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CASES 


IN  THE 


SUPREME  COURT  OF  ILLINOIS. 


NORTHERN   GRAND  DIVISION. 

SEPTEMBER    TERM,    1872. 


Trustees  of  the  Independent  Presbyterian  Church 

and  Society  of  Buffalo  Grove  and  Polo 

v. 

Robert  Proctor. 

Injunction — bill  by  trustees  of  church  to  restrain  pastor  from  officiating 
in  pulpit.  Upon  bill  in  chancery,  by  the  trustees  of  an  independent  church 
organization,  to  restrain  their  pastor  from  longer  officiating  as  such,  it 
appeared  that  the  church  had  no  connection  with  any  religious  denomina- 
tion, but  was  governed  by  its  own  rules  and  customs.  One  of  the  customs 
of  the  church  and  society  was  to  elect  a  pastor  every  year.  In  this  way, 
the  defendant  was  elected  in  1868,  1869  and  1870,  and  again  in  1871,  and 
he  accepted.  After  the  last  election,  the  church  session  and  the  church 
trustees  decided  not  to  retain  him,  but  he  declined  to  leave,  the  trus- 
tees claiming  that  they  had  the  sole  power  to  employ  a  pastor.  They, 
however,  failed  to  establish  this  claim :  Held,  that  the  facts  and  circum- 
stances were  not  such  as  to  justify  the  interference  of  a  court  of  equity, 
it  appearing  that  he  remained  in  obedience  to  the  vote  of  a  majority  of 
the  society,  whose  wishes,  according  to  the  usages  of  the  church,  Should 
control. 


12  Trustees,  etc.  v.  Proctor.  [Sept.  T. 


Opinion  of  the  Court. 


Appeal  from  the  Circuit  Court  of  Winnebago  county ;  the 
Hon.  William  Brown,  Judge,  presiding. 

Messrs.  Eustace,  Barge  &  Dixon,  for  the  appellants. 

Mr.  Wm.  Lathrop,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  is  a  voluminous  record,  but  the  merits  of  the  case  can 
be  passed  upon  in  a  brief  opinion. 

The  complainants  are  the  trustees  of  a  religious  organiza- 
tion called  "The  Independent  Presbyterian  Church  and  So- 
ciety of  Buffalo  Grove  and  Polo."  This  organization  has  no 
connection  with  any  religious  denomination.  It  is,  as  its 
name  imports,  an  independent  church,  and  is  governed  by  its 
own  rules  and  customs.  It  appears  that  one  of  the  customs 
of  the  church  and  society  was  to  elect  their  pastor  every 
year.  The  appellee  was  first  elected  to  fill  this  position  in 
November,  1868.  He  was  re-elected  in  1869,  and  again  in 
1870.  In  1871  he  was  again  re-elected,  by  the  church  and 
society  voting  together.  This  vote  was  communicated  to 
him  by  the  trustees.  Shortly  afterwards,  the  church  session 
and  the  church  trustees  decided  that  he  should  not  be  re- 
tained, but  he  declined  to  leave  the  church.  This  bill  was 
filed  by  the  trustees  to  restrain  the  defendant  from  longer 
officiating  as  pastor. 

The  bill  is  filed  upon  the  theory  that  the  session,  a  body 
composed  of  the  church  elders,  had  the  sole  power  to  employ 
a  pastor.  The  proof,  however,  does  not  sustain  this  claim. 
It  is  admitted  that  no  such  power  is  given  to  the  session  by 
the  constitution,  or  by  any  written  rule  of  the  society,  or  by 
the  usages  of  the  Presbyterian  church  throughout  the  country. 
The  power  is  claimed  only  by  the  usages  of  this  particular 
society.  The  proof,  however,  shows  that  the  usage  has  been 
for  the  society  to  vote  upon  the  employment  of  the  pastor, 


1872.]  Milliken  v.  Marlin  et  al.  13 

Syllabus. 

and  all  that  can  fairly  be  claimed  for  the  session  is  that,  after 
such  vote,  they  have  represented  the  society  in  making  the 
contract.  The  fact  that,  in  case  they  should  refuse  to  carry 
out  the  wishes  of  the  society  in  employing  a  new  clergyman, 
it  might  be  difficult  for  the  society  to  enforce  its  vote,  has 
nothing  to  do  with  the  present  case.  The  question  here  is, 
whether  a  court  of  chancery  should  interfere  to  expel  from 
the  pulpit  a  pastor  who  was  first  established  there  by  the  con- 
current action  of  all  parties,  and  who  remains  there  in  obe- 
dience to  the  vote  of  a  majority  of  the  society,  whose  wishes, 
according  to  the  usage  of  the  church,  should  control.  The 
question  is  not  whether  he  has  a  valid  contract  which  would 
sustain  an  action  for  his  salary,  but  whether  his  occupancy 
of  the  pulpit  is  such  a  wrong  towards  the  society  that  its 
trustees  may  call  upon  a  court  of  chancery  to  interfere  by 
injunction. 

To  justify  such  an  interference,  a  clear  case  should  be  made 
out;  and  such  a  case  is  not  made  by  the  proof  in  this  record. 

In  the  view  we  have  taken  of  this  case,  the  statute  of 
frauds,  upon  which  appellants'  counsel  rely,  has  no  applica- 
tion. 

The  decree  is  affirmed. 

Decree  affirmed. 


Luther  S.  Milliken 


William  B.  Maelin  et  al. 

1.  Ejectment — new  party  plaintiff  after  verdict.  Where  the  original 
plaintiff  in  ejectment  died  before  trial,  and  the  declaration  was  amended 
making  his  heirs  plaintiffs,  and  after  verdict  in  favor  of  the  plaintiffs,  the 
court  allowed  another  heir  to  be  made  a  co-plaintiff,  and  rendered  judg- 
ment in  favor  of  the  new  plaintiff'  and  the  other  plaintiffs :    Held,  that  the 
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court  erred  in  allowing  the  new  plaintiff  to  be  joined,  and  in  rendering 
judgment  on  the  verdict  in  bis  favor. 

2.  Same — heirs  may  be  made  parties  on  death  of  plaintiff.  In  ejectment, 
where  the  land  descends  to  the  heirs,  on  the  death  of  the  plaintiff  after  ver- 
dict and  before  judgment,  no  doubt,  under  our  statute,  the  heirs  may  revive 
in  their  own  names,  and  have  judgment  on  the  verdict  in  favor  of  their 
ancestor. 

3.  Limitation — color  of  title — good  faith.  The  law  is  settled  in  this 
State  that  the  holder  of  color  of  title  will  not  be  presumed  to  know  of  a 
defect  in  a  prior  deed  in  the  chain  of  title,  so  as  to  charge  him  with  bad 
faith.  Hence  such  holder  will  not  be  affected  by  the  fact  that  the  judg- 
ment under  which  the  sale  was  made,  through  which  he  claims,  was 
void. 

4.  Same— proof  of  payment  of  taxes  by  parol.  It  is  the  settled  rule  of 
law,  that  the  payment  of  taxes  may  be  proved  by  parol  testimony  in 
ejectment,  where  the  defense  relied  on  is  the  limitation  under  the  act  of 
1839,  by  payment  of  taxes  for  seven  successive  years  upon  vacant  land 
under  color  of  title. 

5.  Instruction — may  be  based  upon  slight  evidence.  If  there  is  evidence 
tending  to  prove  a  fact,  an  instruction  based  upon  the  same  will  not  be 
erroneous,  although  such  evidence  may  be  slight. 

6.  Alteration — question  of  fact.  ,  Where  an  instrument  offered  in 
evidence  has  the  appearance  of  having  been  altered,  as  when  a  portion  of 
it  is  in  a  different  ink  and  handwriting  from  the  body  of  it,  the  law  raises 
no  presumption  as  to  when  the  change  was  made,  or  by  whom,  but  these  are 
questions  of  fact  to  be  found  by  the  jury. 

7.  Same — evidence  bearing  on  question.  In  such  a  case  the  jury,  in  de- 
termining the  question,,  will  look  at  the  instrument  itself  for  an  explana- 
tion, as  well  as  to  all  the  circumstances  in  evidence ;  and  if  an  alteration 
is  apparent,  it  is  for  the  jury  to  determine  whether  it  was  made  before  or 
after  its  execution,  and  with  or  without  the  consent  of  the  maker. 

8.  Same — materiality  of,  a  question  of  laic.  Whether  an  alteration  of  an 
instrument  is  material,  is  a  question  of  law  for  the  court,  and  should  not 
be  submitted  to  the  jury. 

9.  Limitation  act  of  1839— presumption  as  to  good  faith.  Where  a  party 
having  color  of  title  to  vacant  land  pays  taxes  on  the  same  for  the  statu- 
tory period  under  the  act  of  1839,  and  then  goes  into  possession,  the  law 
will  presume  good  faith,  and  it  is  for  the  party  resisting  the  bar  of  the 
statute  to  show  bad  faith. 

10.  Same — how  moidedby  party  under  disability.  Under  the  limitation 
law  of  1839,  there  are  two  states  of  fact  under  which  a  minor,  feme  covert, 
lunatic,  etc.,  may  avoid  the  bar,  after  the  disability  ceases.  Where  the  land 
is  occupied  it  may  be  avoided  by  bringing  suit  within  three  years  after 
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the  disability  ceases,  and  prosecuting  it  to  judgment;  but  where  the  land 
is  vacant  and  unoccupied,  the  refunding  of  all  taxes  with  twelve  per  cent 
interest  per  annum,  is  required  within  three  years  after  the  termination 
of  the  disability. 

11»  Same — may  be  avoided  during  disability.  Where  the  saving  clause 
of  a  statute  authorizes  persons  under  certain  disabilities  to  avoid  the  bar 
of  a  statute  of  limitations  within  three  years  after  the  disability  ceases, 
no  reason  is  perceived  why  they  may  not  do  the  same  thing  during  the 
continuance  of  such  disability  through  those  who  can  legally  act  for 
them. 

12.  Evidence — instruction  as  to  weight  of.  In  a  case  where  the  testi- 
mony was  conflicting,  the  court  instructed  the  jury  that  where  there  was 
a  conflict  of  evidence,  the  greater  weight  should  be  given  to  the  statements 
of  those  whose  opportunities  had  been  the  best  for  gaining  accurate  in- 
formation concerning  the  things  about  which  they  testified :  Held,  that  the 
instruction  was  erroneous,  as  it  ignored  all  other  considerations  affecting 
the  credibility  of  the  witnesses. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
S.  D.  Puterbatjgh,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  in  the  circuit  court 
of  Stark  county,  for  the  recovery  of  the  sw.  qr.  of  sec.  32,  T. 
13,  N.,  R.  7,  E.,  and  taken  by  change  of  venue  to  the  circuit 
court  of  Peoria  county. 

On  the  trial  of  the  cause  the  circuit  court,  among  others, 
gave  the  following  instruction  referred  to  in  the  opinion  of 
the  court,  numbered  22  : 

"  The  jury  are  further  instructed  that  it  is  not  the  number 
of  witnesses  that  creates  the  preponderance  of  proof,  but  it  is 
the  amount  of  truth,  pertinent  to  the  issues  in  the  case,  de- 
veloped by  the  testimony  of  witnesses,  that  creates  such  pre- 
ponderance ;  that  where  there  is  a  conflict  of  evidence,  the 
greater  weight  is  to  be  given  to  the  statements  of  those  whose 
opportunities  have  been  the  best  for  gaining  accurate  informa- 
tion concerning  the  things  about  which  they  testify." 

Mr.  H.  W.  Wells,  and  Mr.  M.  Shallenberger,  for  the 
appellant. 

Mr.  D.  McCulloch,  for  the  appellees. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  in  the  circuit 
court  of  Stark  county,  for  the  recovery  of  a  quarter  section 
of  land.  The  declaration  contained  two  counts,  the  first 
in  the  name  of  John  Brandon,  and  the  second  in  the  name 
of  Augustus  Marlin  as  his  conservator.  The  plea  of  not 
guilty  was  filed.  The  venue  of  the  case  was  changed  to  the 
Peoria  circuit  court.  Some  years  after  the  suit  had  been  com- 
menced Brandon  died,  and  his  heirs  were  made  plaintiifs. 

On  the  trial  in  the  court  below,  plaintiifs  read  in  evidence 
a  copy  of  a  patent  from  the  United  States  government  to 
Brandon  for  the  land  in  controversy,  and  made  proof  of  heir- 
ship of  plaintiffs,  and  that  defendant  was  in  possession  of  the 
premises. 

Appellant  then  offered  and  read  a  tax  deed  for  the  premi- 
ses, conveying  the  land  to  Wm.  S.  Moss,  dated  the  14th  day 
of  May,  1844.  Also  read  in  evidence  a  power  of  attorney 
from  Moss  to  Whitaker,  and  a  sale  of  the  land  under  this 
power  to  appellant,  dated  on  the  11th  of  December,  1854. 
He  also  introduced  a  power  of  attorney  from  Brandon,  the 
patentee,  to  Wm.  B.  Reeves,  dated  March  17th,  1857,  author- 
izing him  to  sell  the  land,  and  a  certified  copy  of  a  deed  under 
the  power  to  Wm.  Reed.  He  then  introduced  parol  testi- 
mony of  payment  of  taxes  from  1842  to  1854  by  Moss,  whilst 
he  held  the  tax  title,  and  while  the  land  was  vacant  and  un- 
occupied, and  that  appellant  took  possession  of  the  land  soon 
after  the  year  1854,  and  had  continued  in  possession  to  the 
time  of  the  trial. 

Appellees  then,  in  rebuttal,  introduced  evidence  to  show  that 
Brandon  had  been  insane  from  1833  till  the  time  of  his  death, 
and  appellant  introduced  evidence  to  prove  his  sanity  during 
that  period.  On  the  trial  by  the  court  and  a  jury  a  verdict 
was  found  against  the  defendant,  whereupon  he  entered  a 
motion  for  a  new  trial.     Plaintiffs  then  asked  and  obtained 
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leave  to  make  James  V.  Guthrie,  one  of  the  heirs  of  Bran- 
don, a  party  plaintiff,  and  the  motion  for  a  new  trial  was  over- 
ruled and  judgment  rendered  in  favor  of  James  V.  Guthrie 
with  the  other  plaintiffs,  and  defendant  appeals  to  this  court. 

The  allowance  of  appellees'  motion  to  make  an  additional 
plaintiff  after  the  jury  had  returned  a  verdict,  is  urged  as 
error  in  the  court  below.  The  practice  seems  to  be  novel, 
after  a  trial  has  been  had  and  the  issues  found  by  a  jury,  to  per- 
mit a  person  claiming  in  his  own  right,  to  become  a  plaintiff. 
That  executors,  administrators,  etc.,  may,  on  the  death  of  a 
plaintiff,  and  before  judgment  is  entered,  become  or  be  sub- 
stituted plaintiffs,  is  perhaps  true ;  but  in  such  cases  they  ap- 
pear and  are  substituted  in  their  representative  character. 
And  in  an  ejectment  suit,  where  the  land  descends  to  the 
heirs,  on  the  death  of  a  plaintiff  after  verdict  and  before  judg- 
ment rendered,  no  doubt,  under  our  statute,  the  heirs  might 
revive  in  their  own  names,  prevent  the  suit  from  abating,  and 
have  judgment.  But  in  such  case  they  represent  the  title  of 
the  deceased  in  the  land,  as  the  executor  or  administrator 
does  the  deceased  in  personal  actions. 

When  Brandon  died,  the  heirs  had  themselves  substituted 
parties  plaintiff,  and  prosecuted  in  their  own  right,  and  thus 
became  the  real  plaintiffs  in  the  suit,  and  to  recover  they  had 
to  show  that  the  person  under  whom  they  claimed  was  seized 
of  the  title,  and  that  they  were  his  heirs.  There  was  no  ver- 
dict standing  in  favor  of  Brandon  at  the  time  of  his  death. 
If  there  had  been,  then  any  and  all  of  his  heirs  could  have 
been  made  plaintiffs  on  an  order  of  the  court,  and  had  judg- 
ment in  their  favor,  and  no  one  would  question  its  regularity, 
because  there  would  have  been  a  trial  between  the  ancestor 
and  the  defendant.  Or  if  after  verdict  and  before  judgment 
any  one  of  the  substituted  plaintiffs  had  died,  then  his  heirs 
could  no  doubt  have  been  substituted  in  the  place  of  the  de- 
ceased plaintiff,  because  they  represented  and  succeeded  to 
the  rights  of  a  plaintiff  who  had  litigated  his  rights  with  the 
defendant,  and  obtained  a  verdict. 
2— 66th  III. 
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In  this  case,  however,  James  Y.  Guthrie  represented  no 
one  who  had  litigated  the  right  which  he  claims,  with  the 
defendant.  He  claims  as  an  heir  of  Brandon,  but  never  was 
a  party  to  the  suit,  and  appellant  has  not  been  called  upon  to 
defend  himself  against  the  title  James  Y.  Guthrie  now 
claims  to  a  portion  of  the  land  in  controversy.  If  the  jury 
had  returned  a  verdict  in  favor  of  some  person  not  a  party 
to  the  record  either  as  plaintiff  or  defendant,  and  found 
that  he  owned  the  premises  in  fee,  and  he  had  come  forward 
and  asked  to  be  made  a  party  to  the  action,  and  the  court 
had  admitted  him,  and  rendered  judgment  on  the  verdict  in 
his  favor,  would  any  one  contend  that  such  was  regular  and 
proper  practice?  It  seems  to  us  such  a  practice  would  be  un- 
precedented, and  could  not  be  sustained.  And  yet  in  such  a 
case  there  would  be  a  verdict  finding  that  he  was  the  owner, 
but  the  insuperable  objection  would  be  that  he  was  not  a  party 
to  the  record  when  the  trial  was  had,  nor  would  he  represent 
any  one  who  was. 

In  this  case,  however,  the  jury  have  not  found  that  James 
Y.  Guthrie  had  any  title  of  any  kind  as  against  appellant  or 
any  one  else.  He  was  not  a  party  to  the  record,  nor  has  the 
jury,  on  his  assertion  of  title  against  appellant,  found  any 
thing.  His  rights  have  not  been  litigated  or  found  by  a  court 
or  a  jury.  Nor  has  appellant  been  afforded  any  opportunity 
or  means  to  defend  himself  against  James  Y.  Guthrie's  claim 
to  ownership  in  the  land.  Here  stands  a  judgment  in  favor 
of  a  person  who  was  not  a  party  to  the  record,  was  not  a  plain- 
tiff in  any  suit,  so  far  as  this  record  shows,  nor  did  he,  so  far 
as  we  can  see,  even  claim  to  be  an  owner  of  any  interest  in 
the  property,  yet  he  has  recovered  a  judgment,  and  an  execu- 
tion is  awarded  to  put  him  in  possession.  This,  we  think, 
wTas  error. 

Appellees  should  have,  before  the  trial,  made  him  a  party 
plaintiff,  or  amended  their  declaration  so  as  to  have  re- 
covered any  interest  or  portion  in  the  land  claimed  by  them 
independent  of  the  claim  of  James  Y.  Guthrie.      Either  of 
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these  courses  was  open  to  appellees.  Had  they  made  him  a 
party  plaintiff  before  the  trial,  then  the  case  would  have  fallen 
within  the  rule  announced  in  some  of  the  cases  referred  to  in 
the  brief  for  appellees.  Or  had  he  been  the  son  of  one  of 
the  plaintiffs  in  the  suit,  and  a  trial  had  resulted  in  a  verdict, 
and  the  parent  had  died  before  judgment,  the  case  would 
have  fallen  within  some  of  the  other  cases  to  which  reference 
is  made. 

It  is  urged  that  the  judgment  for  taxes  was  void,  and  hence 
there  could  not  have  been  good  faith  in  defendant  in  acquir- 
ing the  color  of  title,  and  for  that  reason  the  judgment  should 
not  be  reversed  even  if  the  defense  in  other  respects  showed 
a  compliance  with  the  statute  so  as  to  form  a  bar  to  the  action. 
As  early  as  the  case  of  Woodward  v.  Blanchard,  16  111.  424, 
it  was  held  that  the  holder  of  color  of  title  was  not  affected 
by  the  fact  that  the  judgment  under  which  the  sale  was  made 
was  void.  That  case  has  been  followed  by  a  large  number 
of  decisions,  and  if  any  rule  of  property  can  be  considered  as 
settled  in  this  State,  it  is,  that  the  law  will  not  presume  the 
holder  of  the  color  knew  of  a  defect  in  a  prior  deed  in  the 
chain  of  title  to  charge  him  with  bad  faith.  We  have  no  in- 
clination to  review  the  large  number  of  cases  announcing  the 
rule. 

It  is  also  urged  that  it  was  error  to  permit  appellant  to 
prove  the  payment  of  taxes  by  any  other  evidence  than  the 
tax  receipts  themselves.  In  the  case  of  Hinchman  v.  Whet- 
stone, 23  111.  185,  it  was  held  that  payment  of  taxes  in  this 
character  of  defense  might  be  made  by  oral  testimony. 
That  decision  has  been  followed  by  a  number  of  others,  and 
we  regard  the  rule  as  settled,  and  decline  to  review  the 
grounds  of  the  decision.  This,  like  many  other  rules,  we  regard 
as  the  settled  law  of  this  jurisdiction. 

It  is  objected  that  the  tenth  and  eleventh  of  appellees'  in- 
structions should  not  have  been  given,  as  there  was  no  evi- 
dence upon  which  to  base  them.  Although  the  evidence  may 
have  been  slight,   still  we  think  it  warranted  the  court  in 
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giving  them.  As  to  the  eleventh  instruction,  it  was  claimed 
that  the  power  of  attorney  which  was  in  evidence  showed 
that  the  description  of  the  land  was  in  a  different  ink  and 
handwriting  from  that  in  the  body  of  the  instrument,  and 
showed  an  alteration.  If  this  was  true,  then  it  was  a  fact  to 
be  found  by  the  jury,  and  authorized  such  an  instruction,  pro- 
perly limited.  It  has  been  held  that  on  the  production  of 
such  an  instrument,  apparently  altered,  the  law  raises  no  pre- 
sumption as  to  when  the  change  was  made,  or  by  whom,  but 
these  questions  must  be  determined  by  the  jury.  Reed  v.  Kemp, 
16  111.  445,  and  the  authorities  there  cited.  And  the  jury, 
in  determining  the  question,  will  look  to  the  instrument 
itself  for  an  explanation,  as  well  as  to  all  of  the  circumstances 
in  evidence.  If  there  was  an  apparent  alteration  in  the  power 
of  attorney,  it  was  for  the  jury  to  determine  whether  the 
alteration  was  made  before  or  after  its  execution,  and  with  or 
without  the  consent  of  the  maker.  This  instruction  incor- 
rectly leaves  it  to  the  jury  to  find  whether  the  alteration  was 
material.  That  was  a  question  of  law,  but  as  no  other  alter- 
ation was  claimed,  this  one,  if  made,  was  material,  and  the 
jury  could  not  have  been   misled  by  the  instructions  given. 

The  seventeenth  of  appellees'  instructions  has,  so  far  as  we 
have  been  able  to  find,  no  evidence  upon  which  to  base  it. 
The  party  holding  the  color  of  title  having  paid  the  taxes  and 
gone  into  possession,  the  law  presumes  good  faith,  and  it  is 
for  the  party  resisting  the  bar  of  the  statute  to  show  bad 
faith.  In  the  record  we  find  no  evidence  of  bad  faith,  and 
the  giving  of  the  instruction  may,  and  probably  did,  induce 
the  jury  to  believe  the  judgment  claimed  to  be  void,  or  some- 
thing else,  was  evidence  of  bad  faith.  This  instruction  should 
not  have  been  given. 

The  twenty-first  of'appellees'  instructions  is  not  erroneous. 
It  asserts  that  if  Brandon  was  insane  from  the  date  of  the 
sheriff's  deed,  relied  on  as  color,  until  within  three  years 
of  bringing  the  suit,  the  deed  and  acts  relied  upon   to   bar 
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the  action  are  void.  Whilst  it  would  have  been  more  accu- 
rate to  have  said  they  were  voidable,  still  that  did  not  mislead 
the  jury.  The  objection  raised  is,  that  this  instruction  was 
not  limited  as  the  court  was  asked  to  do  by  appellant's  third 
refused  instruction,  by  requiring  them  to  find  that  Brandon 
owned  the  land,  that  appellees  were  his  heirs,  and  that  they 
had  repaid  all  taxes  paid  by  Moss  on  the  land  whilst  vacant 
and  unoccupied,  with  twelve  per  cent  interest,  within  three 
years  after  the  death  of  Brandon. 

The  provision  of  law  relied  upon  as  an  objection  to  this  in- 
struction is  the  saving  clause  of  the  third  section  of  the  act 
of  1839,  which,  after  saving  the  rights  of  femes  covert,  minors, 
insane  persons,  etc.,  declares  that  such  persons  shall  commence 
an  action  to  recover  the  land  within  three  years  after  such 
disabilities  shall  be  removed,  and  shall  prosecute  such  suit  to 
judgment,  or  in  case  the  land  is  vacant  and  unoccupied  shall, 
within  the  time  specified  for  bringing  suit,  pay  to  the  person 
or  persons  who  have  paid  the  same,  all  the  taxes,  with  interest 
thereon  at  the  rate  of  twelve  per  cent  per  annum,  that  were 
paid  on  such  vacant  land. 

There  are  two  states  of  facts  under  which  the  minor,  feme 
covert,  or  lunatic,  etc.,  may  avoid  the  bar  of  the  statute  after 
the  disability  ceases.  One  is,  where  the  land  is  occupied,  by 
bringing  suit  within  three  years,  and  prosecuting  it  to  judg- 
ment. The  other  is,  when  the  land  is  vacant  and  unoccupied, 
by  refunding  all  taxes,  with  twelve  per  cent  interest  per  annum, 
within  three  years  after  the  cessation  of  the  disability.  The 
cases  arising  under  the  first  and  second  sections  of  the  act  are 
intended  to  be  embraced  in  the  saving  clause,  and  the  first 
part  of  that  clause  evidently  was  designed  to  apply  to  lands 
that  were  occupied ;  and  the  last  clause  embraces  vacant 
and  unoccupied  land.  That  the  last  clause  does  not  apply 
to  occupied  land,  is  manifest  from  the  fact  that  it  is  put 
in  the  disjunctive.  Had  it  been  intended  that  both  a  suit 
should  be  brought  for  lands  in  adverse  possession,  and  all 
taxes  repaid,  to  entitle  plaintiff  to  a  recovery,  the  statute  would 
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certainly  have  so  declared,  but  the  only  condition  imposed  is, 
that  the  suit  shall  be  brought  within  the  limited  period,  and 
shall  be  prosecuted  to  judgment.  And  if  a  person  within  the 
saving  clause  may  perform  the  acts  within  three  years  after 
the  disability  ceases,  no  reason  is  perceived  why  he  may 
not,  by  those  who  can  legally  act  for  him,  during  its  con- 
tinuance. In  fact  it  would  operate  unjustly  to  hold  that  such 
a  person  could  not  sue  and  recover  his  property  until  after  the 
disability  terminated.  It  would,  in  many  cases,  operate  as  a 
deprivation  of  the  party  owning  the  property  of  its  use  and 
enjoyment  during  his  life.  This  suit  was,  therefore,  properly 
brought  and  prosecuted  without  repaying  the  taxes. 

The  twenty-second  of  appellees7  instructions  is  wrong  in  re- 
gard to  the  rule  for  determining  the  weight  of  evidence.  It 
is  not  true,  either  as  a  proposition  of  law  or  fact,  that  a  wit- 
ness having  the  better  opportunity  of  knowing  the  facts  is 
entitled  to  the  greater  credit.  Where  both  are  equally  in- 
telligent, equally  truthful,  fair  and  unprejudiced,  the  proposi- 
tion may  be  true.  But  a  person  may  have  every  means  of  be- 
ing fully  and  accurately  informed,  and  yet,  for  many  reasons, 
might  be  utterly  unworthy  of  belief.  And  in  a  case  of  conflict 
of  evidence,  as  there  is  here,  the  influence  such  an  instruction 
may  have  had  in  finding  the  verdict  must  have  been  great. 
Here  was  a  conflict  of  evidence,  and  to  say  the  least,  owing 
to- the  interest  of  a  large  number  of  witnesses  in  the  event  of 
the  suit,  and  from  the  character  of  the  evidence  before  the 
jury,  the  right  of  appellees  to  recover  is  not  free  from  doubt, 
and  this  and  all  other  instructions  should  have  been  accurate. 

Inasmuch  as  the  case  will  be  passed  upon  by  another  jury, 
we  shall  not  determine  whether  the  evidence  supports  the 
verdict.     The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Eugene  V.  Roddin  et  aL 


Edwin  R.  P.  Siiurley  et  ah 

1.  Sale — when  the  title  passes  as  between  the  parties.  Where  a  contract 
was  made  for  the  sale  of  personal  property  and  the  assignment  of  a  lease 
for  the  building  in  which  the  fixtures  were,  and  the  delivery  of  possession 
of  the  leased  property  and  fixtures,  and  the  payment  of  the  balance  of  the 
consideration,  were  made  concurrent  acts :  Held,  that  the  title  to  no  por- 
tion of  the  property  would  pass  until  these  acts  were  performed. 

2.  Contract — sale — measure  of  damages.  Where  the  plaintiff  bargained 
for  the  assignment  of  a  certain  lease  interest,  and  the  purchase  of  the  per- 
sonal property  connected  with  the  leasehold  premises,  and  paid  $2000,  and 
the  defendants  neglected  to  deliver  possession  at  the  time  they  had  agreed 
to,  and  it  appeared  that  the  personal  property  wTas  only  of  the  value  of 
$1500 :  Held,  that  the  plaintiffs,  in  a  suit  to  recover  damages  for  breach 
of  the  contract,  were  not  limited  to  the  difference  between  the  value  of  the 
personal  property  and  the  money  paid,  as  the  contract  for  the  lease  and  the 
fixtures  was  entire. 

3.  Where  the  damages  recovered  by  the  plaintiffs  for  the  non-delivery 
of  personal  property  purchased  and  neglect  to  transfer  a  lease  according 
to  contract,  was  only  the  sum  paid  by  them  on  the  contract,  with  legal  in- 
terest thereon :    Held,  that  the  damages  were  not  excessive. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 

This  was  an  action- of  assumpsit,  by  the  appellees  against 
the  appellants,  upon  the  following  contract : 

"This  memorandum  of  an  agreement  made  this  14th  day 
of 'August,  1871,  by  and  between  the  firm  of  Roddin  &  Ham- 
ilton, of  Chicago,  Illinois,  and  the  firm  of  Shurley,  Parks  & 
Co.,  of  the  same  place,  witnesseth,  that  said  first  party  have, 
in  consideration  of  the  payments  to  be  made  and  the  cash 
payment  this  day  made,  as  hereinafter  provided,  bargained,  sold 
and  agreed  to  deliver  to  said  party  of  the  second  part  the  per- 
sonal property  described  in  the  schedule  hereto  attached,  now  in 
the  premises  known  as  No.  126  Lake  street,  Chicago,  main  floor 
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and  basement,  and  have  agreed  to  assign  and  deliver  to  said 
second  party  the  lease  for  the  premises  now  held  by  the  first 
party,  and  expiring  May  1,  1872,  and  also  the  lease  for  the 
whole  building  held  by  them,  running  for  five  years  from 
May  1,  1872;  said  property  to  be  delivered,  and  said  lease  to 
be  assigned,  and  the  possession  of  said  premises  to  be  delivered 
to  said  second  party  by  or  before  the  first  day  of  December, 
1871,  upon  payment  to  be  made  as  hereinafter  provided,  it 
being  understood  that  whenever,  at  any  time  prior  to  said 
mentioned  day,  the  said  first  party  shall  remove  from  said  prem- 
ises, payment  to  be  made  and  possession  delivered  as  though 
said  day  had  arrived,  upon  request  of  either  party.  In  con- 
sideration of  the  premises,  said  second  party  agrees  to  pay  said 
first  party  the  sum  of  $6500,  as  follows,  to  wit:  $2000  cash  in 
hand,  the  receipt  of  which  is  hereby  acknowledged,  and  $4500 
upon  the  delivery  of  the  property  and  possession  of  the  prem- 
ises, and  assignment  of  the  leases  aforesaid,  which  payment, 
possession  and  assignment  are  to  be  concurrent  acts.  Said 
second  party  are  to  pay  all  rents  accruing  on  said  leases  from 
and  after  the  time  possession  of  said  property  and  premises 
shall  be  given  to  them,  and  save  said  first  party  harmless 
therefrom. 

Witness  the  hands  of  said  parties  the  day  and  year  first 
aforesaid. 

Shurley,  Parks  &  Co. 

Eoddin  &  Hamilton." 

In  the  fire  of  October  9,  187-1,  all  the  fixtures  and  personal 
property,  as  well  as  the  building  containing  them,  were  de- 
stroyed by  fire. 

The  declaration  avers  the  payment  of  the  first  installment 
of  $2000  and  an  offer  to  pay  the  balance  of  the  price  on  the 
first  day  of  December,  1871,  and  a  refusal  of  the  defendants 
to  deliver  the  personal  property  described  in  the  schedule  and 
a  failure  to  assign  the  leases  and  deliver  possession  of  the 
property  described  in  the  contract,  whereby  the  plaintiffs  lost 
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great  profits,  etc.  The  declaration  also  contained  the  common 
counts. 

The  cause  was  tried  by  the  court  without  a  jury,  who  found 
for  the  plaintiffs  $2019.67,  and  rendered  judgment  for  that 
sum  and  costs. 

The  defendants  appealed  and  contend  that,  under  the  con- 
tract, the  sale  of  the  personal  property  was  absolute,  and 
vested  the  title  immediately  in  the  plaintiffs,  and  its  subse- 
quent destruction  was  the  loss  of  the  plaintiffs. 

Messrs.  Eldridge  &  Tourtellotte,  for  the  appellants. 

Mr.  H.  A.  White,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  positions  assumed  by  appellants  are  not  tenable. 

1.  The  deferred  payment,  giving  possession  on  the  first 
day  of  December,  1871,  and  assignment  of  the  lease,  by  the 
terms  of  the  agreement,  were  to  be  concurrent  acts,  conse- 
quently, the  title  to  no  portion  of  the  property  passed  until 
these  acts  were  performed.  Frost  v.  Woodruff,  54  111.  157,  and 
cases  there  cited. 

2.  The  claim  of  appellees  is  not  limited  to  the  amount  of 
the  difference  between  the  value  of  the  fixtures,  fifteen  hun- 
dred dollars,  and  the  sum  they  paid,  two  thousand  dollars. 
The  reason  is  very  apparent.  The  contract  for  the  lease  and 
fixtures  was  entire,  and  not  contemplated  by  the  parties  there 
would  be  a  separation.  The  fixtures  without  the  leasehold 
were  of  no  use  to  appellees.  The  contract  was  for  both,  and 
appellants  agreed  to  deliver  both,  on  or  before  the  first  day 
of  December,  1871.  The  fixtures  were  attached  to  the  lease 
and  building,  to  be  used  by  appellees  when  they  should  acquire 
possession. 

3.  The  damages  are  not  excessive,  as  appellees  have  re- 
covered only  the  money  they  paid  appellants,  together  with 
legal  interest  thereon. 

The  judgment  must  be  affirmed. 

Judgment  affirmed,. 
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Andbew  M.  Wiley  et  ux, 

v. 

Clementius  Ewalt  et  al. 

1.  Sufficiency  of  proof  to  set  aside  deed,  on  ground  of  undue  in- 
fluence. On  bill  to  set  aside  a  deed  made  by  an  aged  person,  in  the  nature 
of  a  testamentary  disposition,  on  the  ground  of  undue  influence  and  want 
of  sufficient  mental  capacity,  the  proof  failed  to  show  that  any  one  made 
any  suggestions  to  the  grantor  as  to  what  disposition  should  be  made  of 
the  property,  or  that  he  did  not,  of  his  own  volition,  select  the  persons 
who  should  be  the  recipients  of  his  bounty,  and  the  several  persons 
charged  with  having  influenced  his  action  denied,  under  oath,  that  they 
ever  advised  him  to  make  such  disposition  of  his  property,  and  this  was 
not  overcome  by  any  evidence  in  the  record :  Held,  that  the  charge  of 
undue  influence  was  not  sustained  by  the  proof. 

2.  Mental  capacity  to  make  a  disposition  of  property.  Where  a  deed, 
made  by  a  party  in  the  nature  of  a  testamentar}'  disposition,  giving  the 
bulk  of  his  remaining  property  to  his  four  daughters  after  his  death,  was 
sought  to  be  set  aside  by  a  portion  of  his  heirs,  on  the  ground  that  his 
mind  had  become  impaired  by  reason  of  his  advanced  age  and  by  the  use 
of  intoxicating  liquors,  it  appeared,  from  the  evidence,  that  the  deed  was 
made  at  the  age  of  seventy-six  years,  just  on  the  eve  of  his  second  mar- 
riage, and  that  at  that  time  his  memory  only  was  somewhat  impaired,  but 
that  he  still  possessed  a  sound,  practical  judgment  in  business  matters; 
and  it  further  appeared  that  he  had  exhibited  judgment  in  making  the 
disposition  of  his  property,  by  reserving  to  himself  the  absolute  control 
of  the  same  during  his  life,  and  that  he  had  previously  given  his  other 
children  property,  while  the  four  daughters  had  got  but  little,  so  that 
the  disposition  was  not  very  unequal ;  and  it  further  appeared  that  he  was 
then  a  vigorous  man  for  his  age,  and  that  the  disposition  was  not  made 
from  any  sudden  impulse,  but  in  pursuance  of  a  purpose  formed  to  that 
effect  many  years  before:  Held,  that  the  facts  would  not  justify  a  decree 
setting  aside  the  deed. 

3.  In  order  to  justify  the  setting  aside  of  a  deed  where  no  undue  influ- 
ence is  shown,  on  the  ground  of  mental  incapacity  from  age,  it  must  be 
shown  that  the  grantor  was  affected  with  such  a  degree  of  mental  weak- 
ness as  to  render  him  incapable  of  understanding  and  protecting  his  own 
interests.  The  circumstance  that  his  mental  powers  had  been  somewhat 
impaired  by  age,  is  not  sufficient,  if  he  still  retained  a  full  comprehension 
of  the  meaning,  design  and  effect  of  his  acts. 
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Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
Sabin  D.  Puterbaugh,  Judge,  presiding. 

Messrs.  Johnson  &  Hopkins,  for  the  appellants. 

Messrs.  O'Brien  &  Harmon,  and  Mr.  H.  W.  Wells,  for 
the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  bill  was  to  set  aside  a  deed  of  trust  executed  by  John 
Ewalt,  in  his  lifetime,  to  David  E,.  Gregory,  as  trustee  for 
four  of  his  daughters,  viz:  Mary,  Susan,  Lucy  and  Harriet, 
and  for  partition  of  lands  described  in  the  deed  among  his 
heirs,  which  was  all  the  real  estate  he  owned  at  the  time  of 
his  death. 

The  land  conveyed  for  the  use  of  his  four  daughters  named, 
as  well  as  a  tract  intended  for  his  son  William,  was  ratably 
charged  with  a  payment  of  $500  to  his  daughter  Martha,  and 
with  the  payment  of  the  annual  sum  of  $100  to  his  widow 
during  her  natural  life,  should  she  survive  him. 

The  deed  was  executed  on  the  24th  of  January,  1861,  on 
the  eve  of  his  second  marriage.  By  the  terms  of  the  deed, 
he  was  to  retain  the  exclusive  possession  and  control  of  the 
lands  until  his  death,  and  then  the  same  were  to  be  divided 
equally  between  the  four  daughters  named,  except  one  tract, 
which  was  to  be  conveyed  to  his  son  William.  He  continued 
to  reside  on  the  lands  with  his  second  wife  until  April,  1869, 
when  he  died,  at  the  advanced  age  of  eighty-four  years. 

In  support  of  the  bill,  it  is  alleged  when  the  deed  was 
made  Ewalt  was  old  and  childish,  easily  influenced  and  in- 
competent to  transact  business;  that  Wiley,  Hurff  and  Kid- 
der, who  were  his  sons-in-law  and  husbands  of  three  of  the 
beneficiaries  named  in  the  deed,  took  advantage  of  the  confi- 
dence reposed  in  them  to  procure  its  execution;  that  it  was 
done  for  the  double  purpose  of  depriving  the  other  heirs  of 
their  just  share  of  the  estate,  and  his  widow  of  her  dower, 
and  of  getting  it  themselves. 
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On  the  other  hand,  it  is  insisted  that  he  executed  the  deed 
of  his  own  free  will,  without  the  use  of  any  fraudulent  prac- 
tices; that  he  was  then  a  vigorous  man,  and  in  the  possession 
of  all  his  faculties,  unimpaired,  except  what  might  be  expected 
of  one  so  far  advanced  in  life,  and  that  the  transaction  was 
in  the  nature  of  a  testamentary  disposition  of  his  property, 
in  fulfilment  of  a  purpose  formed  many  years  previous. 

The  testimony  of  a  cloud  of  witnesses  has  been  taken  in 
support  of  the  respective  theories  advanced.  It  is  by  far  too 
voluminous  to  be  discussed  in  detail,  and  we  can  only  state 
our  conclusions,  drawn  from  a  careful  consideration  of  the 
entire  evidence. 

The  persons  charged  with  having  been  guilty  of  miscon- 
duct in  procuring  the  execution  of  the  deed  are  Wiley,  Kid- 
der and  Hurff.  It  very  clearly  appears,  from  the  evidence 
of  Kidder,  who  is  now  willing  the  deed  shall  be  set  aside, 
that  he  did  not  know  of  the  intention  of  Ewalt  to  execute 
such  a  deed;  was  not  present,  and,  until  some  time  after- 
wards, had  no  knowledge  of  its  execution.  Hurff  was  not 
present  at  the  execution  of  the  deed.  It  is  in  evidence,  how- 
ever, that,  in  a  conversation  about  his  second  marriage  soon 
to  take  place,  he  advised  Ewalt  that  he  ought  to  make  a  con- 
tract with  the  woman  he  was  about  to  marry,  that  she  should 
take  so  much  money  annually,  in  lieu  of  dower,  in  case  she 
should  survive  him.  This  was  the  first  suggestion  that  was 
ever  made  to  him  on  the  subject.  After  a  moment's  reflec- 
tion, he  said  he  would  do  it,  and  expressed  satisfaction  for 
the  advice. 

In  a  few  days  after  this  conversation  with  Mr.  Hurff, 
Ewalt  called  at  the  house  of  appellant  Andrew  Wiley.  He 
was  then  on  his  way  to  Peoria  to  be  married.  Wiley  asked 
him  if  he  was  going  to  encumber  his  property  with  another 
woman,  and  he  replied,  "No."  Nothing  was  said  at  that  time 
about  the  disposition  that  was  to  be  made  of  the  property. 
There  is  no  evidence  in  the  record  that  shows  Wiley  had  ever 
had  any  previous  conversation  with  him  on  the  subject.     He 
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invited  Wiley  to  go  to  Peoria  with  him,  without  stating  for 
what  purpose.  It  was  agreed  that  Wiley  should  meet  him 
there  next  morning  at  a  certain  hotel.  They  met  according 
to  agreement,  went  together  to  the  office  of  Johnson  &  Hop- 
kins, and  Mr.  Ewalt,  for  the  first  time,  so  far  as  this  evidence 
shows,  disclosed  to  Wiley  what  disposition  he  intended  to 
make  of  his  property.  The  deed  was  drawn  up  under  his 
direction  by  one  of  the  attorneys.  It  was  acknowledged  and 
given  to  Wiley,  who  took  it  to  the  proper  office  to  be  filed  for 
record.  On  the  same  day,  after  the  deed  was  executed,  he 
was  married,  and  the  parties  returned  to  their  respective 
homes. 

It  does  not  appear  that  any  one  made  any  suggestions  to 
him  as  to  what  disposition  should  be  made  of  the  property. 
So  far  as  the  evidence  discloses,  he  selected,  of  his  own  voli- 
tion, the  persons  who  should  be  the  recipients  of  his  bountv. 
Every  one  charged  in  the  bill  with  having  procured  the 
making  of  the  deed  by  undue  influence,  deny,  under  oath, 
that  they  advised  any  such  disposition  of  the  property,  and 
there  is  no  evidence  to  the  contrary  in  the  record.  Neither 
Kidder  nor  Hurff  had  any  knowledge  that  any  disposition 
whatever  was  to  be  made  of  the  property  until  after  it  was 
done. 

The  suggestion  to  make  an  ante-nuptial  contract  that  would 
cut  ©ff  the  widow's  right  of  dower,  came  from  Hurff,  and  not 
from  Wiley.  It  would  be  singular  indeed  if  Hurff  advised 
the  making  of  the  deed  that  would  debar  his  wife  from  her 
inheritance  in  a  valuable  estate  for  the  trifling  sum  of  $500, 
which  was  all  she  would  get  under  its  provisions. 

It  is  not  now  insisted  that  that  part  of  the  bill  which 
charges  Kidder  and  Hurff  with  having  exerted  an  undue 
influence  over  the  grantor  to  produce  the  making  of  the  deed 
has  been  maintained  by  the  proof,  and  if  Wiley  did  it,  the 
record  is  singularly  barren  of  evidence  to  establish  that  fact. 
The  more  important  inquiry  in  the  case  is,  whether  Ewalt  was 
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mentally  competent  to  make  the  deed,  or  indeed  any  disposi- 
tion whatever  of  his  property.  The  ground  relied  on  to  in- 
validate the  transaction  is  that  his  mind  had  become  impaired 
by  reason  of  his  advanced  age  and  by  the  excessive  use  of 
intoxicating  liquors. 

The  evidence  affords  a  minute  history  of  the  deceased  from 
the  time  of  his  arrival  in  this  State,  in  the  fall  of  1830,  to 
the  date  of  his  death,  which  occurred  in  the  spring  of  1869. 
It  gives  a  vivid  picture  of  his  life,  exhibiting  his  physical, 
mental  and  social  qualities.  While  the  proof  shows  the  bet- 
ter characteristics  of  his  nature,  his  children,  who  were  wit- 
nesses in  the  cause,  have  not  withheld  his  defects,  the  recol- 
lection of  which  ought  to  have  been  permitted  to  die  with 
him.  His  character  has  been  portrayed  as  he  lived  and  acted 
in  his  family,  and  among  his  neighbors,  through  an  extended 
period  of  eighty-four  years.  One  witness,  himself  eighty- 
four  years  old,  when  he  was  testifying,  gives  his  history 
from  early  life.  He  was  a  man  of  extraordinary  physical 
powers,  of  great  industry  and  energy  of  character.  His  mind 
was  not  highly  cultivated,  but  he  possessed  a  sound,  practical 
judgment,  and,  as  one  of  the  witnesses  expresses  it,  he  had  a 
"  mind  of  his  own."  Coming  to  the  State  poor,  by  his  own 
industry  and  the  assistance  of  his  children,  he  soon  acquired 
property  that  laid  the  foundation  for  a  very  valuable  estate. 
Like  all  successful  men  in  life,  he  possessed  great  will;  was 
passionate,  and  sometimes  violent,  but  withal  a  kind  man  and 
just, when  his  passion  subsided.  He  was  sometimes  harsh, 
but  would  easily  relent,  and  was  devotedly  attached  to  all  his 
children.  When  temporarily  estranged  from  any  of  them, 
which  not  unfrequently  happened,  he  was  easily  influenced  to 
be  reconciled.  Three  of  his  daughters,  on  account  of  his 
violent  opposition,  had  to  leave  the  paternal  home  to  be  mar- 
ried, yet  he  always  afterwards  treated  them  and  their  hus- 
bands with  affectionate  regard.  Although  unfriendly  with 
his  son  Clementius  for  a  short  period  before  his  death,  he  was 
always  devotedly  attached  to  him,  and  among  the  last  words 
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of  his  life  that  the  testimony  reproduces,  were  those  invoking 
the  divine  blessing  to  rest  upon  him. 

The  evidence  exhibits  in  him  many  inconsistent  traits  of 
character.  He  was  self-willed  and  obstinate,  and  yet  kind 
and  affectionate.  Addicted,  through  all  his  life,  to  the  rather 
excessive  use  of  intoxicating  liquors,  his  family  physician 
never  discovered  that  it  impaired  his  faculties.  Some  of  his 
neighbors  thought  it  did,  but  others  were  equally  positive  it 
did  not. 

In  later  life,  his  memory  began  to  fail,  and,  as  an  evidence 
of  such  fact,  it  is  related  of  him  that  he  repeated  over  many 
times  the  adventurous  exploits  of  his  early  life  to  the  same  per- 
sons. There  was  nothing  unusual  in  this.  It  was,  however, 
the  most  marked  defect  in  his  mind  made  to  appear.  He  still 
possessed  a  sound,  practical  judgment  in  all  business  matters. 
It  is  true,  his  mind,  at  the  age  of  seventy-six,  was  not  as 
vigorous  as  it  had  formerly  been.  When  he  executed  the 
deed  that  disposed  of  his  property  to  his  children,  he  had  the 
good  sense  to  retain  in  himself,  so  long  as  he  should  live,  the 
absolute  control.  He  was  not  guilty  of  the  insane  folly  of 
many,  in  conveying  his  property  to  his  children  and  taking 
back  an  obligation  for  his  maintenance. 

It  may  be  fairly  stated,  as  a  conclusion  from  the  whole 
evidence,  that,  at  the  date  of  the  execution  of  the  deed  and 
his  second  marriage,  he  was  a  vigorous  man,  for  one  of  his 
age,  and  in  the  possession  of  all  the  faculties  of  his  mind  not 
very  much  impaired,  except  his  memory.  That  had  failed 
very  much,  but  he  still  remembered,  with  great  distinctness, 
the' events  of  half  a  century  ago.  At  that  age,  he  read  but 
little;  and  while  he  had  a  clear  comprehension  of  passing 
events  to  which  his  attention  was  directed,  they  soon  faded 
from  his  recollection;  yet  it  would  be  unjust  to  his  memory 
to  say  that  he  was  imbecile.  Notwithstanding  some  of  his 
faculties,  especially  his  sight  and  memory,  had  failed  in  a 
great  degree,  his  judgment  and  sense  of  justice,  when  brought 
into  exercise,  were  as  strong  as  in  the  days  of  his  greatest 
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strength  and  activity.  His  will  was  by  no  means  impaired. 
In  opposition  to  the  wishes  of  all  his  family,  and  especially 
of  his  daughters,  he  entered  into  the  marriage  relation  a 
second  time,  at  the  age  of  seventy-six  years. 

In  IAndsey  v.  Lindsey,  50  111.  79,  on  a  bill  filed  by  one  of 
several  heirs  to  set  aside  a  deed  made  by  his  father  to  one  of 
the  other  children,  upon  the  ground  of  the  mental  imbecility 
of  the  grantor  and  of  undue  influence,  it  was  held  that  to 
entitle  the  complainant  to  the  relief  sought,  there  being  no 
undue  influence  shown,  he  must  show  such  a  degree  of  mental 
weakness  as  renders  a  party  incapable  of  understanding  and 
protecting  his  own  interests.  The  circumstance  that  the 
mental  powers  have  been  somewhat  impaired  by  age,  is  not 
sufficient  if  the  contracting  party  still  retains  a  full  compre- 
hension of  the  meaning,  design  and  effect  of  his  acts. 

The  case  of  Clearwater  et  al.  v.  Kimler,  43  111.  272,  in  many 
respects  like  the  one  at  bar,  announces  the  same  general  prin- 
ciples. 

In  this  case,  the  transaction  may  be  regarded  as  in  the  nature 
of  a  testamentary  disposition  of  his  property,  to  take  effect  at 
the  death  of  the  grantor.  It  was  not  done  from  any  sudden 
impulse,  but,  according  to  the  testimony  of  Mrs.  Kidder,  one 
of  the  beneficiaries  named,  it  was  in  pursuance  of  a  purpose 
formed  many  years  ago.  She  states  that  her  father  said  that 
he  had  done  more  for  his  sons  than  he  would  be  able  to  do 
for  his  girls,  and  that  he  intended  the  remainder  of  his  lands 
for  them.  The  evidence  shows  that  the  daughters  named  in 
the  deed  had  received  from  their  father  only  a  few  articles 
of  personal  property  of  trifling  value,  and  the  sons  had  been 
very  liberally  assisted  by  him  to  land  and  other  property. 
The  division  of  the  property,  as  made  by  the  deed  among  his 
children,  was  not  so  unequal  as  to  shock  our  sense  of  justice. 
The  fact  that  it  was  done  in  fulfilment  of  a  purpose  formed 
long  before,  relieves  it  greatly  from  the  imputation  that  it 
was  procured  by  undue  influence  of  interested  parties.  A 
man   has  the   right  to  dispose   of  his  property  as  he  chooses, 
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and  if  he  gives  one  child  more  than  another,  that  fact  affords 
no  just  ground  of  complaint. 

We  fail  to  discover  anything  in  the  entire  record  that 
would  authorize  a  court  to  set  aside  the  deed  of  the  24th  of 
of  January,  1861,  and  divide  the  property  as  intestate  estate 
among  the  several  heirs. 

The  decree  of  the  circuit  court  will  be  reversed  and  the 

bill  dismissed. 

Decree  reversed. 


William  P.  Bryan 


Sylvanus  Whitford  et  al. 

Mechanic's  lien— /or  making  alterations.  Under  the  provisions  of  the 
Revised  Statutes  of  1845,  a  lien  was  given  in  favor  of  the  original  con- 
tractor for  labor  or  materials  for  greeting  or  repairing  a  building,  etc. 
By  the  act  of  1869,  the  lien  was  extended  in  favor  of  sub-contractors,  and 
those  performing  labor  or  furnishing  materials  under  the  original  con- 
tractor, to  the  cases  of  altering,  beautifying  or  ornamenting  any  house,  etc. 
But  under  these  statutes  there  is  no  lien  created  in  favor  of  the  original 
contractor  for  altering,  beautifying  or  ornamenting  a  building  already 
erected  and  not  needing  repairs  from  accident  or  decay. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon. 
Sabin  D.  Puterbaugh,  Judge,  presiding. 

Messrs.  Bryan  &  Cochran,  for  the  appellant. 

Mr.  J.  S.  Starr,  and  Mr.  H.  B.  Hopkins,  for  the  appellees. 

Mr.  Justice   McAllister   delivered   the  opinion  of  the 
Court : 

This  was  a  suit  brought  in  the  Peoria  circuit  court,  by  ap- 
pellees, as  original  contractors,  against  appellant  and  one  Gil- 
bert, to  enforce  an  alleged  mechanic's  lien  upon  a  certain  lot 
3— 66th  III. 
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and  building,  for  labor  done  and  material  furnished  by  appel- 
lees in  the  spring  of  1871,  which  appear,  beyond  question,  to 
have  been  done  and  furnished  in  making  mere  alterations  in 
the  internal  arrangements  of  one  room,  and  of  the  means  of 
access,  and  windows  of  the  front  basement  and  laying  a  floor 
therein,  of  a  building  which  had  been  erected,  completed  and 
put  into  occupation  the  previous  year,  and  which  had  under- 
gone no  change  by  accident  or  decay. 

The  question  is,  whether,  under  these  circumstances,  any 
lien  attached  in  favor  of  appellees,  they  being  original  con- 
tractors. 

The  original  statute  of  1845,  section  1,  declares  that : 
"  Any  person  who  shall,  by  contract  with  the  owner  of  any 
piece  of  land  or  town  lot,  furnish  labor  or  materials  for  erect- 
ing or  repairing  any  building  or  the  appurtenances  of  any 
building  on  such  land  or  lot,  shall  have  a  lien  upon  the  whole 
tract  of  land  or  town  lot,  in  the  manner  herein  provided,  for 
the  amount  due  to  him  for  such  labor  or  materials." 

It  will  be  observed  that,  by  this  provision,  the  lien  is  given 
only  for  furnishing  labor  or  materials  for  erecting  or  repairing 
any  building,  etc. 

The  first  section  of  the  act  of  1869,  provides  that,  "every 
sub-contractor,  mechanic,  workman  or  other  person  who  shall 
hereafter,  in  conformity  with  the  terms  of  the  contract  be- 
tween the  owner  or  lessee  of  any  lot  or  piece  of  ground, 
or  his  agent,  and  the  original  contractor,  perform  any  labor  or 
furnish  any  materials  in  building,  altering,  repairing,  beauti- 
fying or  ornamenting  any  house  or  other  building,  or  in  any 
street  or  alley  and  connected  with  such  building,  or  appurten- 
ances to  any  house  or  other  building  in  this  State,  shall  have 
a  lien  for  the  value  of  such  labor  and  materials  upon  such 
house,  etc.,  to  the  extent  of  the  right,  title  and  interest  of  such 
owner  or  lessee  at  the  time  of  the  making  the  original  contract 
for  such  house  or  the  improvements." 

By  this  statute  the  grounds  of  the  lien  are  extended  beyond 
those  of  the  other  statute,  to  the  cases  of  altering,  beautifying 
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or  ornamenting  any  house  or  other  building;  but  its  provis- 
ions do  not,  in  terms  or  by  necessary  implication,  apply  to  the 
case  of  original  contractors,  such  as  these  appellees  were. 

These  statutes  are  in  derogation  of  common  right,  and 
must  be  strictly  construed. 

We  are  of  opinion  that,  under  the  circumstances  of  this 
case,  there  was  no  lien  in  favor  of  appellees,  and  the  decree 
of  the  court  below  must,  therefore,  be  reversed  and  the  cause 
remanded. 

Decree  reversed. 


Decatur  Driscoll 

V. 

Simon  Duryee. 

Warranty — sale  with  privilege  of  return  for  breach  of  warranty.  In  a 
suit  to  recover  the  unpaid  price  of  horses  sold,  which,  it  was  alleged,  were 
conditionally  sold  with  the  privilege  of  returning  the  same  within  thirty- 
days,  or  a  reasonable  time  after  the  trade,  if  they  proved  unsound,  or  not 
true  in  harness,  the  defendant  asked  the  court  to  instruct  the  jury  that  if 
he  offered  to  return  the  horses  for  the  reason  that  they  were  unsound,  or 
not  true  in  harness,  and  the  offer  was  refused,  then  he  was  discharged  from 
any  further  performance  of  the  contract :  Held,  that  the  instruction  was 
properly  refused,  as  it  only  required  the  jury  to  find  that  the  offer  to  re- 
turn was  made  for  the  reasons  stated,  when  the  question  of  their  unsound- 
ness and  unwillingness  to  work  at  the  time  of  such  offer  should  also  have 
been  submitted  as  a  further  fact  to  be  found  by  the  jury. 

Appeal  from  the  County  Court  of  DeKalb  county;  the 
Hon.  Luther  Lowell,  Judge,  presiding. 

This  was  a  suit  originally  brought  by  the  appellee  against 
the  appellant,  before  a  justice  of  the  peace,  to  recover  the 
balance  due  on  the  price  of  two  horses  sold,  and  taken  by  ap- 
peal to  the  county  court,  where  a  trial  was  had  resulting  in  a 
verdict  and  judgment  for  the  plaintiff  for  $36. 
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The  evidence  showed  that  the  plaintiff  sold  the  defendant 
two  horses  for  $300,  of  which  sum  $200  was  paid  at  the  time. 
The  horses  were  taken  on  trial,  with  the  privilege  of  return- 
ing the  same  if  they  proved  unsound  or  did  not  work  in  har- 
ness. They  were  to  be  returned  either  in  thirty  days  or  within 
a  reasonable  time,  the  evidence  being  conflicting  on  this  point. 
There  was  also  evidence  that  the  plaintiff  warranted  the  horses 
to  be  sound,  and  that  they  would  work  together  in  harness. 

On  the  trial  the  defendant  asked  two  instructions,  which 
were  refused,  in  substance,  that,  if  the  defendant  had  the 
right,  under  the  contract,  to  return  the  horses  if  they  were 
not  as  represented  by  the  plaintiff  to  be  at  the  time  of  the 
sale,  or  as  warranted,  and  that  within  thirty  days  defendant 
offered  and  endeavored  to  return  them  because  of  a  breach 
of  the  warranty  with  which  they  were  sold,  and  that  the 
plaintiff  failed  or  refused  to  receive  them,  then  the  defendant 
would  be  excused  from  further  performance  or  offer  of  per- 
formance on  his  part,  of  the  contract,  by  payment  or  other- 
wise. 

Messrs.  Divine  &  Pratt,  for  the  appellant. 

Mr.  Charles  Kellum,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  evidence  is  conflicting,  and  the  verdict  must  be  regarded 
as  conclusive  as  to  the  disputed  statements  of  witnesses. 

The  refusal  of  the  court  to  give  the  second  and  third  in- 
structions in  behalf  of  appellant,  is  assigned  as  error. 

They  were  defective,  and  should  not  have  been  given. 
They  were  uncertain,  indefinite,  and  would  have  misguided 
the  jury. 

The  purchaser  was  bound,  according  to  the  testimony,  to 
return  the  horses,  either  within  thirty  days,  or  within  a  reason- 
able time  after  the  trade. 

Both  instructions  informed  the  jury  that,  if  the  offer  to  re- 
turn was  made  for  the  reason  that  the  horses  were  unsound, 
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or  not  true  in  harness,  and  the  offer  was  refused,  then  the  pur- 
chaser was  discharged  from  any  further  performance.  The 
offer  might  have  been  made  for  that  reason,  and  yet  it  may 
not  have  been  true.  The  hypothesis  of  unsoundness  and  un- 
willingness to  work,  should  have  been  submitted  as  a  fact. 

The  instructions  were  incomplete  without  the  additional 
words,  substantially,  "  and  that  the  breach  of  warranty,  or 
lameness,  actually  existed  at  the  time  of  the  offer  to  return." 

Judgment  affirmed. 

Judgment  affirmed. 


John  Higgins 
v. 

W.  M.  Bullock. 

1.  Evidence—; judicial  notice  taken  of  counties  in  the  State.  This  court 
will  take  judicial  notice  of  the  names  of  the  counties  in  this  State. 

2.  Return  of  service — surplusage  will  not  vitiate.  Where  a  summons 
was  directed  to  the  sheriff  of  Wabash  county,  and  the  officer's  return  of 
service  commenced  "  State  of  Illinois,  Nash  county:"  Held,  that  the  word 
"  Nash  "  wTas  an  evident  misprision,  and  that  the  name  of  the  county  in 
the  venue  of  the  return  was  without  any  effect  upon  the  return. 

3.  Same— presumption  in  aid  of  return.  Where  a  summons  was  direct- 
ed to  the  sheriff  of  Wabash  county,  and  the  officer  serving  signed  his 
name  as  "sheriff,"  without  stating  of  what  county:  Held,  that  the  return 
should  be  taken  in  connection  with  the  direction  and  command  in  the 
wri^  and  should  receive  a  construction  in  support  of  it;  and  that  it  would 
be  intended  he  was  sheriff  of  Wabash  county. 

4.  Pleading — declaration — assignment  of  note.  In  a  suit  hj  the  as- 
signee of  a  promissory  note  against  the  maker,  the  declaration,  after  set- 
ting forth  the  making  of  the  note,  alleged,  "  and  the  said  Alfred  Ingalls 
(the  payee)  then  and  there  indorsed  the  same  to  the  plaintiff:"  Held,  that 
while  a  delivery  was  necessary  to  pass  title  to  the  plaintiff,  yet  where  the 
question  was  presented  on  error  to  a  judgment  by  default,  the  allegation 
would  be  regarded  as  importing  a  complete  indorsement  by  the  delivery 
of  the  note  to  the  plaintiff. 
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Writ  of  Error  to  the  Circuit  Court  of  Woodford  county. 
Messrs.  Bell  &  Green,  for  the  plaintiff  in  error. 
Messrs.  Briggs  &  Meek,  for  the  defendant  in  error. 
Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action,  brought  in  the  circuit  court  of  Wood- 
ford county,  by  the  plaintiff  as  indorsee  of  a  promissory  note, 
against  Higgins  and  Wright,  the  makers,  wherein  a  judg- 
ment by  default  was  rendered  against  the  defendant  Higgins. 

Two  errors  are  assigned  : 

1st.     That  there  is  no  sufficient  return  of  service. 

The  following  is  a  copy  of  the  return  indorsed  on  the  sum- 
mons : 

"State  of  Illinois,  1 
Nash  County.         J  ss* 

I  have  duly  served  the  within  by  reading  the  same  to  the 
within  named  John  Higgins,  on  this  27th  day  of  July,  1870, 
as  I  am  therein  commanded.  I  return  this  writ  on  the  5th 
day  of  August,  1870. 

Isaac  Ogden,  Sheriff.'7 

We  take  judicial  notice  of  the  names  of  the  counties  in  the 
State,  and  that  there  is  no  such  county  in  the  State  as  Nash 
county.  The  word  "  Nash  "  is  an  evident  clerical  mistake;  and 
the  name  of  the  county  in  the  venue  of  the  return  is  without 
any  effect  upon  it. 

It  is  said  the  officer  making  the  return  does  not  indicate  in 
any  way  that  he  is  sheriff  of  Wabash  county.  The  summons 
is  directed  to  the  sheriff  of  Wabash  county,  commanding  him 
to  summon  John  Higgins  if  found  in  his  county,  etc.,  and 
where  a  person  makes  return  upon  it  that  he  duly  served  it 
upon  John  Higgins  as  he  was  commanded  in  the  summons, 
and  signs  his  name  to  the  return  as  sheriff,  it  must  be  in- 
tended that  he  was  sheriff  of  Wabash  county.     The  return 
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should  be  taken  in  connection  with  the  direction  and  com- 
mand in  the  summons,  and  receive  a  reasonable  construction 
in  support  of  it,  and  not  an  unnatural  one  to  vitiate  it. 

2d.  The  other  error  assigned  is,  that  there  is  no  averment 
in  the  declaration  that  the  note  was  delivered  to  the  plaintiff, 
and  that  hence  the  declaration  fails  to  show  a  title  in  the 
plaintiff  to  sue  as  indorsee. 

The  note  was  payable  to  Alfred  Ingalls,  and  the  only  aver- 
ment in  the  declaration  as  to  the  .assignment  of  the  note  is 
this:  "And  the  said  Alfred  Ingalls  then  and  there  indorsed  the 
same  to  the  plaintiff"  We  accede  to  the  view  urged,  that  any 
mere  writing  upon  the  back  of  the  note,  without  a  delivery 
of  the  note,  would  not  vest  a  right  of  action  in  the  plaintiff; 
but  we  consider  that  the  word  "  indorsed,"  here  imports  more 
than  this.  We  regard  the  allegation  that  "Alfred  Ingalls  then 
and  there  indorsed  the  same  to  the  plaintiff,"  as  importing  a 
complete  indorsement  by  the  delivery  of  the  note  to  the 
plaintiff. 

It  has  been  held  that  the  averment,  he  "made"  the  bill,  when 
used  in  reference  to  the  drawer  of  a  bill  of  exchange,  im- 
ported the  delivery  of  the  bill  to  the  payee.  Churchill  v. 
Gardner,  7  T.  R.  596.  We  see  no  reason  why  a  like  force 
should  not  be  allowed  to  the  term  '•  indorsed,"  in  the  present 
case. 

At  least  we  must  hold  the  declaration  as  sufficient  in  this 
respect,  where  the  question  comes  up  as  it  does  here,  on  error 
upon  judgment  by  default,  not  deciding  how  it  might  be  on 
special  demurrer. 

The  judgment  must  be  affirmed. 

Judgment  affirmed, 
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Rozina  C.  Ryder 

V. 

Mqritz  Meyer. 

Forcible  detainer — when  an  additional  bond  may  be  required  on  appeal. 
The  statute  authorizing  the  circuit  court  to  require  a  new  bond  in  the  case 
of  an  appeal  by  the  defendant,  in  an  action  of  forcible  detainer,  from  the 
judgment  of  a  justice  of  the  peace,  does  not  authorize  the  exercise  of  that 
power  previous  to  the  commencement  of  the  term  to  which  the  appeal  is 
taken. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

Messrs.  Knowlton  &  Humphreyville,  for  the  appellant. 

Mr.  J.  A.  J.  Kendig,  for  the  appellee. 

Per  Curiam  :  This  was  an  action  of  forcible  detainer,  tried 
before  the  justice  on  the  30th  of  March,  1872.  The  defend- 
ant appealed  on  the  3d  of  April,  filing  her  bond  on  that  day. 
The  appeal  was  to  the  April  term  of  the  circuit  court,  which 
began  on  the  15th  of  April.  The  transcript  from  the  justice 
was  filed  in  the  clerk's  office  on  the  10th  of  April,  and  on  that 
day  the  court  made  an  order  for  an  additional  bond  in  three 
days.  On  the  20th  of  April  the  court  dismissed  the  appeal 
because  the  order  had  not  been  obeyed.  This  was  error.  The 
court  had  no  jurisdiction  to  make  this  order  on  the  10th  of 
April,  as  the  appeal  took  the  case  to  the  April  term,  which 
did  not  commence  until  the  15th. 

The  statute  authorizing  the  circuit  court  to  require  a  new 
bond  only  provides  for  the  exercise  of  that  power  at  the  next 
term  after  the  appeal,  or  at  some  subsequent  term. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Thomas  P.  Lucas 

V. 

Benjamin  Nichols  et  ah 

1.  Chancery — relief  against  judgment — remedy  at  law.  Where  the 
maker  of  a  promissory-  note  given  for  money  bet  on  the  result  of  an  elec- 
tion, neglected  to  make  his  defense  at  law  when  sued :  Held,  that  a  court 
of  equity  would  not  relieve  against  the  judgment. 

2.  But,  owing  to  the  statute  prohibiting  gambling  at  cards  or  other 
games,  a  court  of  equity  will  set  aside  a  judgment  upon  a  note  given  for 
money  won  in  gaming,  notwithstanding  the  maker  had  a  complete  defense 
at  law. 

3.  Same — enforcement  of  contract  for  extending  time  of  redemption  from 
sale  on  execution.  It  seems  that,  if  a  purchaser  of  land  under  an  execution 
prevents  the  judgment  debtor  from  redeeming  within  the  twelve  months, 
by  promising  to  extend  the  time,  and  then  refuses  to  permit  the  redemp- 
tion, a  court  of  equity  would  grant  relief,  even  though  the  contract  rested 
merely  in  parol,  on  the  theory  of  presumptive  fraud. 

4.  Redemption  from  judicial  sale — enforcement  of  contract  extending  time 
of  But  an  agreement  to  give  further  time  to  redeem  from  sheriff's  sale 
of  land,  made  after  the  expiration  of  twelve  months  from  the  day  of  sale, 
would  not  be  obligatory,  if  made  without  consideration,  or  if  resting  in 
parol,  when  the  statute  of  frauds  is  set  up.  Such  a  promise  could  not  op- 
erate as  a  fraud  upon  the  debtor  by  inducing  him  to  sleep  upon  his  right 
of  redemption,  as  such  right  would  not  then  exist. 

Appeal  from  the  Circuit  Court  t)f  Woodford  county;  the 
Hon.  Samuel  S.   Richmond,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  appellant  against  appellees, 
to  set  aside  a  judgment  at  law,  on  the  ground  that  the  note 
upon  which  it  was  based  was  given  for  money  bet  on  the  re- 
sult of  an  election.  The  bill  also  sought  to  enforce  an  alleged 
agreement  extending  the  time  for  redeeming  the  land  sold 
under  the  judgment.     The  court  below  dismissed  the  bill. 

Messrs.  Clark,  Kettelle  &  Baker,  for  the  appellant. 

Messrs.  Bangs  &  Shaw,  and  Messrs.  Chitty  &  Page,  for 
the  appellees. 
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Mr.  Chief  Justice  Lawkence  delivered  the  opinion  of 
the  Court :  . 

In  the  case  of  Abrams  v.  Camp,  3  Scam.  290,  this  court 
held  that  chancery  would  not  relieve  against  a  judgment  ren- 
dered upon  a  note  given  for  money  won  in  gaming,  where  the 
complainant  had  had  an  opportunity  to  make  his  defense  at 
law,  and  had  failed  to  do  so. 

In  Mallett  v.  Butcher,  41  111.  382,  the  case  of  Abrams  v. 
Camp  was  overruled  upon  this  point,  the  court  adhering  to 
the  general  doctrine  in  regard  to  laches,  but  holding  that, 
under  the  stringent  language  of  our  statute  prohibiting  gam- 
bling at  cards  or  other  games,  the  rule  could  not  be  applied 
to  the  case  under  consideration.  That  suit  was  brought  for 
the  purpose  of  setting  aside  a  judgment  rendered  upon  a 
promissory  note  given  for  money  lost  at  cards,  and  the  statute 
expressly  says  that  such  judgments  may  be  set  aside. 

The  case  now  before  us,  however,  does  not  fall  under  that 
statute.  This  note  was  not  given  for  money  lost  by  betting  at 
cards  or  other  games,  but  by  betting  on  the  result  of  an  elec- 
tion. The  suit  upon  the  note  might  have  been  successfully 
resisted,  but  the  defense  would  have  been  made  under  the 
statute  prohibiting  bets  upon  elections,  and  not  under  that  pro- 
hibiting gambling.  It  may  be  that  such  betting  is  intrinsic- 
ally as  objectionable  as  betting  upon  the  result  of  a  game  at 
cards,  but  the  legislature  has  not  thought  proper  to  enforce 
its  prohibition  by  provisions  equally  stringent.  We  must, 
therefore,  apply  the  general  rule,  and  hold  that,  as  the  com- 
plainant could  have  made  his  defense  at  law,  and  neglected  to 
do  so,  he  can  not  now  ask  the  aid  of  a  court  of  equity  to  set 
aside  the  judgment. 

The  complainant  also  insists  that,  after  his  land  was  'sold 
under  the  judgment  and  execution,  he  made  an  arrangement 
with  the  purchaser  for  its  redemption,  which  the  court  ought 
to  enforce. 
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If  a  purchaser  under  an  execution  prevents  the  judgment 
debtor  from  redeeming  within  the  twelve  months,  by  promis- 
ing to  extend  the  time,  and  then  refuses  to  permit  the  re- 
demption, the  debtor  would  have  strong  grounds  for  asking 
the  aid  of  a  court  of  chancery,  on  the  theory  of  presumptive 
fraud,  even  though  the  contract  rested  merely  in  parol.  But 
in  the  case  at  bar  it  would  be  difficult  to  hold,  on  the  testi- 
mony, that  any  positive  or  definite  arrangement  for  redemp- 
tion was  ever  made,  and  the  preponderance  of  the  testimony 
is  thafc  even  the  negotiation  between  the  parties  did  not  com- 
mence until  after  the  expiration  of  the  twelve  months  from 
the  day  of  sale.  At  that  time  the  interest  of  the  complainant 
in  the  land  was  extinguished,  and  even  a  promise  then  made 
by  the  defendant  to  allow  the  complainant  to  redeem  would 
not  have  been  obligatory  if  made  without  consideration,  or  if- 
resting  only  in  parol,  the  statute  of  frauds  being  set  up,  as  it 
has  been  in  this  case.  Such  a  promise  could  not  operate  upon 
the  judgment  debtor  as  a  fraud  by  inducing  him  to  sleep  upon 
his  legal  right  of  redemption,  as  such  right  would  not  exist. 
It  would  be,  in  substance,  merely  a  sale  of  the  land,  and  the 
agreement  should  be  in  writing  and  supported  by  a  considera- 
tion. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


The  Chicago,  Rock  Island  and  Pacific  R.  R.  Co. 

v. 
Richard  W.  Reidy. 

1.  Constitutional  law — regulation  of  speed  of  railroad  in  cities  and 
towns.  The  act  of  1865,  which  makes  railroad  companies  liable  for  all 
damage  done  to  any  individual  and  for  stock  killed  by  any  train  or  engine, 
in  any  incorporated  city  or  town,  where  their  trains  are  permitted  to  be 
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run  at  a  greater  rate  of  speed  through  such  city  or  town  than  is  permitted 
by  the  ordinances  thereof,  is  not  unconstitutional. 

2.  Such  a  law  is  not  objectionable  as  taking  private  property  from  one 
person  and  giving  it  to  another.  Its  purpose  and  operation  are  to  require 
railroad  companies  to  make  compensation  for  the  damage  done  by  their 
trains  and  engines  while  running  at  the  prohibited  speed.  It  is  not  a 
penalty,  or  in  the  nature  of  a  penalty ;  but  even  were  it  held  to  be  a  pen- 
alty, or  in  the  nature  of  one,  it  would  not  be  unconstitutional,  as  the  leg- 
islature has  the  undoubted  right  to  impose  any  reasonable  penalty  neces- 
sary to  compel  a  strict  observance  of  the  statutory  requirement. 

3.  Nor  is  it  objectionable  that  the  statute  gives  the  penalty,  if  it  be 
one,  to  the  injured  party.  Whether  a  penalty  for  violation  of  law  shall  be 
appropriated  to  the  public  use  or  to  a  private  individual,  is  purely  discre- 
tionary with  the  legislature. 

4.  Negligence— -form  of  action  to  recover  for  injury  resulting  from  train 
running  at  greater  speed  than  allowed  by  ordinance.  Where  a  plaintiff  sued 
a  railroad  company  in  an  action  on  the  case  in  the  circuit  court  to  recover 
compensation  for  injury  sustained  by  him  in  consequence  of  the  com- 
pany's train  being  run  at  a  greater  rate  of  speed  within  a  city  than  the 
ordinance  of  the  city  allowed,  it  was  urged  that  the  action  was  miscon- 
ceived, because  the  statute  gives  an  action  of  debt  or  assumpsit  before  a 
justice  of  the  peace,  where  the  sum  claimed  does  not  exceed  $100,  and, 
therefore,  the  same  forms  of  action  applied  to  suits  in  the  circuit  court: 
Held,  that,  as  in  the  latter  court  an  action  was  given  without  naming  it, 
and  there  was  no  language  used  limiting  or  curtailing  the  jurisdiction 
of  the  circuit  court,  the  plaintiff,  when  suing  in  the  latter  court,  might 
select  any  usual  and  appropriate  remedy. 

5.  Evidence — sufficiency  of  averment  in  the  pleading  to  admit.  Where 
the  declaration,  in  an  action  on  the  case  to  recover  for  injury  caused  by  a 
collision  with  a  railroad  engine,  averred  that  defendants  neglected  their 
duty  to  ring  a  bell  or  sound  a  whistle,  and  otherwise  so  carelessly  con- 
ducted their  train,  by  not  slackening  the  speed  and  in  not  giving  warn- 
ing of  its  approach,  as  to  cause  the  injury:  Held,  that,  under  this  aver- 
ment, evidence  of  the  violation  of  the  ordinance  of  the  city  where  the 
injury  occurred,  regulating  the  speed  of  trains,  could  be  given,  and  that 
such  evidence  was  admissible  under  the  averment  of  negligence. 

6.  New  trial — where  evidence  conflicting.  Where  the  evidence  is  con- 
flicting, it  is  for  the  jury  to  weigh  and  reconcile  the  same,  as  far  as 
can  be  done,  and  find  a  verdict  according  to  its  preponderance ;  and  in 
such  a  case,  unless  it  is  manifest  that  the  jury  have  mistaken  or  disre- 
garded the  evidence,  this  court  will  not  set  aside  their  verdict. 

7.  Instructions — repeating.  Even  if  instructions  refused  do  contain 
correct  legal  principles,  yet  if  others  given  embody  the  same  principles, 
such  refusal  can  work  no  injury,  and  will  afford  no  ground  for  reversal. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  Charles  H.  Lawrence,  for  the  appellant. 

Mr.  Sidney  Thomas,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  appellee,  in  the 
circuit  court  of  Cook  county,  against  appellants,  to  recover 
for  injuries  sustained  by  appellee,  in  killing  his  horse  and  in 
breaking  his  wagon  and  harness,  by  an  engine  and  train  of 
cars  which  were  being  operated  by  the  company. 

A  trial  was  had  by  the  court  and  a  jury,  which  resulted  in 
a  verdict  of  $300  in  favor  of  plaintiff.  Defendants  entered  a 
motion  for  a  new  trial,  which  was  overruled  by  the  court,  and 
judgment  rendered  on  the  verdict,  and  the  case  is  brought  to 
this  court  on  appeal. 

It  is  admitted  that  the  general  assembly  has  the  power  to 
adopt  any  and  all  police  regulations  necessary  for  the  protec- 
tion of  the  life  and  property  of  the  citizen ;  but  it  is  contended 
that  the  act  of  1865  (Sess.  Laws,  103)  is  unconstitutional.  It 
provides  that  whenever  any  railroad  company  shall,  by  them- 
selves or  their  agents,  run.  or  permit  their  trains  to  be  run  at 
a  greater  rate  of  speed  through  the  incorporated  limits  of  any 
city  or  town  than  is  permitted  by  the  city  or  town  ordinances 
regulating  the  speed  of  trains,  such  company  violating  the 
ordinance  shall  be  liable  to  each  individual  sustaining  dam- 
age done  by  such  train  or  engine,  to  the  full  extent  of  the 
damage;  and  if  any  live  stock  be  killed  by  any  railroad  com- 
panies or  their  agents,  in  the  manner  set  forth  in  the  first  sec- 
tion of  the  act,  the  same  shall  be  presumed  to  have  been  done 
by  the  negligence  of  the  company  or  their  agents. 

The  ordinance  adopted  by  the  city,  and  read  in  evidence, 
prohibited  railroad  engines  and  trains  from  running  at  a 
greater  rate  of  speed  than  six  miles  an  hour  within  the  city: 
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and  the  witnesses  on  the  part  of  appellee  testified  that  the 
train  was  running  at  the  rate  of  fifteen  miles  per  hour,  whilst 
the  witnesses  on  behalf  of  appellants  swore  that  the  speed  did 
not  exceed  six  miles  an  hour.  Appellee's  witnesses  testi- 
fied that  no  bell  was  rung  or  whistle  sounded,  but  this  was 
contradicted  by  appellants'  witnesses.  The  collision  occurred 
at  one  of  the  street  crossings  in  the  city. 

The  objection  urged  against  this  law  is  that  it  takes  private 
property  from  one  person  and  gives  it  to  another,  without  re- 
gard to  their  relative  rights.  This,  we  think,  is  not  the  pur- 
pose or  operation  of  the  law.  It  prohibits  the  running  of 
trains  above  a  certain  rate  of  speed,  and  declares  that  the  com- 
pany shall  be  liable  for  all  injuries  inflicted  by  them  whilst 
running  at  the  prohibited  rate  of  speed.  This  only  requires 
the  company  to  make  compensation  for  the  damage  done  by 
their  engines  and  trains.  It  is  not  a  penalty,  or  in  the  nature 
of  a  penalty.  It  only  requires  compensation  to  be  made 
where  the  company  has  wrongfully  inflicted  injury.  It  may 
be  that  the  law  has  changed  the  rule  of  evidence,  and  has 
made  the  fact  of  running  at  the  prohibited  speed  prima  facie 
evidence  of  such  neglect  on  the  part  of  the  company,  when 
injury  ensues,  as  shall  render  them  liable.  See  Cliicago  and 
Alton  R.  R.  Co.  v.  Eagle,  58  111.  381. 

An  observance  of  the  law  is  all  that  is  required  to  relieve 
them  from  the  presumption,  and  that  is  no  hardship,  and  is 
strictly  conformable  to  justice. 

But  even  if  it  could  be  held  to  be  a  penalty,  or  in  the 
nature  of  one,  still  the  legislature  has  the  undoubted  right  to 
impose  any  reasonable  penalty  necessary  to  compel  a  strict 
observance  of  the  statutory  requirement;  nor  is  there  any 
force  in  the  objection  that  the  statute  gives  the  penalty,  if  it 
be  one,  to  the  plaintiff'.  It  is  common  to  give  a  part  of  a 
penalty  to  any  person  who  will  sue  qui  tarn,  and  statutes  may 
be  found  that  give  the  entire  penalty  to  the  informer,  or  per- 
son injured  who  sues  for  its  recovery.  Of  this  character  is 
our  statute   which   imposes  a  penalty  of  threefold  the  value 
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of  property  exempt  from  levy  and  sale  on  execution  against 
the  officer  who  makes  the  illegal  levy.  R.  S.  306,  sec.  34. 
And  numerous  statutes  of  a  similar  character  might  be  cited, 
none  of  which  have  been,  nor  can  they  be,  successfully  chal- 
lenged as  unconstitutional.  Whether  the  penalty  shall  be 
appropriated  to  public  use  or  to  a  private  individual,  is  purely 
discretionary  with  the  legislature. 

It  is  next  objected  that  the  action  is  misconceived,  because 
an  action  of  debt  or  assumpsit  is  given  before  a  justice  of  the 
peace,  where  the  sum  claimed  does  not  exceed  $100;  and  it 
is  contended  that  appellee  could  only  sue  in  one  of  those 
actions  in  the  circuit  court.  The  statute  will  not  bear  this 
construction.  It  gives  the  action  of  debt  or  assumpsit  before 
the  justice,  or  a  recovery  by  suit  in  the  circuit  court,  as  the 
party  may  elect,  where  the  damages  exceed  $20.  There  is  no 
language  used  which,  by  any  fair  construction,  can  be  held  to 
limit  or  curtail  the  jurisdiction  of  the  circuit  court.  On  the 
contrary,  it  gives  an -action  without  naming  it,  thus  leaving 
the  party  to  select  any  usual  and  appropriate  remedy. 

It  is  urged  that  the  declaration  should  have  averred  that 
the  train  was  running  at  the  prohibited  rate  of  speed,  before 
the  plaintiff  could  recover  under  the  statute.  The  declaration 
avers  that  appellants  neglected  their  duty  to  ring  a  bell  or 
sound  a  whistle,  and  otherwise  so  carelessly  conducted  their 
train  by  not  slackening  the  speed  and  in  not  giving  warning 
of  its  approach,  as  to  cause  the  injury. 

Under  the  averment  that  the  company  failed  to  slacken  the 
speed  of  the  train,  the  evidence  of  the  violation  of  the  ordi- 
nance of  the  city  could  be  given,  or  it  was  admissible  under 
the  averment  of  negligence;  but  if  it  were  conceded  that  the 
declaration  was  not  sufficiently  specific,  still  the  jury  were 
warranted  in  finding  that  a  bell  was  not  rung  or  a  whistle 
sounded,  and  that  the  train  was  running  at  a  dangerous  rate 
of  speed  ;  and  if  so,  there  could  be  no  doubt  of  the  right  to 
recover  at  common  law,  if  there  was  no  want  of  care  on  the 
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part  of  appellee's  servant,  and  the  evidence  does  not  disclose 
negligence  on  his  part. 

The  testimony  was  conflicting  as  to  whether  a  bell  was  rung 
or  a  whistle  was  sounded,  and  as  to  the  rate  of  speed  at  which 
the  train  was  running;  and  in  this  conflict  it  was  for  the  jury 
to  weigh  and  reconcile  the  evidence,  as  far  as  that  could  be 
done,  and  find  a  verdict  according  to  its"  preponderance. 
Having  done  so,  we  will  not,  unless  it  is  manifest  that  the 
jury  have  mistaken  or  disregarded  the  evidence,  set  aside 
their  verdict. 

There  is  an  abundance  of  evidence,  on  the  part  of  appellee, 
to  support  the  verdict,  were  it  unopposed  by  that  of  appellants  ; 
and  as  the  jury  have  given  the  weight  to  that  of  appellee,  we 
feel  ourselves  bound  to  regard  their  finding. 

Nor  do  we  find  any  error  in  the  giving  and  refusing  of  in- 
structions. They  presented  the  law  of  the  case  fairly  to  the 
jury ;  and  those  given  for  appellants  were  all  they  had  a  right 
to  demand.  If  some  of  those  asked  by  appellants,  and  re- 
fused, did  contain  correct  legal  principles,  others  which  were 
given  embodied  the  same  principles,  and  their  refusal  could, 
therefore,  have  worked  appellants  no  injury. 

Failing  to  find  any  error  in  this  record,  the  judgment  of 

the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Heket  P.  Price  et  al. 

V. 

Clarence  E.  Bailey. 

False  imprisonment.  Where  A  procured  B  to  assume  the  office  of 
constable  and  arrest  a  boy  on  a  charge  of  breaking  a  glass  in  his  show 
case,  and  the  boy  was  carried  before  C,  who  falsely  assumed  to  act  as  justice 
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of  the  peace,  when  the  form  of  a  trial  was  gone  through,  the  hoy  be- 
ing refused  the  privilege  of  seeing  an  attorney,  and  judgment  was  ren- 
dered against  him  for  three  dollars,  and  the  parties  then  threatened  him 
with  imprisonment  in  the  county  jail  unless  he  could  get  two  good  men 
to  become  surety  for  him,  which  he  finally  procured,  and  was  then  re- 
leased, after  having  been  detained  about  two  hours :  Held,  that  the  facts 
fully  warranted  the  jury  in  finding  the  defendants  guilty,  in  an  action  by 
the  boy  for  trespass  and  false  imprisonment,  and  assessing  the  damages  at 
$125. 

Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

Messrs.  Dinsmoor  &  Stager,  for  the  appellants. 

Messrs.  Sackett  &  Bennett,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  for  an  assault  and  battery 
and  false  imprisonment,  in  the  Whiteside  circuit  court,  against 
three  defendants,  one  of  whom  was  defaulted,  and  the  others 
pleaded,  severally,  the  general  issue. 

There  was  a  trial  and  verdict  for  the  plaintiff,  and  damages 
assessed  at  one  hundred  and  twenty-five  dollars,  for  which  the 
court  rendered  judgment. 

The  defendants  who  pleaded  bring  the  record  here  by  ap- 
peal, and  assign  as  error  that  the  verdict  was  against  the  law 
and  the  evidence. 

The  leading  facts  are,  that  Culver,  one  of  the  appellants, 
was  a  merchant  at  Rock  Falls,  in  Whiteside  county,  and  pro- 
cured Bispham,  the  defaulted  defendant,  to  assume  the  office 
of  constable,  and  arrest  appellee,  a  young  lad,  a  minor,  for 
breaking  the  glass  of  his  show  case,  with  which  offense  Cul- 
ver charged  him. 

The  boy  was  about  crossing  the   river  at  Sterling,  when 

Bispham,  who  claimed  to  be  a  constable,  arrested  him.     The 

boy  thought  he  came  out  of  Culver's  store.     Bispham  took 

him  to  a  shop  where  Price  was,  and  told  the  boy  Price  was 
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a  justice  of  the  peace.  Price  told  Bispham  to  take  him  to 
his  (Price's)  house,  aud  he  would  go  down  and  get  Culver. 
He  was  taken  over  to  Price's  house  by  Bispham,  Price  arri- 
ving there  about  the  same  time,  and  soon  after  Culver  came  in. 
There  was  then  a  trial.  Culver  was  sworn  and  claimed  dam- 
ages for  a  show  case  which  he  swore  the  boy  had  broken  in 
his  store.  The  justice  thereupon  rendered  judgment  against 
him  for  about  three  dollars.  Price  then  said  he  would  have 
to  pay  or  he  would  have  to  send  him  to  jail.  Culver  then 
said  he  could  have  his  choice,  either  to  settle  it  or  go  to  the 
jug.  Price  then  said  he  could  give  bond  with  two  respect- 
able men  for  signers.  The  boy  told  him  he  would  have  to  go 
over  to  Sterling  to  get  signers.  Price  then  wrote  out  a  bond, 
and  Bispham  took  it  and  the  boy  across  the  river  to  Sterling, 
where  he  obtained  a  Mr.  Palmer  to  sign  the  bond.  Bispham 
refused  to  let  him  see  an  attorney,  and  refused  to  let  him  go. 
He  then  re-crossed  the  river  with  him,  and  he  got  a  Mr.  Da- 
vis, of  Pock  Falls,  to  go  on  the  bond,  as  the  second  man, 
when  he  was  released — was  in  custody  about  two  hours;  had 
not  refused  to  pay  for  the  show  case. 

This  is  the  plain,  unvarnished  statement  of  the  boy,  and 
shows  a  transaction  of  an  atrocious  character.  If  the  boy 
broke  the  glass  of  the  show  case,  it  is  not  pretended  it  was 
done  wilfully.  He  was  only  responsible  as  for  a  trespass,  yet 
he  was  dealt  with  as  a  criminal,  and  by  men  two  of  whom 
assumed,  falsely,  to  be  officers  of  the  law.  We  say  "falsely," 
for  no  justification  is  set  up,  nor  is  it  shown  that  Price  had 
ever,  on  any  other  occasion,  acted  as  a  justice  of  the  peace,  so 
that  it  can  not  be  claimed  he  was  an  officer  de  facto.  As  for 
Bispham,  he  did  not  offer  a  defense  of  any  kind,  but  acknowl- 
edged, by  his  default,  his  guilt. 

Though  appellee  was  not  injured  in  his  person,  and  was  in 
custody  but  two  hours,  he  was  put  to  trouble  in  finding  se- 
curity which  was  not,  of  right,  demandable  of  him;  he  was 
placed  in  this  unpleasant  position  under  color  of  sham  judi- 
cial proceedings,  conducted  under  pretence  of  authority  which 
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had  no  existence.  It  was  a  wanton  invasion  of  his  rights, 
under  the  cloak  of  the  law,  and  without  any  palliating  cir- 
cumstances, and  had  the  jury  found  a  larger  verdict  we  would 
not  have  disturbed  it. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Josiah  D.  Dunning 


Iea  H.  Fitch. 

1.  Trespass  de  bonis  asportatis — right  to  maintain  action.  In  order  to 
maintain  trespass  for  taking  and  carrying  away  personal  property,  the 
plaintiff  must  be  the  owner  of  the  property,  or  in  possession,  at  the  time 
of  the  alleged  trespass.  The  mere  fact  that  he  had  a  lien  upon  the  prop- 
erty as  landlord  for  rent  due,  will  not  enable  him  to  maintain  the  action ; 
neither  will  the  levy  of  a  distress  warrant  by  him  upon  the  property, 
where  no  sale  is  shown,  and  it  does  not  appear  to  have  been  in  his  actual 
possession. 

2.  Tax — who  may  question  legality  of.  Where  the  plaintiff  sued  a  tax 
collector  in  trespass  for  levying  upon  personal  property  for  the  taxes  of  a 
third  person,  and  the  plaintiff  set  up  that  a  portion  of  the  taxes  were  ille- 
gal :  Held,  that  the  legality  of  the  taxes  was  not  a  material  question  in 
the  case,  as,  if  the  property  belonged  to  the  plaintiff,  it  mattered  not 
whether  the  tax  was  legally  or  illegally  assessed. 

3.  New  trial — conflict  of  evidence.  Where  the  evidence  in  a  cause  as 
to  a  point  in  issue,  is  conflicting  and  irreconcilable,  and  the  case  has  been 
fairly  submitted  to  the  jury,  this  court  will  regard  the  verdict  as  settling 
the  controverted  facts.  It  is  the  province  of  the  jury  to  wTeigh  such  evi- 
dence. 

,Writ  of  Error  to  the  Circuit  Court  of  Kendall  county; 
the  Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Mr.  J.  D.  Dunning,  pro  se. 

Messrs.  Wheaton,  Smith  &  McDole,  for  the  defendant 
in  error. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  brought  by  plaintiff  in  error 
to  recover  damages  of  defendant  in  error  for  seizing  and  dis- 
posing of  certain  articles  of  personal  property  alleged  to  be- 
long to  him. 

Defendant  in  error  justifies  the  taking  on  the  ground  that 
he  was  the  collector  of  taxes  for  the  town  of  Aurora;  that 
taxes  to  the  amount  of  $27.53  had  been  levied  on  the  prop- 
erty of  one  Reifsnider  for  the  year  1867,  and  the  same  re- 
maining due  and  unpaid,  on  the  15th  day  of  February,  1868, 
he  levied  on  the  property  in  controversy  as  the  property  of 
Reifsnider,  and  sold  the  same  to  make  the  amount  of  taxes 
and  costs. 

Plaintiff  in  error  insists  that  $3.10  of  the  taxes  claimed  to 
be  due  from  Reifsnider  were  illegal,  having  been  levied  to  pay 
certain  bonds  which  he  alleges  had  been  irregularly  voted  by 
the  town  of  Aurora  in  aid  of  the  Chicago,  Burlington  and 
Quincy  Railroad  Company. 

It  is  urged  by  plaintiff  in  error  that  the  court  should  declare 
the  donation  to  the  railroad  company  illegal,  and  consequently 
the  tax  levied  to  pay  the  same  void. 

It  is  not  perceived  how  that  becomes  a  material  question  in 
this  case.  If  the  property  in  controversy  was  the  property 
of  plaintiff  in  error,  he  was  entitled  to  it,  whether  the  tax  the 
collector  was  seeking  to  enforce  was  legally  or  illegally  as- 
sessed.    The  tax  was  not  assessed  against  him  or  his  property. 

In  order  for  plaintiff  in  error  to  maintain  the  action  of  tres- 
pass, he  must  have  been  the  owner  of  the  property,  or  in  pos- 
session, at  the  date  it  is  alleged  to  have  been  seized  and  sold 
by  the  collector.  The  mere  fact  that  he  may  have  had  a 
landlord's  lien  upon  the  property  would  not  enable  him  to 
maintain  the  action. 

There  is  no  question  that  the  property  originally  belonged  to 
Reifsnider.  It  can  hardly  be  claimed  that  plaintiff  in  error  was 
the  real  owner,  by  purchase  or  otherwise.     He  only  claims  to 
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have  previously  levied  a  landlord's  warrant  upon  it  for  rent 
then  due  for  premises  occupied  by  Reifsnider.  No  sale  had 
been  effected  under  the  distress  proceedings  so  as  to  pass  the 
title  of  Reifsnider  in  the  property  to  him.  Hence  it  can  not 
be  said  that  he  was  the  owner  at  the  date  of  the  alleged  tres- 
passes. 

Upon  the  question  whether  plaintiff  in  error  had  the  pos- 
session of  the  property  under  the  distress  warrant  or  other- 
wise at  the  time  it  was  seized  by  the  collector,  or  whether  in 
fact  he  ever  had  any  possession,  the  evidence  is  conflicting, 
and  we  may  say  irreconcilable.  It  was  eminently  a  proper 
case  for  the  consideration  of  the  jury.  We  have  repeatedly 
said  that,  where  the  evidence  is  conflicting  and  the  case  has 
been  fairly  submitted,  we  must  regard  the  verdict  as  settling 
the  controverted  facts. 

There  is  evidence  from  which  the  jury  could  find  that  plain- 
tiff in  error  was  not  the  owner  of  the  property,  and  that  he 
never  had  the  possession.  It  was  the  province  of  the  jury  to 
determine  what  weight  should  be  given  to  this  evidence. 

The  testimony  is  so  conflicting  that  we  do  not  feel  author- 
ized to  disturb  the  verdict  finding  the  issues  for  defendant  in 
error,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Henry  C.  Freeman- 


Frances  Freeman. 


1.  Foreclosure — order  for  possession.  After  the  confirmation  of  the 
master's  report  of  sale  and  of  the  execution  of  a  deed  to  the  purchaser  of 
mortgaged  premises  under  a  decree  of  foreclosure,  the  court,  upon  proof 
of  notice  to  the  defendant  in  possession,  of  the  application,  granted  an 
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order  upon  the  defendant  for  the  surrender  of  the  possession  to  the  pur- 
chaser, which  was  duly  served.  The  original  decree  contained  no  direc- 
tion that  the  mortgagor  surrender  possession  in  case  of  a  sale :  Held,  on 
appeal  from  the  order,  that  there  was  no  error  in  making  it. 

2.  Appeal — what  will  be  considered  on  appeal  from  a  poyi^ticular  order. 
Where  the  defendant  in  a  proceeding  to  foreclose  a  mortgage  appealed 
from  an  order  of  the  court  requiring  him  to  surrender  possession  of  the 
premises  and  denying  his  motion  to  set  aside  the  sale  and  deed,  it  was 
held,  that  the  appeal  did  not  bring  before  the  court  the  original  record,  and 
therefore  no  error  could  be  assigned  upon  it. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Messrs.  Bushnell  &  Bull,  for  the  appellant. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  to  foreclose  a  mortgage,  filed  by  appellee 
against  appellant,  in  the  LaSalle  circuit  court.  Service  was 
by  publication.  The  decree  was  rendered  by  default  at  the 
June  term,  1867.  July  28,  1868,  the  premises  were  sold 
under  the  decree,  one  Applegate  being  the  purchaser,  for  the 
sum  of  $2760.  October  1,  1870,  the  master  executed  a  deed 
to  the  purchaser,  and  his  report  was  confirmed.  At  the  June 
term,  1872,  the  purchaser,  upon  notice  to  appellant,  made  ap- 
plication to  the  court  for  an  order  upon  appellant  to  surrender 
possession  of  the  premises  to  the  purchaser.  Appellant  ap- 
peared and  resisted  the  application,  and  made  a  motion  to  set 
aside  the  sale.  It  appearing  that  appellant  was  in  possession 
of  the  premises,  the  court  granted  the  motion  for  an  order 
upon  him  to  surrender  possession,  and  denied  his  motion  to 
set  aside  the  sale.  The  order  to  surrender  possession  was 
duly  served  upon  appellant,  and,  upon  proof  being  made  of 
the  service  of  the  order,  and  appellant's  refusal  to  comply,  the 
latter  took  an  appeal  from  the  order. 

The  original  decree  contained  no  direction  that  the  mortga- 
gor surrender  possession  of  the  premises  to  the  purchaser  in 
case  of  a  sale  under  it. 
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We  perceive  no  error  in  making  the  order  to  surrender  pos- 
session. Aldrich  v.  Sharp,  3  Scam.  261.  Nor  was  there  error 
in  refusing  to  set  aside  the  sale.  No  sufficient  reason  was 
shown. 

The  other  questions  urged  arise  upon  the  proceedings,  and 
in  rendering  the  original  decree.  The  appeal  from  the  order 
to  surrender  possession  does  not  bring  before  us  the  original 
record,  and  no  error  can  be  assigned  upon  it. 

The  orders  of  the  court  subsequent  to  the  decree  from 
which  the  appeal  was  taken  will,  therefore,  be  affirmed. 

Decree  affirmed. 


John  Willaed 
v. 

The  Trustees  of  the  Methodist  Episcopal  Chuech 
of  Rockville  Centre. 

1.  Execution  of  instrument  sued  on — evidence  where  execution  is  not 
put  in  issue.  Where  suit  was  brought  upon  a  subscription  paper  to  which 
the  defendant's  name  appeared,  and  the  execution  of  the  same  was  not  put 
in  issue  by  a  sworn  plea :  Held,  no  error  to  refuse  to  allow  the  subscriber 
to  testify  that  he  did  not  sign  the  paper. 

2.  Subscription — to  corporation  before  its  organization  in  fact.  Where 
a  party  made  a  subscription  to  a  church  before  its  organization  in  fact,  it 
was  held  that  it  inured  to  the  benefit  of  the  corporation  thereafter  created. 

3.  Corporation— -proof  of  corporate  existence.  Where  the  plaintiff, 
suing  as  an  incorporated  church,  proved  that  the  trustees  made  contracts 
as  a  corporate  body,  superintended  the  erection  of  a  church  building,  and 
generally  performed  the  duties  pertaining  to  their  position,  and  intro- 
duced in  evidence  the  formal  certificate  afterwards  signed  by  the  trustees, 
which  referred  to  the  original  organization :  Held,  that  this  organization 
and  user  under  it  proved  the  existence  of  the  corporation  de  facto,  which 
was  sufficient  to  enable  it  to  maintain  the  suit,  notwithstanding  a  plea  of 
nul  tiel  corporation  was  interposed. 
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Appeal  from  the  Circuit  Court  of  Kankakee  county ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  C.  A.  Lake,  for  the  appellant. 

Mr.  W.  H.  Richardson,  and  Mr.  H.  L.  Richardson,  for 

the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

This  suit  was  brought  upon  an  instrument  in  writing,  pur- 
porting to  be  a  subscription  paper,  with  the  name  of  appel- 
lant thereon  as  a  subscriber. 

The  execution  of  the  instrument  was  not  put  in  issue  by 
sworn  plea,  and  it  was  therefore  not  error  to  refuse  to  allow 
the  subscriber  to  testify  that  he  did  not  sign  the  paper. 

The  other  point  made  for  reversal  is,  that  there  was  not  an 
organization  of  the  corporation  in  strict  conformity  to  the 
statute,  at  the  time  the  subscription  was  made,  nor  at  the  time 
the  suit  was  commenced. 

There  was  an  organization  in  fact,  and  though  the  subscrip- 
tion was  made  prior  thereto,  it  inured  to  the  benefit  of  the 
corporation  thereafter  created.  In  this  case  there  was  a  cor- 
porate body  de  facto.  The  trustees  made  contracts,  superin- 
tended the  erection  of  a  church,  and  generally  performed  the 
duties  pertaining  to  their  position.  The  formal  certificate 
afterwards  signed  by  the  trustees  referred  to  the  original  or- 
ganization, and,  with  other  proof,  established  the  fact. 

This  organization  and  user  under  it  proved  the  existence  of 
the  corporation  for  the  purposes  of  this  suit,  notwithstanding 
the  plea  of  nul  tiel  corporation.  Cross  v.  Pinckneyville  Co.  17 
111.  54  ;  Griswold  v.  Trustees  of  Peoria  University ,  26  111.  41 ; 
Mitchell  v.  Deeds,  49  111.  417;  Baker  v.  Admr.  of  Backus,  32 
111.  79. 

There  is  no  merit  in  the  defense,  and  the  judgment  is  af- 
firmed. 

Judgment  affirmed. 


1872.]  Heinrich  et  al.  v.  Simpson.  57 

Statement  of  the  case. 


Charles  S.  Heinrich  et  ah 
v. 

BlJRADELLA    G.    SlMPSON. 

Acknowledgment  of  deed — sufficiency  of  certificate  to  release  wife's 
dower.  In  order  to  make  a  deed  of  the  husband's  real  estate,  executed  by 
him  and  his  wife,  operative  as  a  valid  release  of  the  wife's  dower,  it  is 
necessary  that  the  certificate  of  her  acknowledgment  should  show  that  she 
was  personally  known  by  the  officer  taking  the  same  to  be  the  person 
named  as  grantor  in  the  deed. 

Appeal  from  the  Circuit  Court  of  Marshall  county. 

This  was  a  petition  by  the  appellee  for  dower  in  a  tract  of 
land  which  formerly  belonged  to  her  husband,  James  S.  Simp- 
son. It  appears,  from  an  agreed  statement  of  facts,  that  James 
S.  Simpson  and  Buradella  G.,  his  wife,  on  the  15th  day  of 
September,  1858,  executed  a  warranty  deed  for  the  premises 
in  which  the  dower  was  sought,  to  one  Aaron  Barlow.  The 
following  is  a  copy  of  the  certificate  of  the  acknowledgment 
of  the  same  : 

" State  of  Illinois,] 

V  ss. 

Putnam  County.        J 

I,  Joseph  D.  McCarty,  notary  public  in  and  for  said 
county,  in  State  aforesaid,  do  hereby  certify  that  James  S. 
Simpson,  who  is  personally  known  to  me  as  the  real  person 
whose  name  is  subscribed  to  the  above  deed,  appeared  before 
me  this  day  in  person,  and  acknowledged  that  he  executed 
and  delivered  the  said  deed,  as  his  free  and  voluntary  act,  for 
the  uses  and  purposes  therein  set  forth. 

And  the  said  Buradella  Simpson,  wife  of  the  said  James 
Simpson,  having  been  by  me  examined  separate  and  apart  and 
out  of  the  hearing  of  her  said  husband,  and  the  contents  and 
meaning  of  said  deed  having  been  by  me  made  known  and 
fully  explained  to  her,  acknowledged  that  she  had  freely  and 
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voluntarily  executed  the  same,  and  relinquished  her  dower  to 
the  lands  and  tenements  therein  mentioned,  without  compul- 
sion of  her  said  husband,  and  that  she  does  not  wish  to  retract 
the  same. 

Given  under  my  hand  and  seal  this  15th  day  of  September, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty- 
eight. 

J.  D.  McCarty, 

[l.  s.]  Notary  Public." 

The  court  below  held  that  the  wife  did  not  release  her 
dower  by  such  deed  and  the  acknowledgment  thereof,  and  that 
she  was  entitled  to  dower.  The  only  question  submitted  by 
the  agreed  case  was  the  sufficiency  of  this  deed  and  acknowl- 
edgment to  relinquish  the  wife's  dower. 

Messrs.  Burns  &  Barnes,  for  the  appellants. 

Messrs.  Bangs  &  Shaw,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  only  question  arising  on  this  record  is,  whether,  in 
order  to  make  a  deed  of  the  husband's  real  estate,  executed 
by  himself  and  his  wife,  operative  as  a  valid  release  of  her 
dower  in  the  land,  it  is  necessary  that  it  should  appear  by  the 
certificate  of  the  wife's  acknowledgment  that  she  was  known 
by  the  officer  taking  the  same  to  be  the  person  named  as 
grantor  in  the  deed. 

This  question  has  several  times  been  decided  by  this  court 
in  the  affirmative.  Gove  v.  Gather,  23  111.  634;  Tully  v.  Davis, 
30  ib.  103;  Lindley  v.  Smith,  46  ib.  524. 

We  adhere  to  those  decisions. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 
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The  People  ex  rel.  C.  J.  Metzner 

v. 

A.  M.  Edwards. 

Mandamus — whether  the  proper  remedy.  This  court  will  not  take  juris- 
diction to  enforce,  by  mandamus,  obedience  to  a  writ  of  habeas  corpus 
issued  by  a  lower  court. 

This  was  an  application  to  this  court  for  a  writ  of  mandamus, 
the  object  of  which  is  set  forth  in  the  opinion  of  the  court. 

Mr.  Charles  J.  Metzner,  State's  Attorney,  for  the  relator. 

Per  Curiam  :  It  appears,  from  the  petition  filed  in  this 
case,  that  the  court  of  common  pleas  of  the  city  of  Aurora 
issued  a  writ  of  habeas  corpus,  directed  to  the  warden  of  the 
penitentiary,  requiring  him  to  produce  the  body  of  a  prisoner, 
that  he  might  be  tried  on  a  criminal  charge  in  that  court. 

It  further  appears  that  the  warden  refused  to  obey  the  writ, 
alleging  that  he  had  no  power  to  produce  the  prisoner,  as  re- 
quired by  the  writ;  and  this  is  an  application  for  a  writ  of 
mandamus  to  compel  the  warden  to  produce  the  prisoner  in 
the  court  of  common  pleas,  as  required  by  the  writ  of  habeas 
corpus. 

If  the  court  of  common  pleas,  from  its  organization,  has 
jurisdiction  to  issue  such  a  writ,  it  must  be  clothed  with 
ample  power  to  enforce  obedience  to  the  writ,  and  hence 
there  would  be  an  ample  remedy  at  law,  without  a  resort  to 
this  proceeding;  and,  therefore,  we  could  not  assume  juris- 
diction to  grant  the  relief  prayed  in  the  petition.  If  that 
court,  on  the  contrary,  had  no  power  to  issue  the  writ  of 
habeas  corpus,  then  we  could  not  afford  the  relief. 

So  that,  in  any  event,  we  fail  to  see  how  we  can  take  juris- 
diction of  the  case.  Whether  or  not  the  court  of  common 
pleas  has  jurisdiction  to  issue  such  a  writ,  we  shall  not  now 
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inquire,  as  the  question  is  not  properly  before  the  court  for 
decision. 

For  these  reasons,  the  alternative  writ  of  mandamus  is  de- 
nied. 

Mandamus  denied. 


Patrick  Ei/onsr 

V. 

Board  of  Supervisors  of  Wltcktebago  County. 

Fees — special  acts  relating  to,  repealed  by  constitution  of  1870.  The  con- 
stitution of  1870  has  abrogated  all  special  statutes  in  relation  to  the  fees 
of  officers  in  force  at  the  time  of  its  adoption,  and  for  services  thereafter, 
the  fees  and  compensation  of  officers  are  governed  by  the  general  law  on 
that  subject. 

Appeal  from  the  Circuit  Court  of  Winnebago  county ;  the 
Hon.  William  Brown,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  the  appellant,  to  re- 
cover fees  and  compensation  for  services  performed  by  him 
and  his  deputies  as  sheriff  of  Winnebago  county. 

Mr.  James  M.  Wight,  for  the  appellant. 

Messrs.  Crawford  &  Marshall,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellant,  in 
the  Winnebago  circuit  court,  against  appellee,  for  the  recovery 
of  fees  and  compensation  for  services  rendered  the  county. 
No  question  is  made  as  to  whether  the  services  were  rendered, 
but  the  whole  case  turns  upon  the  question  whether,  by  the 
adoption   of  the   constitution  of  1870,  the  act  of  1865,  Sess. 
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Laws,  69,  allowing  a  higher  rate  of  fees  to  certain  officers  in 
a  number  of  counties  named  in  the  act,  than  was  allowed  by 
the  general  fee  bill  law  of  the  State,  and  the  act  of  1867, 
Sess.  Laws,  112,  which  continued  the  act  of  1865  in  force, 
were  repealed. 

In  the  case  of  Chance  v.  Marion  County,  64  111.  66,  we  had 
occasion  to  fully  examine  this  question,  and  we  there  held  the 
constitution  abrogated  that  law,  and  officers  in  counties  therein 
named  could  only  claim  fees  and  compensation  under  the  gen- 
eral law  fixing  fees  and  compensation.  After  deciding  the 
question  in  that  case,  we  deem  it  unnecessary  to  again  give 
the  reasons  which  induced  us  to  arrive  at  the  conclusion  then 
announced.     That  case  is  decisive  of  this. 

The  court  below  allowed  appellant  all  he  was  entitled  to 
recover  under  the  general  law,  and  did  right  in  rejecting  his 
claim  for  fees  under  the  special  law,  and  the  judgment  must 
be  affirmed. 

Judgment  affirmed. 


James  H.  Gaff 

v. 

Alfred  E.  Harding. 

Estoppel — to  deny  possession  of  goods  replevied.  Where  the  defendant, 
as  sheriff,  levied  upon  chattels  upon  which  the  plaintiff  held  a  chattel 
mortgage  which  gave  him  the  right  to  take  possession,  if  he  felt  insecure, 
or  an  execution  should  be  about  to  be  levied  on  the  same,  and  the  mortga- 
gor procured  the  plaintiff  to  execute  with  him  a  delivery  bond  upon  his 
promise  to  settle  the  execution  before  the  day  of  sale,  and  before  such  day 
the  plaintiff  called  upon  the  sheriff  and  informed  him  that  he  was  about 
to  replevy  the  property,  and  offered  to  deliver  it  if  he  so  insisted,  but  asked 
him  if  he  would  treat  it  as  in  his  possession,  for  the  purpose  of  the  suit, 
and  the  defendant  assented  to  this,  and  agreed  to  treat  the  property  as  in 
his  actual  possession,  and  thereupon  plaintiff  demanded  the  property: 
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Held,  in  replevin  by  the  plaintiff,  that  this  agreement  estopped  the  defend- 
ant from  denying  the  property  was  in  his  possession  when  the  demand  was 
made. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  Charles  J.  Beattie,  for  the  appellant. 

Mr.  Alfred  E.  Harding,  pro  se. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  in  the  Livingston  circuit 
court,  resulting  in  a  verdict  and  judgment  for  the  plaintiff. 

The  only  point  of  any  importance  raised  on  the  record  is, 
was  the  property  in  the  possession  of  the  sheriff  at  the  time 
the  writ  of  replevin  was  sued  out  ? 

The  plaintiff  Harding,  had  a  chattel  mortgage  on  the  prop- 
erty in  question  to  secure  a  bona  fide  debt.  This  mortgage 
contained  the  usual  clause,  if  mortgagee  felt  insecure,  or  an 
execution  was  about  to  be  levied  on  the  property,  Harding 
had  the  right  to  take  it  into  his  actual  possession. 

An  execution  issued  against  the  mortgagor,  and  was  levied 
on  a  portion  of  the  property.  The  defendant  in  the  execu- 
tion and  mortgagor,  one  Dodwell,  requested  Harding  to  go 
his  security  on  a  delivery  bond.  Harding  went  with  Dodwell 
to  appellant,  the  sheriff,  and  told  the  sheriff  he  had  a  mort- 
gage on  the  property,  and  would  replevy  it,  unless  Dodwell 
paid  up  the  execution — if  he  did  not  settle  it-before  the  prop- 
erty was  to  be  delivered  on  the  bond,  that  he  (Harding)  would 
replevy  it.  With  these  considerations  Harding  executed  the 
bond. 

Dodwell  did  not  settle  the  execution,  and  as  the  property 
had  to  be  delivered  to  the  sheriff  on  the  conditions  of  the  de- 
livery bond,  Harding  called  on  the  sheriff  and  notified  him 
he  was  about  to  replevy  the  property,  and  wanted  to  release 
himself  from  the  bond;  that  if  the  sheriff  insisted  upon  it, 
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he  would  go  and  drive  the  property  up  through  the  mud,  and 
pass  it  over  into  the  actual  possession  of  the  sheriff;  that  if 
he  would  consider  the  property  delivered,  so  as  to  relieve  him 
from  the  bond,  and  would  consider  and  treat  the  property  as 
in  his  actual  possession,  for  the  purpose  of  a  replevin  suit,  and 
thus  testing  his  right  to  it,  he  could  replevy  it  at  once,  other- 
wise he  would  go  and  bring  the  property  in  and  place  it  in 
appellant's  actual  possession.  Appellant  assented  to  this,  and 
agreed  he  would  consider  the  property  as  in  his  actual  pos- 
session if  he  (Harding)  would  then  replevy  it.  Harding  then 
demanded  the  property  of  appellant,  and  he  refused  to  give 
it  up — hence,  this  suit. 

This  agreement,  we  think,  estops  appellant  from  denying 
the  property  was  in  his  possession  when  the  demand  was  made 
and  writ  of  replevin  sued  out. 

The  verdict  is   right,  on  the  evidence,  and  the  judgment 

must  be  affirmed. 

Judgment  affirmed. 


Madison  Y,  Johnson 
v. 

John  H.  Von  Kettler. 

1.  Change  of  venue — improper  change  waived  by  going  to  trial  without 
objection.  It  was  assigned  as  error  that  the  court  improperly  granted  a 
change  of  venue  in  a  civil  case  on  the  third  application  of  the  plaintiff, 
after  two  previous  applications  by  him  had  been  overruled,  but  it  was 
held,  that  the  defendant,  by  going  to  trial  in  the  court  to  which  the  cause 
was  sent,without  objection,  waived  the  irregularity  and  error,  if  there  was 
any. 

2.  Same— how  to  take  advantage  of  error  in  granting  change.  Where  a 
change  of  venue  is  improperly  granted,  the  proper  practice  for  the  party 
complaining  is,  to  move  to  remand  the  cause  to  the  county  from  which  it 
was  sent,  and  if  his  motion  is  overruled,  take  an  exception,  and  embody  the 
motion  and  ruling  of  the  court  in  a  bill  of  exceptions. 
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3.  Imprisonment— justifying  under  order  of  county  court.  Where  a  par- 
ty procures  the  commitment  of  another  to  the  common  jail,  under  an 
order  of  the  county  court,  if  the  court  has  jurisdiction  to  order  the  com- 
mitment, all  parties  acting  under  such  order,  however  irregular  it  may  be, 
may  justify  under  it,  when  sued  in  trespass,  but  if  there  is  a  want  of 
jurisdiction,  then  all  persons  who  assisted  in  procuring  the  illegal  arrest 
will  be  liable  in  trespass  for  the  damages  sustained  by  the  person  so  im- 
prisoned. 

4.  Power  of  county  court  to  imprison — refusal  of  administratrix  to 
pay  claim  allowed.  Where  the  county  court  ordered  an  administratrix  to 
pay  a  claim  allowed  against  the  estate  she  represented,  within  thirty  days, 
which  she  and  her  husband  refused  to  do,  he  having  the  assets  in  his 
hands,  it  was  held  that  the  court  had  no  power  or  jurisdiction  to  orderthe 
imprisonment  of  the  husband  for  non-compliance  with  its  previous 
order,  as  he  was  not  a  party  to  such  order.  And  it  makes  no  difference, 
in  this  respect,  that  he  was  present  when  the  order  was  made  against  his 
wife,  and  was  pecuniarily  liable  in  a  proper  proceeding  against  him. 

5.  Administrator — imprisonment  for 'neglect  to  pay  over  money  on  order 
of  court — demand.  Where  the  county  court  ordered  an  administratrix  to 
pay  a  certain  claim  which  had  been  allowed,  within  thirty  days,  and  a 
demand  of  payment  was  made  on  the  same  day:  Held,  that  the  adminis- 
tratrix could  not  be  in  default  until  the  expiration  of  the  thirty  days,  and 
that  any  demand  of  payment  before  that  time  was  an  absolute  nullity,  and 
could  not  form  the  basis  for  a  subsequent  order  of  commitment  for  a  re- 
fusal to  pay  over  the  money  due  the  creditor. 

6.  In  such  a  case,  in  order  to  give  the  county  court  jurisdiction  to  make 
an  order  of  commitment,  the  creditor  should  make  his  demand  after  the 
time  limited  in  the  order  of  payment,  and  even  then  the  court  could  not 
act  until  thirty  days  after  such  demand. 

7.  Trespass  to  person — relevancy  of  evidence.  On  the  trial  of  an  action 
of  trespass  for  the  illegal  arrest  of  the  plaintiff  under  a  void  order  of  the 
county  court,  for  refusal  to  pay  a  claim  allowed  against  an  estate,  the 
court  permitted  the  plaintiff  to  read  in  evidence  the  original  note  which 
had  been  merged  into  a  judgment  against  the  estate,  and  which  had  been 
claimed  to  be  a  forgery,  and  also  other  notes,  against  defendant's  objec- 
tion :  Held,  that  the  evidence  was  wholly  irrelevant  and  that  it  was  error 
to  admit  it. 

8.  Same— evidence  in  mitigation  of  exemplary  damages.  Where  the  plain- 
tiff sues  in  trespass  for  an  illegal  arrest,  the  facts  and  circumstances  which 
led  to  the  procuring  of  the  arrest,  showing  misconduct  and  fraud  on  the 
part  of  the  plaintiff,  are  admissible  in  evidence  on  the  part  of  the  defend- 
ant, not  in  bar  of  the  action,  but  as  proper  to  be  considered  by  the  jury 
in  mitigation  of  vindictive  or  exemplary  damages. 
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9.  Damages,  excessive — in  trespass  for  false  imprisonment.  Where  the 
plaintiff  was  arrested  and  imprisoned  under  an  order  of  the  county  court 
procured  by  the  defendant  in  the  utmost  good  faith  and  without  any  ma- 
licious motive,  in  endeavoring  to  enforce  the  payment  of  a  claim  in  de- 
fendant's favor  allowed  against  an  estate,  which  order  was  void  for  want 
of  jurisdiction  in  the  court  to  make  it,  and  the  proof  showed  that  the 
conduct  of  the  plaintiff  was  highly  improper  and  fraudulent,  and  pro- 
ceeded from  a  corrupt  motive  to  prevent  the  ultimate  payment  of  defend- 
ant's claim,  the  jury  assessed  the  plaintiff's  damages  at  $4000,  which  was 
reduced  by  a  remittitur  to  $2000 :  Held,  that  the  damages,  even  as  reduced, 
were  excessive. 

Appeal  from  the  Circuit  Court  of  Stephenson  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

Mr.  Louis  Shissler,  for  the  appellant. 

Mr.  J.  M.  Bailey,  and  Mr.  J.  I.  Neff,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  cause  was  before  the  court  at  a  former  term,  and  was 
reversed,  for  the  reasons  stated  in  the  opinion  in  Wilhelmina 
Von  Kettler  v.  Johnson  et  at.  57  111.  109. 

On  the  remandment  of  the  cause  the  defective  pleas  were 
amended  and  the  cause  was  tried  on  its  merits.  The  jury 
found  the  issues  for  appellee,  and  assessed  his  damages  at 
four  thousand  dollars,  of  which  amount  he  remitted  the  sum 
of  two  thousand  dollars,  and  the  court  overruled  a  motion  for 
a  new  trial,  and  entered  a  judgment  on  the  verdict  for  two 
thousand  dollars. 

One  error  assigned  is,  that  the  court  improperly  changed 
the  venue  of  the  cause  on  the  application  of  appellee,  after 
having  twice  overruled  previous  motions  for  the  same  pur- 
pose. If  there  was  error  in  awarding  a  change  of  venue  on 
the  third  application,  appellant  is  in  no  condition  to  avail 
of  it.  Having  gone  to  trial  in  the  county  to  which  the  cause 
was  sent,  without  objection,  he  will  be  deemed  to  have  waived 
any  irregularity  that  may  have  intervened  in  changing  the 
venue.  Hitt  v.  Allen,  13  111.  592. 
5— 66th  III. 
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The  proper  practice,  where  a  party  complains  of  irregular- 
ity in  changing  the  venue,  is,  to  move  to  remand  the  cause 
to  the  county  from  which  it  was  sent,  and  if  the  motion  does 
not  prevail,  to  take  exception,  and  embody  the  motion  and 
rulings  of  the  court  in  a  bill  of  exceptions.  This  the  appel- 
lant did  not  do,  and  there  is  nothing  before  the  court  on  that 
question  to  be  considered. 

Appellee,  together  with  his  wife,  who  was  the  admin- 
istratrix of  her  former  deceased  husband,  were  arrested  and 
imprisoned  in  the  common  jail  of  Jo  Daviess  county,  by  vir- 
tue of  process  issued  by  the  county  court,  for  contempt  in 
not  complying  with  an  order  which  had  been  previously  en- 
tered against  the  administratrix,  requiring  her  to  pay  to 
Julius  K.  Graves  the  amount  of  his  claim  against  the  estate 
of  her  intestate,  which  process  and  order  of  committal,  it  is 
alleged,  were  issued  without  authority  of  law  as  to  appellee, 
and  this  action  was  brought  by  him  to  recover  damages  for 
false  imprisonment. 

It  is  not  controverted  that  appellant  filed  the  affidavit 
and  procured  the  arrest  and  imprisonment  of  appellee,  and 
the  most  serious  question  in  the  case  is,  whether  he  can  justi- 
fy his  conduct  under  the  order  of  the  county  court. 

If  the  court  had  jurisdiction  to  commit  appellee,  although 
it  may  have  proceeded  irregularly,  .still  appellant  could 
justify  under  its  orders,  but  if  there  was  a  want  of  juris- 
diction, then  all  persons  who  assisted  in  procuring  the  ille- 
gal arrest  would  be  liable  in  trespass  for  ,such  damages  as 
appellee  sustained.  Let  us  see  whether  the  court  had  ju- 
risdiction. 

The  proceedings  were  evidently  instituted  under  the  pro- 
visions of  the  126th  section  of  the  Statute  of  Wills,  R.  S.  1845. 

The  proceedings  authorized  by  the  139th  section  of  that 
statute  have  no  application  to  the  facts  of  this  case.  By  the 
126th  section  it  is  provided  that  u  if  any  executor  or  admin- 
istrator shall  fail  or  refuse  to  pay  over  any  moneys  or  divi- 
dend to  any  person  entitled   thereto,  in  pursuance  to  the  order 
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of  the  court  of  probate,  lawfully  made,  within  thirty  days 
after  demand  for  such  money  or  dividend,  the  court  of  probate, 
on  application  made,  shall  attach  such  delinquent  executor 
or  administrator,  and  may  cause  him  to  be  imprisoned  until 
he  shall  comply  with  the  order  aforesaid,  or  until  such  de- 
linquent is  discharged  in  due  course  of  law." 

It  was  sought  to  imprison  appellee  for  the  reason  that 
he  was  the  husband  of  the  regularly  appointed  administra- 
trix, and  had  taken  upon  himself  the  burden  of  the  admin- 
istration by  virtue  of  his  marital  rights,  and  was,  in  a  quali- 
fied sense  at  least,  administrator  of  the  estate  of  George 
Karman  deceased. 

Assuming  that  the  position  taken  by  counsel  can  be  main- 
tained, and  that  appellee  received  the  assets  of  the  estate  in 
the  capacity  of  administrator,  still,  it  was  as  indispensable, 
before  he  could  be  put  in  default  for  non-payment  of  the 
claims  against  the  estate,  that  he  should  first  be  required  by 
an  order  " lawfully  made"  to  pay  such  claims,  as  though  he 
had  been  the  actual  administrator. 

There  was,  in  fact,  no  order  on  appellee  to  pay  the  claim 
of  the  creditor,  Graves.  The  only  cause  specified  in  the  stat- 
ute, in  this  regard,  for  which  he  could  be  imprisoned,  was 
for  the  non-compliance  with  an  order  of  court  after  the  pro- 
per demand  had  been  made  on  him  to  do  so.  It  is  difficult  to 
comprehend  on  what  principle  a  party  can  be  committed  for 
not  complying  with  an  order  of  court  when  none  has  been 
entered  against  him.  The  proposition  itself  is  absurd,  and 
need  not  be  elaborated.  It  is  not  sufficient  that  an  order  was 
entered  against  the  administratrix.  The  appellee  was  no  par- 
ty to  that  proceeding,  on  the  record  or  otherwise.  It  is  no 
answer  to  this  view  to  say  he  may  have  been  actually  present 
in  the  court  room.  No  proceedings  were  being  had  against 
him,  and  what  may  have  passed  orally  between  him  and  the 
judge  of  the  court,  and  not  entered  of  record,  is  wholly  im- 
material. 
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The  question  of  imprisoning  appellee  for  the  non-compli- 
ance of  the  administratrix  with  the  order  of  the  court,  is  a 
very  different  one  from  that  of  his  pecuniary  liability  for  such 
neglect.  The  failure  of  the  administratrix  to  comply  with 
the  order  of  the  court,  lawfully  made,  to  pay  claims  against 
the  estate  to  parties  entitled  thereto  is,  itself,  by  the  ex- 
press terms  of  the  statute,  deemed  and  taken,  in  law,  to  amount 
to  a  devastavit,  and  it  might  fix  the  liability  of  the  husband, 
and  at  all  events  it  is  quite  clear  that  equity  would  compel 
him  to  deliver  up  the  trust  funds  in  his  hands  for  the  benefit 
of  the  creditors,  or  perhaps  the  same  end  might  be  attained 
by  a  proceeding  against  him  in  the  county  court  under  the 
90th  section  of  the  Statute  of  Wills. 

There  is  also  another  fatal  defect  in  the  proceedings  of  the 
county  court  affecting  the  question  of  jurisdiction.  There  was 
no  sufficient  demand  on  the  administratrix,  or  appellee,  to  pay 
the  Graves  claim.  Indeed  there  was  no  demand  at  all.  In  the 
former  opinion  this  was  held  to  be  a  jurisdictional  fact.  It  is 
only  after  the  expiration  of  thirty  days  after  the  demand  that 
the  party  may  be  imprisoned.  The  right  to  imprison  at  all  is 
only  conferred  by  the  statute,  and  by  its  provisions  the  ex- 
piration of  thirty  days  from  the  demand  is  made  a  condition 
precedent  to  the  issuing  of  the  attachment. 

The  order  required  the  administratrix  to  pay  the  creditor 
his  claim  within  thirty  days,  and  she  had  all  that  time  within 
which  to  make  payment.  No  demand  could  rightfully  be 
made  until  after  the  expiration  of  that  period.  The  only 
pretense  that  any  demand  had  been  made  is,  that  immediately 
upon  the  court  announcing  its  judgment,  appellant  went  up 
to  appellee,  his  wife  standing  by  his  side,  and  told  him  the 
court  had  made  an  order  on  him  to  pay  the  judgment  to  Mr, 
Graves  in  thirty  days,  and  he  wanted  him  to  do  it.  What  is 
said  in  the  former  opinion  in  regard  to  making  the  demand 
after  the  entry  of  the  order  to  pay,  was  said  in  regard  to  a 
case  where  the  court  had  ordered  the  immediate  payment  of 
the  claim,  and  not  in  reference  to  the  case  where  a  day  in  the 
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future  had  been  fixed  for  payment.  It  would  have  been  com- 
petent for  the  court  to  have  made  an  order  for  the  payment 
of  the  Graves  claim  to  be  made  at  once,  if  it  appeared  the 
administratrix  had  funds  in  her  hands  with  which  to  do  it, 
but  for  satisfactory  reasons  the  court  extended  the  time  of 
payment  for  thirty  days,  and  the  creditor  was  in  no  condition 
to  take  steps  to  enforce  payment  until  after  the  expiration  of 
that  period.  Any  thing  that  he  may  have  done  previous  to 
that  time  was  a  nullity,  and  will  be  regarded  as  not  having 
been  done  at  all. 

The  error  is  well  assigned  that  the  court  admitted  improper 
evidence  on  behalf  of  appellee. 

It  permitted  appellee  to  read  to  the  jury,  as  evidence,  the 
original  note  on  which  the  Graves  judgment  was  rendered 
against  him  and  the  administratrix.  That  suit  was  defended 
iu  the  circuit  court  on  the  ground  that  the  note  was  a  forgery. 
This  evidence  may  have  led  the  jury  to  believe  the  question 
of  the  validity  of  the  note  was  in  some  way  involved  in  this 
controversy.  It  was  merged  in  the  judgment,  and  was  not 
evidence  for  any  purpose,  and  its  introduction  would  tend  to 
create  an  immaterial  issue  that  may  have  prejudiced  appel- 
lant. 

The  other  notes  were  improperly  admitted  in  evidence. 
They  did  not  prove  any  issue  involved,  and  must  have  intro- 
duced confusion  into  the  case. 

It  is  also  assigned  for  error  that  the  damages  found  by  the 
jury,  even  after  remittitur  was  entered,  were  excessive.  After 
a  most  careful  consideration  of  the  entire  evidence,  we  are  of 
opinion  the  objection  is  well  taken. 

The  claim  which  the  administratrix  was  ordered  to  pay 
was  contested  in  the  circuit  court,  and  subsequently  allowed 
in  the  county  court,  and  no  appeal  taken,  so  there  was  an  end 
of  litigation  in  regard  to  it.  It  was  the  plain  legal  duty  of 
the  administratrix  to  pay  it,  and  there  were  abundant  assets 
belonging  to  the  estate  for  that  purpose,  if  the  same  had  not 
been  wrongfully  appropriated  by  appellee  to  his  own  use.   By 
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means  of  fictitious  claims,  and  a  most  singular  and  irregular 
settlement  had  in  the  county  court,  he  sought  to  make  it 
appear  that  the  assets  of  the  estate  had  been  previously  ex- 
hausted in  the  payment  of  debts  under  the  direction  of  the 
court. 

The  evidence  shows  that  he  had  bought  a  piano  and  other 
property  for  his  private  use,  and  had  the  amounts  paid  there- 
for allowed  as  claims  against  the  estate  in  favor  of  the  parties 
from  whom  the  purchases  had  been  made,  without  their 
knowledge.  He  testifies  himself  that  he  never  knew  Karman 
in  his  lifetime,  and  never  had  any  dealings  with  him,  and  yet 
he  presented  a  claim  against  the  estate  for  over  eight  thou- 
sand dollars,  and  had  it  allowed  in  a  settlement  as  having 
been  paid  to  him  by  the  administratrix.  Thus  he  obtained 
possession  of  the  entire  assets  of  the  estate.  Such  conduct  can 
only  be  attributed  to  a  corrupt  contrivance  on  his  part  to 
prevent  the  ultimate  payment  of  the  Graves  debt. 

The  parol  evidence  shows,  although  the  court  did  not  find 
that  fact  as  it  ought  to  have  done,  there  were  funds  belonging 
to  the  estate  sufficient  to  pay  the  creditor's  claim.  When  the 
administratrix  was  ordered  to  pay  it,  he  ought  to  have  re- 
turned to  her  a  sufficient  amount  with  which  to  discharge  the 
debt  if  she  chose  to  do  so.  It  was  the  money  of  the  estate, 
and  not  his.  When  she  was  attached  for  non-compliance 
with  the  order  of  the  court  he  still  withheld  the  funds,  and 
suffered  her  to  be  committed  to  what  the  evidence  shows  was 
a  loathsome  and  offensive  jail,  expressing^  defiant  purpose 
that  the  claim  should  never  be  paid.  He  had  all  her  money, 
and  she  was  helpless  in  his  hands,  and  could  not  avoid  going  to 
jail  if  she  would.  The  conduct  of  appellee  can  not  be  recon- 
ciled with  fair  dealing,  and  while  it  constitutes  no  defense  to 
the  action,  it  is  proper  evidence  to  be  considered  in  mitigation 
of  vindictive  or  exemplary  damages.  The  evidence  discloses 
that  appellant  acted  in  the  utmost  good  faith,  and  with  no 
malicious  purpose  whatever. 
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The  very  fact  that  the  jury  assessed  appellee's  damages  at 
the  sum  of  four  thousand  dollars  shows  that  they  must  have 
been  actuated  by  passion  and  prejudice,  and  the  verdict  was 
not  the  result  of  that  clear  and  unbiased  judgment  which 
ought  to  characterize  all  judicial  proceedings. 

Upon  another  trial  the  court  will  cause  the  instructions  to 
conform  to  the  views  expressed  in  this  and  the  former 
opinions. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Richard  Edwards 
v. 

H.  Hartt  et  ah 

Contract — exchange  of  articles — demand,  when  necessary.  Where  the 
plaintiff  exchanged  a  printing  press  with  the  defendant  for  a  smaller  one, 
and  a  safe  valued  at  $300,  and  there  was  no  time  specified  for  the  delivery 
of  the  safe,  and  the  plaintiff  was  to  take  it  at  defendant's  place  of  busi- 
ness where  it  was  kept,  it  was  held,  that  the  plaintiff  could  not  recover  the 
amount  payable  in  such  safe,  without  specifically  demanding  it  of  the  de- 
fendant. Until  demand,  the  defendant  could  not  be  in  default  for  not  tender- 
ing it. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  William  A.  Porter,  Judge,  presiding. 

Mr.  Francis  A.  Riddle,  for  the  appellant 
Messrs.  King,  Scott  &  Payson,  for  the  appellees. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  indebitatus  assumpsit,  brought  by  Hartt  &  Co. 
against  Edwards,  for  goods  sold  and  delivered,  work,  labor, 
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etc.  Pleas,  the  general  issue  and  set-off.  Jury  waived  by 
agreement  and  cause  tried  by  the  court.  Finding  for  plain- 
tiffs with  damages  $599.15.  The  bill  of  exceptions  purports 
to  contain  all  the  evidence.  No  exception  was  taken  to  the 
admission  or  exclusion  of  evidence,  therefore  no  question  can 
be  raised  on  such  grounds.  The  only  question  properly  before 
us  is,  whether  the  finding  is  supported  by  the  evidence. 

The  record  shows  a  clear  weight  and  preponderance  of  the 
evidence  as  to  all  items  of  plaintiff's  demand  except  one, 
which  is  alone  worthy  of  special  consideration.  The  parties 
made  an  exchange  of  printing  presses.  The  trade  was  con- 
ducted for  plaintiffs  solely  by  Hartt,  who  is  really  the  only 
witness  on  their  behalf  upon  this  point.  Edwards  wanted  to 
print  an  eight-page  paper.  Hartt  says,  "  I  told  him  I  had  just 
the  press.  He  (Edwards)  wanted  to  know  what  I  would  want? 
I  told  him  |250.  Edwards  replied,  'I  will  give  you  a  $300 
safe.'"  Witness  said,  "All  right."  Witness  stated  that  de- 
fendant had  not  furnished  him  any  $300  safe  or  f  250  in  cash, 
and  he  had  charged  it  up  to  him. 

Plaintiffs'  counsel  then  asked:  "Did  he  agree  to  pay  $250 
in  cash,  or  $300  in  a  safe?"  Ans.  "$300  in  a  safe."  Ques. 
"Agreed  to  pay  a  safe  worth  $300?"  Ans.  "Yes."  Witness 
proceeded  to  state  that  defendant  had  not  furnished  the  safe 
or  paid  the  $250,  when  his  counsel  pressed  him  with  this 
question:  "And  that  was  the  price  he  agreed  to  pay,  either 
$250  in  cash  or  $300  in  a  safe?"  Ans:  "  That  was  the  bar- 
gain I  made  with  him.  I  told  him  $250  in  cash  or  a  safe." 
This  last  answer  was  drawn  out  of  the  witness  by  a  leading 
question,  much  in  the  nature  of  a  cross-examination,  by  his 
own  counsel,  and  is  not  consistent  with  his  previous  state- 
ment of  the  contract.  Some  attempts  were  made  to  corrob- 
orate this  witness  in  his  last  answer,  but  were  unsuccessful, 
and  the  defendant's  testimony  corresponds  with  that  first  given 
by  Hartt,  that  he  agreed  to  give  plaintiffs  a  safe  worth  $300, 
as  the  difference,  in  place  of  $250  cash. 
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It  appears,  from  the  uncontradicted  testimony  of  the  de- 
fendant, that,  at  the  time  of  making  the  contract,  he  had  a 
safe  then  at  his  place  of  business,  where  the  contract  was 
made,  and  to  which  it  related ;  that  plaintiffs  agreed  to  put 
up  the  press  which  they  were  exchanging  for  an  Arnold  press, 
and,  for  the  difference,  they  were  to  have  this  safe,  which  they 
were  to  take  away  when  they  put  up  the  press;  that  the  safe 
was  kept  in  readiness  for  them,  but  they  had  never  asked  for 
it.  Nor  is  it  pretended  that  any  demand  of  the  safe  was  made 
on  behalf  of  plaintiffs  before  suit  brought. 

As  no  time  was  specified  for  the  delivery  of  the  safe,  and 
the  plaintiffs  were  to  take  it,  a  cumbrous  article,  at  defend- 
ant's place  of  business,  where  it  was  kept  ready  for  them,  we 
are  aware  of  no  principle  of  law  which  would  allow  them  to 
recover  the  amount  payable  in  this  specific  article,  without 
first  specifically  demanding  it  of  the  defendant.  The  plain- 
tiffs were  to  be  the  actors  by  going  to  take  the  article  away 
or  demanding  it;  and,  until  demand,  the  defendant  could  not 
be  in  default  for  not  tendering  it  to  them.  2  Parsons  on 
Cont.  649,  and  cases  cited  in  note  (a). 

The  court  below  allowed  plaintiffs  the  item  of  $250  as  the 
difference  between  presses  exchanged,  without  the  requisite 
proof  to  support  it. 

For  this  error  the  j  udgment  must  be  reversed  and  the  cause 

remanded. 

Judgment 


Frederick  Richards  et  al. 

v. 

Mahlon  C.  Donagho,  Supervisor,  etc. 

Constitution  of  1870 — when  separate  articles  of,  took  effect — municipal 
subscriptions.  The  separate  articles  of  the  constitution  of  1870,  which 
were  submitted  to  a  vote  separately  from  the  main  instrument,  and  adopted, 
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became  a  part  of  the  organic  law  from  and  after  the  second  day  of  July, 
1870.  Therefore,  no  corporate  subscription  could  be  made  in  aid  of  a  rail- 
way  corporation  in  pursuance  of  a  vote  had  after  that  date,  although  an 
election  had  been  called  prior  to  such  date,  for  such  purpose. 

Appeal  from  the  County  Court  of  La  Salle  county ;  the 
Hon.  Charles  H.  Gilman,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  September  21, 1871,  by  the 
appellants,  tax-payers  and  residents  of  the  township  of  Bruce, 
in  La  Salle  county,  to  restrain  the  appellee  from  making  a 
subscription  of  $15,000  to  the  capital  stock  of  the  Fairbury, 
Pontiac  and  Northwestern  Railroad  Company,  and  from  execu- 
ting and  delivering  to  the  company  the  bonds  of  the  town- 
ship. 

It  appeared  that  an  election  was  called  July  12,  1870,  and 
held  August  2,  1870,  which  resulted  in  favor  of  the  proposed 
subscription. 

Messrs.  Mayo  &  Widmer,  for  the  appellants. 

Messrs.  Dickey,  Boyle  &  Richolson,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  only  question  presented  by  this  record  was,  after  ma- 
ture deliberation,  settled  by  the  opinion  in  Schall  et  al.  v.  Bow- 
man, 62  111.  321. 

Notwithstanding  the  able  and  plausible  argument  made  in 
this  case,  the  majority  of  the  court  adhere  to  the  opinion  in 
the  case  referred  to  above. 

The  decree  is  therefore  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Michael  L.  Sullivan 

v. 

The  State  of  Illinois. 

1.  Bounty  to  volunteers—  taxation  to  refund  private  subscriptions  for. 
Under  the  act  of  February  2,  1865,  authorizing  the  levy  of  a  tax  to  pay 
bounties  to  volunteers,  etc.,  an  implied  power  was  given  to  levy  and  col- 
lect a  tax  to  refund  money  advanced  by  individuals,  after  the  passage  of 
the  act,  on  the  faith  of  the  expected  tax. 

2.  Evidence — certificates,  etc.,  filed  in  town  clerk's  office  not  required  by 
law,  not  admissible.  On  application  for  judgment  for  delinquent  taxes, 
levied  for  the  purpose  of  reimbursing  moneys  advanced  to  procure  volun- 
teers into  the  military  service  of  the  United  States,  the  certificate  of  the 
provost  marshal  and  the  report  of  a  committee  on  the  subject,  filed  in  the 
town  clerk's  office,  were  offered  in  evidence,  and  rejected  by  the  court: 
Held,  that,  as  there  was  no  law  authorizing  the  filing  of  such  papers,  they 
were  properly  rejected,  they  not  being  the  best  evidence  of  the  facts. 

3.  Taxation — assessor  not  properly  sworn.  The  fact  that  an  assessor 
was  not  sworn  by  a  proper  officer,  will  afford  no  ground  for  refusing  judg- 
ment for  the  collection  of  the  delinquent  taxes. 

4.  Officer,  de  facto — acts  of,  good  when  questioned  collaterally.  The 
acts  of  officers  de  facto  are  as  valid  and  effectual,  where  they  concern  the 
public  or  the  rights  of  third  persons,  as  though  they  were  officers  de  jure. 
Their  title  to  the  office  can  not  be  inquired  into  collaterally. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Chaeles  K.  Stark,  Judge,  presiding. 

Mr.  A.  E.  Harding,  and  Messrs.  Fosdick  &  Wallace, 
for  the  appellant. 

Mr.  Charles  J.  Beattie,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  application  for  judgment  against  certain  lands 
for  taxes. 

The  tax  in  question  was  levied  under  the  act  of  February 
2,  1865,  authorizing  the  levy  of  a  tax  "to  pay  bounties  to 
volunteers,  substitutes  and  drafted  men,  who  may  hereafter 
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enlist  or  be  drafted  into  the  army  of  the  United  States."  The 
tax  was  levied  for  the  purpose  of  refunding  private  subscrip- 
tions raised  to  pay  bounties  to  volunteers. 

It  was  held  in  this  same  case  (State  of  Illinois  v.  Sullivan, 
43  111.  412)  that,  by  this  law,  an  implied  power  was  given  to 
levy  and  collect  a  tax  to  refund  money  advanced  by  indi- 
viduals after  the  passage  of  the  act,  on  the  faith  of  the  ex- 
pected tax. 

The  money  here,  no  doubt,  was  advanced  on  the  faith  of 
the  expected  tax;  but  the  objection  is  made  that  it  was  ad- 
vanced before,  not  after,  the  passage  of  the  act. 

The  certificate  of  Keys,  provost  marshal,  and  the  report  of 
the  committee,  Stone  and  Griffin,  were  properly  rejected  by 
the  court  as  incompetent  evidence.  The  papers,  although 
found  among  the  files  of  the  town  clerk's  office,  were  not  such 
papers  as  are  authorized  by  law  to  be  filed,  and  were  not 
proper  files  of  the  office.  They  were  not  the  best  evidence 
of  the  matters  sought  to  be  proved,  and  were  but  unsworn 
statements. 

From  an  examination  of  the  testimony  adduced  before  the 
court,  we  can  not  say  that  it  so  clearly  appears  that  the 
moneys  were  advanced  to  the  volunteers  before  the  passage 
of  said  act  as  to  call  upon  us  to  disturb  the  finding  of  the 
court  upon  that  point. 

Another  objection  made  is,  that  Taylor,  the  assessor  of  the 
taxes,  was  sworn  before  a  town  clerk,  instead  of  before  a  jus- 
tice of  the  peace,  as  he  should  have  been. 

The  statute  prescribes  that  every  town  assessor,  before  he 
enters  upon  the  duties  of  his  office,  shall  take  and  subscribe 
an  oath,  etc.  The  principle  is  well  settled  that  the  acts  of 
officers  de  facto  are  as  valid  and  effectual,  when  they  concern 
the  public  or  the  rights  of  third  persons,  as  though  they  were 
officers  dejure.  Their  title  to  the  office  can  not  be  inquired 
into  collaterally.  Pritchett  v.  People,  1  Gilm.  525;  Coles  County 
v.  Allison,  23  111.  437 ;   The  People  v.  Collins,  7  Johns.  549 ; 
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Wilcox  v.  Smith,  5  Wend.  231;  Bucknam  v.  Ruggles,  15  Mass. 
180. 

The  court  should  not  refuse  judgment,  even  if  Taylor  was 
not  sworn  by  the  proper  officer.  On  application  for  such  a 
judgment,  we  will  only  look  to  see  that  there  was  an  officer 
de  facto  who  assessed. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Louis  Strehl 
Henrietta  D'Eyers. 

1.  Statute  of  frauds — verbal  agreement  to  lease  for  three  years.  Where 
the  complainant  purchased  of  the  defendant  a  stock  of  drugs,  and,  as  a 
part  of  the  same  transaction,  the  defendant  verbally  agreed  to  give  him  a 
lease  of  the  store  room  for  three  years  thereafter  at  a  stipulated  rent:  Held, 
on  bill  by  the  complainant  for  specific  performance  of  the  agreement,  and 
in  case  that  relief  could  not  be  granted,  for  compensation  and  indemnity, 
that  the  contract  was  clearly  within  the  statute  of  frauds,  and  therefore  no 
specific  performance  could  be  decreed. 

2.  Evidence — -parol,  to  vary  written  contract'.  The  complainant,  on  bill  for 
specific  performance,  alleged  that  the  defendant,  on  the  sale  to  him  of  a  stock 
of  drugs,  as  a  part  of  the  same  transaction,  verbally  agreed  to  lease  him  the 
building  where  they  were  kept,  for  three  years,  and  that  she  did  execute 
and  deliver  to  him  a  lease  for  the  premises  for  one  year,  which  he  accepted 
with  full  knowledge  of  the  facts,  supposing  defendant  would  perform  the 
parol  agreement.  The  defendant  denied  any  agreement  to  lease  longer 
than  one  year :  Held,  that  the  previous  negotiations  were  merged  into  the 
written  agreement,  and  that  the  complainant,  having  accepted  a  lease  for 
one  year  only,  was  estopped  to  allege  that  the  contract  was  different  in 
its  essential  terms  from  that  expressed  in  the  written  lease. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 
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Mr.  Charles  C.  Bonney,  for  the  appellant. 

Per  Curiam:  The  object  of  this  bill  was  to  compel  a  spe- 
cific performance  of  an  alleged  parol  agreement  for  a  lease  of 
certain  premises  for  a  period  of  three  years,  and  in  case  such 
relief  could  not  be  decreed  for  want  of  authority  in  appel- 
lee to  make  the  alleged  contract,  that  appellant  should  be 
awarded  compensation  and  indemnity  therefor. 

The  appellant  claims  that,  in  May,  1871,  he  purchased  of 
appellee  a  stock  of  drugs  and  medicines  situated  in  a  store 
building  known  as  No.  50  West  Madison  street,  at  a  price 
agreed  upon,  and  at  the  same  time,  and  as  a  part  of  the  same 
transaction,  it  was  agreed  the  appellant  should  have  a  lease 
of  the  store-room  for  a  period  of  three  years,  for  a  certain  an- 
nual rent.  It  is  not  claimed  the  appellee  was  the  owner  of 
the  store  building.  The  property  had  been  owned  by  her  hus- 
band in  his  life-time,  and  having  died  leaving  children  who 
would  inherit  it,  the  only  interest  appellee  had  was  her 
dower  in  the  property.  Upon  the  completion  of  the  sale  of 
the  goods,  the  lease  that  was  prepared  for  the  store  room  was 
found  to  be  for  one  year,  instead  of  three  years,  as  appellant 
alleges  the  contract  was. 

Notwithstanding  the  lease  was  for  one  year,  appellant, 
with  a  full  knowledge  of  the  period  it  had  to  run,  accepted  it 
and  entered  into  possession,  supposing,  as  he  says,  the  ap- 
pellee would  perform  her  parol  agreement.  The  lease  was  in 
the  usual  form,  and  provided,  in  case  the  tenant  failed  to  de- 
liver possession  at  the  end  of  the  period  designated,  the  lessor 
might  re-enter  and  take  possession. 

It  is  further  claimed,  by  reason  of  the  disastrous  fire  of 
1871,  the  rental  value  of  the  premises  had  become  greatly  en- 
hanced over  what  appellant  had  agreed  to  pay. 

At  the  expiration  of  the  period  fixed  by  the  lease,  the  ap- 
pellant having  failed  to  deliver  up  the  premises,  the  appellee 
was  about  to  institute  proceedings  to  recover  possession,  when 
this   bill  was  filed  to  restrain  her  from  interfering  with  his 


1872.]  Strehl  v.  D'Evers.  79 

Opinion  of  the  Court. 

possession,  and  for  relief.  The  appellee  filed  her  answer,  in 
which  she  specifically  denied  any  agreement  to  rent  the  prem- 
ises for  a  longer  period  than  one  year,  as  stated  in  the  writ- 
ten lease,  and  at  the  same  time  entered  a  motion  to  dissolve 
the  injunction.  Upon  the  hearing  of  that  motion,  the  court 
dissolved  the  injunction,  and,  the  parties  having  stipulated 
that  the  affidavits  filed  might  be  considered  as  depositions,  the 
bill  was  dismissed  as  on  final  hearing. 

There  is  no  principle  with  which  we  are  familiar  upon  which 
the  bill  can  be  maintained,  either  as  to  the  relief  or  indem- 
nity sought.  If  we  give  the  evidence  the  most  favorable  con- 
struction for  the  appellant,  and  regard  the  contract  as  having 
been  made  as  he  alleges,  it  is  clearly  within  the  statute  of 
frauds,  and  no  specific  performance  can  be  decreed.  There 
is  nothing  in  the  peculiar  facts  of  the  case  to  relieve  it  from 
the  operation  of  the  statute. 

But  the  actions  of  the  parties  repel  the  idea  there  was  ever 
a  contract  for  a  longer  period  than  one  year.  The  appellant 
deliberately  elected,  after  he  knew  the  contents  of  the  lease, 
to  accept  it,  and  entered  into  possession  and  held  under  its 
provisions.  He  is,  therefore,  estopped  to  allege  that  the  con- 
tract was  different  in  its  essential  terms  from  that  expressed 
in  the  written  instrument.  The  previous  negotiations,  what- 
ever they  may  have  been,  will  be  deemed  to  have  been  merged 
in  the  written  agreement.  The  position  now  assumed  by  the 
appellant  is  totally  inconsistent  with  what  the  parties  did  con- 
temporaneously with  the  execution  of  the  lease.  If  there  had 
been  an  agreement  to  lease  the  premises  for  a  greater  term  of 
years  with  the  sale  of  the  stock,  and  as  a  part  of  the  same 
transaction,  it  is  hardly  probable  they  would  have  omitted  to 
state  it  in  their  written  agreement.  But  having  agreed  to 
and  accepted  a  lease  for  a  shorter  period,  with  a  full  knowl- 
edge of  all  the  facts,  it  must  be  taken  as  conclusive  of  the 
terms  of  the  contract.  It  is  not  competent  to  show  by  parol 
the  duration  of  the  lease  was  intended  to  be  for  a  different 
period. 
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This  view  renders  it  unnecessary  to  consider  the  question 
suggested  by  counsel,  whether  the  appellee,  by  a  mere  parol 
contract,  for  any  purpose  or  by  any  authority  vested  in  her, 
could  encumber  her  interest  or  that  of  the  heirs  in  the  prem- 
ises for  a  greater  period  than  one  year. 

The  bill  was  properly  dismissed,  and  the  decree  is  affirmed. 

Decree  affirmed. 


The  Town  of  Reading 


Aaron  Wedder. 

1.  Corporate  subscription  in  aid  of  railroad — change  in  name  of  com- 
pany does  not  invalidate.  Where  a  subscription  of  $50,000  was  regularly- 
voted  and  made  to  the  Chicago  and  Plainfield  Railroad  Company,  and  the 
bonds  delivered  to  the  Chicago,  Pekin  and  Southwestern  Railroad  Com- 
pany; and  it  appeared  that,  by  an  amendment  of  its  charter,  the  name  of 
the  first  mentioned  company  was  changed  to  the  latter  name,  its  former 
rights  confirmed,  new  ones  conferred,  and  the  company  authorized  to 
extend  its  road  to  Pekin:  Held,  on  bill  in  chancery  to  enjoin  the  payment 
of  interest  on  the  bonds  delivered  in  payment  of  the  subscription,  that,  as 
the  amendment  changing  the  name  of  the  company  to  which  the  subscrip- 
tion was  made  was  not  a  fundamental  change,  the  general  purpose  and 
direction  of  the  road  being  the  same,  the  stockholders  and  officers  remain- 
ing the  same,  and  the  amendment  having  been  accepted,  the  delivery  of 
the  bonds  to  the  company  under  its  new  name  was  proper,  and  the  bill 
was  properly  dismissed. 

2.  Same — change  of  route — whether  road  will  pass  through  town  subscrib- 
ing. Where  a  town  was  authorized  to  subscribe  to  the  capital  stock  of  a 
railroad  company  upon  condition  that  it  should  pass  through  such  town, 
and  voted  such  subscription  to  a  company  whose  charter  was  subsequently 
amended,  changing  the  name  of  the  company,  and  required  the  road  to 
run  from  one  county  to  another,  without  fixing  any  definite  points,  and 
the  bonds  were  issued  and  made  payable  to  the  company  by  its  new  name, 
it  was  contended  that  the  company  could  not  construct  its  road  through 
the  town  so  subscribing:    Held,  as  the  court  could  see,  by  reference  to  a 
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map  of  the  State,  that  the  road  could  be  built  so  as  to  run  through  the 
township,  the  objection  that  the  town  was  not  authorized  to  make  the 
subscription  was  not  well  taken. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Messrs.  Clark,  Kettelle  &  Baker,  for  the  appellant. 

Mr.  L.  E.  Payson,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery  to  enjoin  the  county  treasurer 
from  paying  out  money  in  his  hands  which  had  been  col- 
lected for  interest  on  $50,000  of  bonds  issued  by  the  township 
of  Reading  and  delivered  to  the  Chicago,  Pekin  and  South- 
western Railroad  Company  for  that  amount  of  their  capital 
stock. 

It  appears  that  an  election  was  called;  a  vote  was  had, 
resulting  in  a  majority  in  favor  of  subscription  for  $50,000 
of  the  stock  of  the  company,  to  be  paid  for  in  the  corporate 
bonds  of  the  town;  the  amount  was  regularly  subscribed;  the 
certificate  of  stock  delivered  to  the  town  and  the  bonds  issued 
to  the  company. 

The  bill  is  against  the  treasurer  and  the  "unknown  hold- 
ers of  $50,000  of  bonds  issued  by  the  late  supervisor  of  said 
town,  J.  S.  R.  Overholt." 

It  is  urged  that  the  conditions  upon  which  the  bonds  were 
issued  had  not  been  performed  by  the  company;  that  the 
subscription  was  voted  to  the  Chicago  and  Plainfield  Railroad 
Company,  and  delivered  to  the  Chicago,  Pekin  and  South- 
western Railroad  Company. 

Upon  an  examination  of  the  various  enactments  in  refer- 
ence to  this  company,  it  appears  that  the  general  assembly, 
at  its  session  of  1859,  incorporated  the  first  named  road,  giving 
it  the  usual  power  to  construct  and  operate  a  railroad  between 
the  points  named.  Afterwards,  at  the  session  of  1867,  an  act 
6— 66th  III. 
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was  adopted  to  amend  the  charter.  At  the  session  of  1869, 
there  was  an  act  adopted  further  amending  the  charter.  It 
changed  the  name  of  the  road  to  that  of  "The  Chicago, 
Plainfield  and  Pekin  Railroad  Company,"  and  confirms  their 
former  rights,  confers  new  ones,  and  authorizes  the  company 
to  extend  the  road  to  the  city  of  Pekin. 

This  last  act  declares  that  all  subscriptions  and  donations 
to  the  road  are  legalized,  and  declares  all  elections  held  to 
vote  subscriptions  to  the  road  valid  and  binding.  There  was 
another  act  adopted  at  this  last  session,  changing  the  name 
of  the  company  to  that  of  "The  Chicago,  Pekin  and  South- 
western Railroad  Company." 

The  act  of  February  25,  1867  (Private  Laws,  vol.  3,  p.  786), 
amends  the  charter  of  the  Chicago  and  Plainfield  Railroad 
Company,  as  we  have  seen,  and  authorizes  the  company  to 
extend  their  road  from  a  point  on  the  south  line  of  Kendall 
county  into  the  county  of  Peoria;  and  to  this  road,  with  its 
charter  thus  amended,  the  vote  to  subscribe  and  issue  the 
bonds  was  taken. 

The  law  authorizing  the  vote  was  the  act  of  March  6,  1867; 
and  authorized  the  counties  of  Woodford,  La  Salle  and  Liv- 
ingston, and  the  townships,  cities,  incorporated  towns  and 
corporations  in  those  counties,to  become  subscribers  to  the 
capital  stock  of  any  railroad  then,  or  that  might  thereafter 
become,  incorporated  in  this  State. 

It  is  urged  that  the  town  of  Reading  had  no  power  to  sub- 
scribe to  this  road,  because,  under  the  charter  as  amended,  it 
could  not,  without  deviating  from  the  route  specified  in  the 
charter,  build  their  road  into  or  through  the  township  of 
Reading.  The  charter  authorized  the  company,  without 
designating  any  definite  points,  to  run  from  the  south  line  of 
Kendall  county  southwesterly  into  Peoria  county.  Looking 
at  a  map  of  the  State,  we  see  that  a  straight  line  from  the 
southeast  corner  of  Kendall  county  to  a  point  not  far  distant 
from  the  city  of  Peoria  would  pass  through  the  town  of  Read- 
ing.   So  that  we  can  see  that,  without  deflecting  from  a  straight 
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line,  it  would  be  entirely  practicable  to  construct  their  road 
through  the  town  of  Reading. 

It,  then,  fails  to  appear  that  this  road  was  so  situated  that 
this  township  could  not,  under  the  law,  vote  to  subscribe  for 
its  stock.  In  this,  we  fail  to  see  any  objection  to  the  vote  or 
subscription. 

But  it  is  urged  that  the  vote  was  to  take  stock  in  the 
Chicago  and  Plainfield  Railroad  Company,  whilst  the  bonds 
were  issued  to  the  Chicago,  Pekin  and  Southwestern  Railroad 
Company.  We  have  seen  that  the  act  of  1869  amended  the 
charter  and  changed  the  name  of  this  road.  It  was  not  a 
fundamental  change.  On  the  contrary,  it  was  the  same  com- 
pany with  a  different  name,  with  the  right  to  change  its  loca- 
tion so  as  to  run  to  Pekin,  at  most  but  three  or  four  miles 
from  the  southeast  corner  of  Peoria  county.  The  general 
purpose  and  direction  of  the  road  were  the  same;  the  stock- 
holders, directors  and  officers  the  same,  and  we  may  safely 
infer  that  the  amendments  to  the  charter  were  accepted,  as 
the  bonds  seem  to  have  been  made  payable  to  the  company 
by  that  name;  nor  have  counsel  for  appellant  pointed  out  in 
what  manner  the  company  as  now  organized  differs  in  any  par- 
ticular, beyond  slight  amendments,  from  the  company  as  at 
first  organized.  The  mere  change  of  names  does  not  and  can 
not  change  things  or  their  properties;  nor  does  the  change 
of  the  name  of  a  thing  imply  any  such  change  of  properties. 

A  careful  examination  of  all  the  points  urged  against  the 
decree  in  this  case,  fails  to  show  that  it  was  erroneous,  and  it 
must  be  affirmed. 

Decree  affirmed. 
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Statement  of  the  case. 

James  Jacques 

V. 

The  People  of  the  State  of  Illinois. 

Rape — sufficiency  of  evidence  to  sustain  conviction.  On  the  trial  of  an 
indictment  against  the  defendant  and  one  H,  for  rape,  the  proof  showed 
that  H  gave  the  g4rl  some  wine,  and  persuaded  her  to  go  to  Chicago  with 
him,  which  was  but  a  short  distance ;  that  she  left  the  saloon  where  she 
had  been  staying,  in  the  evening,  and  after  walking  about  a  half  mile  on 
the  road  to  the  city,  she  was  overtaken  by  H  and  the  defendant  in  a  buggy, 
and  was  taken  by  them  to  the  city,  when  the  defendant  got  out  and  left 
them,  and  she  and  H  went  to  a  hotel  together,  where  H  called  for  a  room 
for  himself  and  wife.  It  further  appeared  that  they  occupied  the  room 
together  all  night;  that  she  went  with  H  to  the  room  voluntarily;  made 
no  outcry  in  the  night  or  complaint  the  next  morning;  and  the  girl,  in 
her  cross-examination,  stated  that  after  leaving  the  buggy,  she  walked,  but 
did  not  recollect  of  putting  up  at  the  hotel  that  night;  that  she  woke  up 
about  seven  o'clock  next  morning;  did  not  know  that  she  had  connection 
with  H  that  night;  that,  to  her  best  knowledge,  she  did  not  with  him  or 
any  other  man ;  that  she  laid  at  the  back  of  the  bed,  and  that  H  did  not 
even  feel  of  her,  nor  even  ask  her, or  make  a'vulgar  remark  to  her.  On 
this  evidence,  the  defendant  was  convicted  of  an  assault  with  intent  to 
commit  a  rape:  Held,  that  there  was  no  evidence  to  sustain  the  verdict, 
although  it  tended  to  prove  a  conspiracy  between  H  and  the  defendant  to 
abduct  the  girl. 

Writ  of  error  to  the  Criminal  Court  of  Cook  county;  the 
Hon.  William  W.  Farwell,  Judge,  presiding. 

This  was  an  indictment  against  the  plaintiff  in  error  and 
one  George  Harris  for  a  rape  upon  the  person  of  one  Jane 
Smith.  They  were  indicted  jointly,  as  principals.  A  trial 
was  had  against  both  defendants,  which  resulted  in  a  ver- 
dict, finding  both  guilty  of  an  assault  with  intent  to  com- 
mit rape,  and  fixing  the  term  of  their  imprisonment  in  the 
penitentiary  at  one  year.  The  defendant  Jacques  entered 
his  motion  for  a  new  trial,  which  was  overruled,  and  there- 
upon he  brought  the  record  to  this  court  upon  a  writ  of  error. 
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Messrs.  Garrison,  Anderson  &  Eastman,  for  the  plain- 
tiff in  error. 

Mr.  C.  H.  Keed,  State's  Attorney,  for  the  People. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

At  the  May  term,  1870,  of  the  recorder's  court  of  the  city 
of  Chicago,  the  plaintiff  in  error,  James  Jacques,  was  in- 
dicted jointly  with  one  George  Harris  for  a  rape  on  the  per- 
son of  one  Jane  Smith,  a  girl  then  about  fifteen  years  of  age. 

The  cause  was  tried  before  the  criminal  court  of  Cook 
county,  at  the  February  term,  1871,  at  which  a  verdict  was 
rendered,  finding  the  defendants  guilty  of  an  assault  with 
intent  to  commit  a  rape,  and  their  punishment  fixed  at  one 
year's  confinement  in  the  penitentiary. 

Jacques  entered  a  motion  for  a  new  trial,  which  the  court 
overruled,  and  rendered  judgment  on  the  verdict. 

To  reverse  this  judgment  Jacques  brings  the  record  here 
by  writ  of  error,  and  assigns  various  errors,  only  one  of 
which  is  it  deemed  important  to  notice;  and  that  is,  the  suf- 
ficiency of  the  evidence  to  support  the  finding. 

We  have  examined  the  record,  voluminous  as  it  is,  made  so 
by  the  introduction  of  much  matter  which  could  have  been 
properly  omitted,  and  fail  to  find  a  particle  of  evidence  going 
to  establish  the  guilt  of  the  plaintiff  in  error  of  the  matter 
charged,  or  of  any  act  bordering  on  an  assault  with  intent  to 
commit  rape. 

There  is  proof  tending  to  show  that  these  parties  were  con- 
cerned in  a  plan  to  induce  this  girl  to  accompany  them  to 
Chicago,  in  which  they  succeeded,  using  no  force  whatever, 
she  accompanying  them  in  their  carriage  voluntarily. 

The  girl  was  staying  at  a  Mrs.  Goody  ear's,  who  kept  a 
saloon  at  Leyden  Centre,  in  the  environs  of  Chicago,  and  was 
there  induced  by  Harris  to  partake  of  some  wine,  for  which 
he  called,  and  he  became   importunate   in  his  efforts  to  be 
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familiar  with  her,  and  to  induce  her  to  go  with  him  to  Chica- 
go. She,  perhaps  somewhat  stupefied  by  the  wine  she  had 
taken,  left  Mrs.  Goodyear's  some  time  in  the  evening,  and 
walked  some  distance  (about  half  a  mile)  on  the  road  to 
Chicago,  when  she  was  overtaken  by  Harris  and  Jacques  in  a 
buggy,  and,  by  some  means  not  satisfactorily  explained,  be- 
came an  occupant  of  it.  When  they  reached  the  city,  Jacques 
got  out  of  the  buggy,  and  Harris  and  the  girl  also.  This  was 
at  Barter's  saloon,  corner  of  Union  and  Erie  streets,  into  which 
Jacques  entered  with  John  Lomax,  and  took  something  to 
drink.  Harris  and  the  girl  went  to  the  National  Hotel,  at 
the  corner  of  Washington  and  Wells  streets,  and  about  one 
mile  from  this  saloon.  At  the  hotel,  Harris  asked  for  a  room 
for  himself  and  wife,  and  they  were  put  in  room  No.  14, 
where  they  remained  all  night.  Michael  Smith,  the  proprie- 
tor of  this  hotel,  testifies  that  he  saw  them  when  they  went 
up  stairs  from  the  office;  he  lit  them  up;  did  not  notice  any- 
thing in  the  actions  of  the  girl  whatever  more  than  would 
be  in  the  action  of  any  female;  heard  no  outcry  during  the 
night  nor  in  the  morning;  no  complaint  was  made  to  him. 
When  he  asked  for  a  room,  the  girl  was  outside,  in  the  hall; 
his  name  was  not  registered  as  Harris.  The  girl  was  stand- 
ing against  the  door  when  he  opened  it,  and  she  moved  out 
of  the  way  for  him  to  pass  her.  She  walked  up  stairs  with- 
out assistance,  deliberately  into  the  room;  had  to  go  up  six- 
teen steps. 

The  girl,  on  her  cross-examination,  states  that  after  she  got 
out  of  the  buggy  she  walked,  but  don't  remember  putting 
up  at  the  National  Hotel  that  night.  She  says*  she  woke  up 
about  seven  o'clock  the  next  morning;  does  not  know  that 
she  had  any  carnal  connection  with  Harris  that  night;  to  her 
best  recollection,  she  had  not,  to  her  knowledge,  that  even- 
ing. Harris,  in  the  morning,  gave  her  money  to  buy  a  ticket 
to  go  to  Harlem.  She  further  says  she  never  had  connection 
with  any  man,  to  her  knowledge.  She  further  says  she  lay  at 
the  back  of  the  bed;  that  Harris   did  not  even  feel   of  her, 
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nor  even   ask   her,or  make   a  vulgar  remark.     She   has  no 
knowledge  that  Harris  did  anything  to  her  at  the  hotel. 

The  landlord,  who  lighted  them  to  bed,  saw  nothing  un- 
usual in  her  appearance  or  deportment.  She  did  not  appear 
to  be  under  the  influence  of  stimulants,  and,  unassisted, 
ascended  a  flight  of  stairs  of  sixteen  steps,  and  passed  the 
night  with  Harris  without  making  any  complaint.  If  lie  had 
carnal  knowledge  of  her  at  that  time,  it  was  not  forcible,  but 
with  her  consent,  and  she  was  of  age  to  give  consent.  How- 
ever outrageous  his  conduct  may  have  been,  it  did  not  amount 
to  rape,  and  there  is  nothing  to  show  that  plaintiff  in  error 
knew  Harris  had  taken  her  to  the  hotel.  They  separated, 
after  reaching  Chicago,  at  Barter's  saloon,  after  which,  plain- 
tiff in  error  was  not  in  the  company  of  Harris  and  the  girl. 
This  was  a  mile  from  the  hotel. 

An  examination  of  the  evidence  fails  to  show  anything  to 
sustain  the  finding  of  the  jury.  That  plaintiff  and  Harris 
were  concerned  in  a  conspiracy  to  abduct  the  girl,  the  evi- 
dence tends  strongly  to  show;  indeed  but  little  doubt  can  be 
entertained  of  their  guilt  in  this  respect;  but  the  charge  in 
the  indictment  is  not  sustained,  nor  is  the  verdict.  For  that 
reason,  the  verdict  should  have  been  set  aside.  Refusing  to 
set  it  aside  was  error,  and,  for  the  error,  the  judgment  is 
reversed. 

Judgment  reversed. 


Mahlon  B,  Lloyd 
v. 
Amelia  Lloyd. 

Divorce — whether  insanity  a  cause  for.    Insanity  after  marriage  is  not 
a  ground  for  divorce. 
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Appeal  from  the  Circuit  Court  of  Henry  county;  the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 

Mr.  O.  E.  Page,  for  the  appellant. 

Mr.  Justice  Scott  delivered  the  opinion   of  the  Court: 

This  bill  was  for  a  divorce,  and  was  exhibited  by  appellant 
against  appellee,  in  the  circuit  court  of  Henry  county,  to  the 
June  terra,  1872. 

Two  grounds  are  assigned  :  first,  that  appellee  is  insane, 
and  has  been  for  a  period  of  over  twenty  years;  and  second, 
the  effect  the  insanity  of  appellee  has  upon*  the  business  re- 
lations of  appellant,  as  well  as  the  business  relations  of  others 
with  whom  he  has  had  dealings  in  matters  of  real  estate  for 
the  last  twenty  years. 

It  appears  that  the  parties  were  married  in  the  year  1840, 
and  about  the  year  1852  appellee  became  insane,  and  was 
taken  to  the  hospital,  where  she  remained  about  five  years, 
when  she  was  discharged  as  incurable,  and  is  now  permanent- 
ly and  incurably  insane. 

There  is  no  pretense  that  appellee  was  insane  previous  to 
her  marriage  with  appellant. 

It  is  conceded  that  insanity  was  not  a  cause  for  a  divorce 
at  common  law,  and  that  neither  of  the  causes  set  out  in. the 
bill  are  among  the  specified  causes  of  divorce  enumerated  in 
the  statute. 

The  divorce  is  sought  under  the  provisions  of  section  8  of 
chapter  23,  R.  S.  1845,  which  provides  that,  "  in  addition  to  the 
causes  herein  before  provided  for  divorces  from  the  bands 
of  matrimony,  courts  of  chancery  in  this  State  shall  have  full 
power  and  authority  to  hear  and  determine  all  causes  for  a 
divorce  not  provided  for  by  any  law  of  this  State." 

It  is  not  necessary  to  discuss  this  case  at  any  length.  It 
falls  exactly  within  the  rule  stated  in  Haymaker  v.  Haymaker, 
18  111.  137,  and  we  see  no  reason  for  departing  from  the  doc- 
trine of  that  case.  The  rule  there  stated  is  a  wise  and  sal- 
utary one,  and  is  dictated  by  every  principle  of  a  christian 
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humanity.  It  would  be  a  harsh  rule  indeed  that  would  per- 
mit a  man,  who  has  married  a  woman  who  later  in  life  be- 
comes insane,  to  put  her  away  on  account  of  her  inexpressi- 
bly sad  misfortune.  It  is  to  the  credit  of  our  common  hu- 
manity that  there  can  not  be  found,  in  all  the  range  of 
judicial  proceedings,  a  single  case  that  holds  that  insanity  is 
or  could  be  a  cause  for  a  divorce. 

There  is  no  authority  to  be  found  in  the  statute  or  in  com- 
mon law,  for  granting  a  divorce  on  the  ground  of  insanity, 
and  the  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


Parker  T.  Putnam 

v. 
John  Traeger  et  al. 

1.  Constable's  bond—  neglect  to  levy  and  return  executions.  In  an  ac- 
tion upon  a  constable's  bond  for  a  neglect  to  levy  an  execution  placed  in 
bis  bands,  or  for  a  failure  to  return  the  same  within  ten  days  after  its 
proper  return  day,  the  plaintiff  must  produce  the  execution  in  evidence, 
or  prove  its  contents  after  preliminary  proof  of  loss  or  inability  to  obtain 
it,  to  entitle  himself  to  a  recovery. 

2.  Same — a  valid  writ  necessary  to  charge  officer  for  breach  of  duty.  If 
an  execution  delivered  to  a  constable  is  void,  he  is  not  bound  to  obey  it, 
and  he  will  have  no  right  to  levy  upon  property  or  make  any  return,  and 
hence  there  can  be  no  neglect  of  official  duty  in  the  failure  to  serve  and 
return  the  writ,  unless  the  same  is  shown  to  have  been  valid. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  Sabin  D.  Puterbaugh,  Judge,  presiding. 

Mr.  Julius  S.  Starr,  and  Mr.  H.  B.  Hopkins,  for  the 
appellant. 

Messrs.  McCulloch  &  Stevens,  for  the  appellee. 
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Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

This  suit  was  brought  upon  the  official  bond  of  a  consta- 
ble, against  him  and  his  sureties. 

The  liability  of  the  obligors  is  claimed,  by  virtue  of  either 
of  two  sections  of  the  statute.  E.  S.  1845,  sec.  79,  p.  326, 
and  sec.  118,  p.  332. 

The  seventy-ninth  section  provides  that,  every  constable 
to  whom  an  execution  shall  be  delivered,  shall  indorse  there- 
on the  day  and  hour  when  it  came  to  his  hands,  and  shall 
immediately  levy  the  same,  and  indorse  the  date  of  the  levy 
and  an  inventory  of  the  property.  The  one  hundred  and 
eighteenth  section  requires  him  to  return  an  execution  within 
ten  days  after  its  proper  return  day,  and  makes  him  and  his 
sureties  liable  for  failure  to  do  so,  and  for  any  special  dam- 
age by  reason  of  his  neglect  to  act,  or  for  misfeasance  or  non- 
feasance in  the  discharge  of  any  official  duty. 

In  this  case  no  execution  was  offered  in  evidence  on  the 
trial,  and  no  offer  was  made  to  prove  the  contents  of  a  lost 
one. 

It  is  contended  that  &  prima  facie  case  was  made  out,  under 
the  first  named  section,  by  proof  that  an  execution  was  placed 
in  the  hands  of  an  officer,  that  the  defendant  in  execution  had 
property  subject  to  execution,  and  the  neglect  to  levy  where- 
by the  debt  was  lost;  and  that  a  prima  facie  case  was  made 
out  under  section  one  hundred  and  eighteen,  by  proving  the 
execution  to  have  been  delivered  to  the  officer,  and  his  fail- 
ure to  make  the  debt  or  return  the  writ  according  to  law. 

In  this  reasoning  we  can  not  concur.  It  was  not  the  duty 
of  the  officer  to  introduce  the  execution  upon  the  trial,  unless 
he  was  notified  to  produce  it.  It  was  incumbent  upon  the 
party  suing  to  make  out  his  case.  He  must  produce  the  ex- 
ecution, or  show  the  contents,  after  preliminary  proof  of  loss 
or  inability  to  obtain  it.  To  create  a  liability  there  must  be 
a  valid  execution.  Without  an  examination  of  it,  or  knowl- 
edge of  its  contents,  its  validity  can  not  be  determined.     If 
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the  writ  was  void,  the  officer  was  not  bound  to  obey  it,  and 

had  no  right  to  levy  upon  property  or  make  any  return.    The 

neglect  of  official  duty  in  the  failure  to  serve  a  writ  can  not 

exist  where  there  is  no  writ.     For  the  purposes  of  the  trial 

of  this  case  there  was  no  execution,    and  consequently  no 

liability. 

As  to  the  error  that  the  court  excluded  the  evidence  from 

the  jury  by  oral  instruction,  it  is  a  sufficient  answer  that  the 

bill   of  exceptions  does  not  so  state ;  and  we  must  presume 

that    the  court   discharged    its    duty    in   conformity    to   the 

statute. 

Judgment  affirmed. 


Fayette  M.  Miller 

V. 

Eliza  Williams  et  al. 

1.  Descent — illegitimate  child  may  take  as  next  of  kin  to  his  mother. 
Under  the  statutes  of  this  State,  an  illegitimate  person  is  recognized  as 
the  child  of  his  mother,  as  regards  the  descent  of  property,  and  made 
capable  of  inheriting  her  property  to  the  exclusion  of  all  other  persons, 
where  she  was  unmarried,  and  he  is  enabled  to  transmit  by  descent  his 
own  property  to  her  and  her  children. 

2.  Where  an  illegitimate  person  died  seized  of  real  estate,  and  his 
mother  had  died  before  him,  leaving  another  illegitimate  son,  she  never 
having  been  married,  it  was  held,  that  the  surviving  illegitimate  son  took 
the  property  by  descent,  one-half  from  his  deceased  brother,  and,  as  the 
next  of  kin  to  the  mother,  the  half  that  would  have  descended  to  her  had 
she  been  living. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
William  W.  Farwell,  Judge,  presiding. 

This  was  an  action  of  ejectment,  by  the  appellees  against 
the   appellant,   to    recover    certain    real    estate   in    the    city 
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of  Chicago,  describing  themselves  in  the  declaration  as  the 
next  of  kin  to  the  mother  of  the  purchaser,  Theodore  Rogers. 
The  defendants  below  pleaded  specially  that  Theodore  Rogers 
acquired/ by  purchase,  an  estate  in  fee  simple  in  the  lands 
mentioned,  and  held  them  until  he  died  intestate,  July  13, 
1869,  without  widow,  children  or  mother  surviving  him;  that 
the  intestate  was  the  illegitimate  child  of  Maria  Purcell :  that 
she  was  the  mother  of  two  children  only,  both  of  whom  were 
illegitimate,  the  intestate,  and  George  W.  Rogers,  who  was 
then  living  in  the  State  of  New  York  ;  and  stated  and  showed 
the  ancestors  of  the  plaintiff,  and  averred  that  they  were  the 
next  of  kin.  The  .plaintiffs  claimed  as  next  of  kin  to  Maria 
Purcell,  they  being  her  cousins. 

The  plaintiffs  below  filed  a  general  demurrer  to  the  plea, 
and  judgment  was  rendered  thereon  in  their  favor. 

Mr.  Joseph  Wright,  for  the  appellant. 

Messrs.  Sansom  &  Leddy,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

In  order  for  the  appellees,  who  were  the  plaintiffs  below,  to 
maintain  their  title,  they  must  be  the  "next  of  kin"  to  Ma- 
ria Purcell,  deceased. 

Do  they  fulfill  that  description,  being  her  cousins,  while 
there  remains  surviving  her  an  illegitimate  child,  George  W. 
Rogers  ? 

At  the  common  law,  with  respect  to  inheritances,  it  is  to 
be  admitted  that  a  bastard  was  the  son  of  nobody,  and  of  kin 
to  nobody.  But  our  statutes  have,  to  a  great  extent,  removed 
the  incapacity  of  such  a  person  to  be  heir  to  any  one,  or  to 
have  heirs  except  of  his  own  body. 

The  statute  of  February  12,  1853,  (Laws  of  1853,  p.  255,) 
prescribing  the  rule  of  descent  of  the  property  of  an  illegit- 
imate person  dying  intestate,  among  other  things,  provides  : 
"  In  case  of  the  death  of  any  such  illegitimate  person,  leaving 
no  widow,  surviving  husband  or  descendants,  then  the  property 
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and  estate  of  such  person  shall  descend  to  and  vest  in  the 
mother  and  her  children  and  their  descendants,  to  the  mother 
one-half,  and  the  other  half  to  be  equally  divided  between 
her  children  and  their  descendants,  the  descendants  of  a  child 
taking  the  share  of  their  deceased  parent  or  ancestor.  In  case 
of  the  death  of  any  such  illegitimate  person,  leaving  no  heirs 
as  above  provided,  then  the  property  and  effects  of  whatso- 
ever kind  or  nature  shall  pass  to  and  vest  in  the  next  of  kin 
to  the  mother  of  such  illegitimate  person,  in  the  same  manner 
as  the  estate  of  a  legitimate  person  would,  by  the  laws  now  in 
force,  pass  to  the  next  of  kin." 

An  earlier  statute,  Rev.  Stat.  547,  sec.  53,  provides,  "  If 
any  single  or  unmarried  woman,  having  estate,  either  real  or 
personal,  in  her  own  right,  shall  hereafter  die,  leaving  one  or 
more  children  deemed  in  law  illegitimate,  such  child  or  chil- 
dren shall  not,  on  that  account,  be  disinherited,  but  they,  and 
each  of  them,  and  their  descendants,  shall  be  deemed  able  and 
capable  in  law  to  take  and  inherit  the  estate  of  their  deceased 
mother,  in  equal  parts  among  them,  to  the  exclusion  of  all 
other  persons." 

Under  these  statutes,  an  illegitimate  person  is  recognized 
as  the  child  of  his  mother,  as  regards  the  descent  of  property, 
and  made  capable  of  inheriting  her  property  to  the  exclusion 
of  all  other  persons,  where  she  was  unmarried,  and  he  is  en- 
abled to  transmit,  by  descent,  his  own  property  to  her  and  her 
children. 

Theodore  W.  Rogers,  one  of  the  two  illegitimate  sons  of 
Maria  Purcell,  died  seized  of  the  land  in  controversy ;  on  his 
death,  under  the  statute  of  1853,  the  land  descended  to  his 
mother  and  her  children,  one-half  to  the  mother  and  the  other 
half  to  her  children.  She  had  died  long  previously,  having 
never  married,  and  George  W.  Rogers,  her  other  illegitimate 
son,  is  living,  these  two  being  the  only  children  she  ever  had. 

Whatever  share  of  the  land  would  have  descended  to  the 
mother,  had  she  been  living,  under  the  last  clause  of  the  act 
of  1853,  passed  to  and  vested  in  her  next  of  kin. 
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We  are  of  opinion  that,  on  the  decease  of  Theodore  W. 
Rogers,  the  land  in  controversy,  by  force  of  the  above  statutes, 
became  vested  in  George  W.  Rogers,  as  being  the  child  and 
next  of  kin  of  Maria  Purcell.  The  act  of  1853  is  to  be  con- 
strued in  connection  with  the  former  act,  under  which  the 
illegitimate  children  of  an  unmarried  woman  may  be  consid- 
ered as  her  "  next  of  kin."  This  phrase,  used  in  this  law  for 
the  purpose  of  controlling  the  descent  of  property,  must  be 
construed  as  including  a  bastard  child  in  cases  where  the  law 
expressly  makes  such  child  the  heir  to  the  exclusion  of  col- 
laterals. 

It  would  be  in  contravention  of  the  policy  of  these  acts, 
and  be  doing  manifest  violence  to  the  intention  of  the  legis- 
lature, to  adjudge  the  cousins  of  Maria  Purcell,  these  appel- 
lees, to  be  her  next  of  kin,  and,  as  such,  entitled  to  take  this 
land,  whilst  there  is  living  her  illegitimate  son,  George  W. 
Rogers,  whom  the  statute  has  made  the  heir  of  all  her  estate. 

The  court  below  should  have  overruled,  instead  of  sustain- 
ing the  demurrer. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Thomas  Wight  et  at. 

v. 

Daniel  Gaednee. 

1.  Contract  for  sale  of  grain — effect  offender  and  refusal  upon  rights 
of  purchaser.  Where,  by  the  terms  of  a  contract  for  the  sale  and  delivery 
of  grain,  the  seller  had  the  option  of  fixing  the  time  of  delivery  at  any 
time  before  the  end  of  the  year,  and  exercised  such  option  within  the 
time  allowed,  by  tendering  warehouse  receipts  for  the  grain,  at  the  rooms 
of  the  board  of  trade,  and  offering  to  make  the  tender  at  the  purchaser's 
office  if  he  would  state  where  it  was,  and  by  giving  notice  at  the  same 
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time  that,  if  he  refused,  the  seller  would  terminate  the  contract,  which 
was  refused:  Held,  that,  by  such  tender  or  offer  to  perform,  and  refusal, 
the  purchaser  ceased  to  have  the  right  to  insist  upon  the  agreement,  and 
could  not  maintain  an  action  for  the  non-performance  of  the  contract. 

2.  Tender — waiver  of  objection  as  to  the  place  where  made.  Where  a 
tender  of  warehouse  receipts  for  grain  was  made  by  the  seller  to  the  pur- 
chaser at  the  board  of  trade,  with  an  offer  to  tender  the  same  at  the  pur- 
chaser's office,  if  he  would  state  where  it  was,  which  tender  was  refused 
without  assigning  any  reason,  or  stating  the  place  of  his  office,  or  requir- 
ing the  offer  to  perform  to  be  made  there :  Held,  that  the  tender  was 
sufficient,  and  the  refusal  obviated  the  necessity  of  a  tender  at  the  office 
of  the  purchaser. 

3.  An  offer  to  perform  is  not  necessary  where  the  other  party  dispenses 
with  it;  and  where  a  purchaser  of  grain,  when  offered  warehouse  receipts 
for  the  same,  insisted  upon  settling  the  matter  by  an  unauthorized  reso- 
lution of  the  board  of  trade,  his  not  accepting  the  receipts,  when  offered> 
without  making  any  objection  to  their  character  or  assigning  any  reason 
for  his  refusal,  requiring  something  further  to  be  done,  it  was  held  to  dis- 
pense with  any  further  offer  to  perform  at  a  different  place  by  the  seller, 
to  entitle  him  to  terminate  the  contract. 

4.  Same — of  receipts  for  grain  conditionally  purchased.  Where  a  party, 
who  had  agreed  to  sell  and  deliver  a  certain  quantity  of  grain,  made  a 
tender  of  warehouse  receipts  of  the  grain :  Held,  that  the  fact  of  the  sel- 
ler having  bought  the  receipts  upon  condition  the  purchaser  accepted 
them,  could  not  be  urged  against  the  tender.  It  was  enough  that  they 
would  have  been  absolutely  his  had  he  accepted  them. 

5.  Same — not  necessary  to  keep  tender  good,  in  case  of  a  contract  of  sale. 
Where  a  tender  is  not  made  to  discharge  a  debt,  but  in  performance  of  a 
contract  to  deliver  property  to  a  purchaser  in  compliance  with  the  terras 
of  an  agreement,  and  it  is  refused,  it  is  not  necessary  to  keep  the  tender 
good,  but  the  party  tendering  may  declare  the  contract  at  an  end,  and  the 
seller  may  dispose  of  it  afterwards  as  he  chooses. 

6.  Contract  for  sale — rights  of  parties  after  its  termination  by  seller 
for  fault  of  buyer.  As  personal  property  does  not  vest  in  the  purchaser 
by  an  executory  contract,  when  it  is  terminated  by  the  seller  on  account 
of  the  purchaser  refusing  to  accept  and  pay  for  the  same,  the  purchaser 
has  no  subsequent  right  to  demand  and  compel  a  delivery,  nor  has  the 
seller  thereafter  any  right  to  tender  and  compel  the  buyer  to  receive.  In 
such  a  case,  the  purchaser  loses  all  right  to  claim  the  property  or  any  in- 
terest therein,  and  the  seller  may  recover  damages  for  the  breach  of  the 
contract. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 
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Messrs.  Dent  &  Black,  for  the  appellants. 

Messrs.  Hitchcock,  Dupee  &  Evarts,  for  the  appellee. 

Mr.  Justice  Walkee  delivered  the  opinion  of  the  Court: 

It  is  conceded  that,  by  the  terms  of  the  contract,  appellants 
had  the  balance  of  the  year  1871  to  exercise  the  option  to 
deliver  the  grain;  and  they  claim  that  they  exercised  the 
option  on  the  24th  of  October,  and  on  that  day  tendered 
10,000  bushels  of  wheat,  of  the  grade  and  in  full  compliance 
with  the  terms  of  the  agreement.  The  tender  claimed  to  have 
been  made  was  with  warehouse  receipts  for  the  quantity  and 
quality  of  wheat  in  store  as  called  for  by  the  contract.  Ap- 
pellee failed  to  receive  the  grain,  and  claims  the  offer  or  ten- 
der then  made  left  the  contract  open  as  before,  and  appellants 
never  afterwards  having  performed  the  agreement,  that  he  is 
entitled  to  recover  damages  for  a  breach  of  the  contract. 

It  appears  that,  soon  after  the  fire  of  the  9th  of  October, 
the  board  of  trade  adopted  an  order  that  all  outstanding  con- 
tracts for  number  two  spring  wheat  between  members  of  the 
board  should  be  settled  at  the  prices  of  such  grain  on  the 
previous  Saturday;  but  both  parties  concede  that  this  order 
was  unauthorized  and  was  not  binding;  and  the  parties,  after 
the  fire,  had  several  interviews  in  reference  to  this  contract, 
in  the  first  of  which  appellee  seems  to  have  been  inclined  to 
treat  the  contract  as  unaffected  by  the  resolution  of  the  board 
of  trade,  but  subsequently  insisted  that  they  should  settle  on 
the  terms  of  that  resolution ;  and  on  the  24th  of  October, 
1871,  appellants,  in  the  rooms  of  the  board  of  trade,  tendered 
to  appellee  warehouse  receipts  for  10,000  bushels  of  spring 
wheat,  of  the  quality  called  for  by  the  contract,  and  he  re- 
fused to  receive  it,  but,  at  the  time,  assigned  no  reason  for 
doing  so,  as  he  contends,  whilst  Wight  swears  appellee  said 
he  was  amenable  to  the  board  of  trade  for  his  acts.  Wight 
further  swears  that  he  offered  to  tender  the  receipts  at  appel- 
lee's office,  if  he  would  state  where  it  was. 
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This  clearly  shows  that  appellants  offered  to  perform  their 
contract  within  the  time  and  according  to  the  terms  of  the 
agreement.  They  had  the  option  within  the  year  to  fix  the 
time  of  delivery,  and  they  exercised  it  on  the  24th  of  Octo- 
ber, when  they  were  ready  and  offered  to  deliver  the  grain ; 
and  appellee  would  not  then  accept  and  pay  for  it;  and,  in- 
asmuch as  appellee  had  previously,  on  several  occasions,  in- 
sisted upon  settling  according  to  the  resolution  of  the  board 
of  trade,  and  had  not,  after  their  first  interview,  manifested 
any  willingness  to  receive  the  grain,  and  none  when  the  ten- 
der was  made,  when  notified  that  if  he  refused,  the  contract 
would  be  terminated  as  to  appellee,  we  think  that  appellee 
then  ceased  to  have  the  right  to  insist  upon  the  agreement. 
If  willing  to  receive  and  pay  for  the  grain,  he  should  have 
said  so;  and  if  he  desired  to  arrange  the  matter  at  his  office, 
he  should  have  so  stated;  and  when  informed  that  the  con- 
tract would  be  terminated  unless  he  then  accepted  the  wheat 
receipts,  he,  if  desirous  of  enforcing  the  contract,  should  have 
objected.  On  the  contrary,  he  assigns  no  reason  for  the  re- 
fusal; does  not  say  where  his  office  is,  or  require  the  offer  to 
perform  to  be  made  there;  nor  did  he  express  the  slightest 
objection  to  the  termination  of  his  right  to  demand  the  grain. 
This  was  sufficient  to  terminate  his  right  under  the  contract 
to  recover  for  a  breach  of  the  agreement  in  not  delivering  the 
grain. 

Had  appellee  manifested  a  willingness  previously,  and  not 
insisted  upon  settling  according  to  the  resolution  of  the  board 
of  trade,  or  had  he  insisted  that  the  offer  to  perform  should 
have  been  made  at  his  office,  then  it  might  be  that  what 
appellants  did  would  not  amount  to  such  an  offer  of  perform- 
ance as  would  have  released  them  from  delivering  the  grain. 
An  offer  to  perform  is  not  necessary  where  the  other  party 
dispenses  with  it;  and  in  this  case,  when  we  see  appellee 
insisting  upon  settling  by  the  resolution  of  the  board  of  trade, 
his  not  accepting  the  receipts  when  offered,  without  any  ob- 
jection to  their  character,  and  assigning  no  reason  for  refusing, 
7— 66th  III. 
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requiring  nothing  farther  to  be  done,  and  interposing  no  ob- 
jection to  the  termination  of  his  right  to  claim  the  wheat 
under  the  contract,  we  think  he  dispensed  with  the  necessity 
of  any  further  offer  to  perform,  and  authorized  appellants  to 
treat  his  right  to  claim  the  grain  under  the  contract  as  ter- 
minated. 

It  does  not  matter  that  the  purchase  of  the  warehouse 
receipts  by  appellants  was  conditional  that  they  would  be 
accepted  by  appellee.  It  is  enough  that  had  he  accepted 
them,  they  would  have  become  absolutely  his.  Appellants 
had  obtained  them  for  the  purpose,  without  fraud,  and  had 
the  legal  right  to  deliver  them  to  and  vest  the  title  in  appel- 
lee; and  it  does  not  concern  him  to  know  in  what  manner 
appellants  would  settle  with  those  of  whom  they  obtained 
them;  nor  was  it  requisite  that  appellants  should  have  kept 
the  tender  good.  It  was  not  made  to  discharge  a  debt,  but 
in  performance  of  a  contract  to  deliver  property  to  a  pur- 
chaser. In  such  cases,  where  the  offer  is  made  in  compliance 
with  the  terms  of  the  agreement,  and  it  is  refused,  the  per- 
son tendering  may  declare  the  agreement  at  an  end,  and  all 
claim  to  the  property,  or  to  have  it  delivered,  by  the  pur- 
chaser, ceases,  and  the  seller  may  dispose  of  it  as  he  chooses. 
The  property  does  not  vest  in  the  purchaser  by  an  executory 
contract;  and  when  it  is  terminated,  the  purchaser  has  no 
subsequent  right  to  demand  and  compel  a  delivery  of  the 
property;  nor  has  the  seller  thereafter  any  right  to  tender 
and  compel  the  buyer  to  receive  it.  In  such  a  case,  the  pur- 
chaser loses  all  right  to  claim  the  property  or  any  interest 
therein,  and  the  seller  may  recover  damages  fbr  the  breach  of 
the  contract. 

In  this  case,  the  evidence  fails  to  show  a  right  of  recovery 
by  appellee,  and  the  judgment  of  the  court  below  is  reversed. 

Judgment  reversed. 
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Dillis  A.  Brockway 

V. 

Waerek  B.  Kowley  et  al. 

1.  Contract — ichere  parties  furnish  stock  in  an  adventure,  the  profits  to 
be  divided  and  the  stock  to  be  returned,  whether  it  means  a  return  of  the  iden- 
tical articles.  Where  the  owner  of  a  farm  let  the  same,  with  various  de- 
scriptions of  other  property,  and  the  tenants  were  to  furnish  property  of 
the  same  description,  all  of  which  they  were  to  feed  from  the  products  of 
the  farm,  and  care  for,  and  at  the  end  of  the  year  they  were  to  divide  the 
sales  of  the  proceeds  of  the  farm  and  stock  in  a  certain  proportion,  and  the 
tenants  were  then  to  "draw  out  the  same  property  they  put  in,"  and  return  to 
the  landlord  the  "stock,  tools,  hay  and  grain  belonging"  to  him,  keeping 
the  tools  in  repair:  Held,  that  the  true  construction  of  the  contract  was 
not  that  the  tenants  should  return  the  identical  articles  they  received,  but 
a  part  only  in  kind ;  that  tools  and  work  horses  from  which  there  could 
be  no  natural  increase,  were  to  be  returned  in  kind,  and  that,  as  to  the  stock, 
such  as  hogs,  calves,  chickens,  etc.,  from  which  profits  were  expected  to  be 
realized,  the  tenants  were  to  return  stock  of  the  same  kind  and  descrip- 
tion, of  value  equivalent  to  what  they  received. 

2.  Appeal  to  Supreme  Court — right  to  dismiss  waived  by  joinder  in  error. 
After  the  appellee  has  joined  in  error  on  appeal  to  this  court,  it  will  be 
too  late  to  urge  grounds  for  dismissing  the  appeal. 

3.  Injunction — dismissal  of  bill  asking  for  other  relief  on  filing  of  an. 
swer.  On  bill  for  an  injunction  and  for  an  account  between  partners  in  an 
adventure,  the  circuit  court,  upon  the  answer  of  the  defendants,  dissolved 
the  injunction  and  dismissed  the  bill:  Held,  that  the  court  erred  in  dis- 
missing the  bill  on  the  answer ;  it  should  have  been  retained  for  the  pur- 
pose of  stating  the  account. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
Josiah  McRobepts,  Judge,  presiding. 

Messrs.  Hill  &  Dibell,  for  the  appellant. 

Mr.  F.  Goodspeed,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  in  the  Will  circuit  court,  having 
two  objects,  the  one  to  restrain  defendants  therein  from  dis- 
posing of  certain  property  of  complainant  which  they  held  as 
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tenants  of  complainant  under  a  written  lease  containing  va- 
rious stipulations. 

The  defendants  answered  the  bill,  and  on  the  coming  in  of 
the  answer,  the  court  modified  the  original  injunction,  and,  on 
further  consideration,  dissolved  the  injunction  and  dismissed 
the  bill. 

To  reverse  that  decree  the  complainant  appeals. 

Complainant  was  the  owner  of  a  farm  in  Peotone  township, 
in  Will  county,  with  various  descriptions  of  personal  property 
upon  it,  all  which,  as  specified  in  the  lease,  he  let  to  the  de- 
fendants for  one  year,  and  was  left  upon  the  farm  by  appellant 
as  stock,  as  his  portion  of  the  capital  stock,  the  tenants  put- 
ting in  some  property  of  the  same  description  and  their  labor, 
as  their  portion  of  the  capital  stock. 

The  whole  controversy  hinges  upon  the  construction  of  the 
contract,  mainly  upon  this  clause  of  it  : 

"The  party  of  the  second  part  agrees  to  take  the  above  said 
farm,  stock,  tools,  etc.,  on  the  following  conditions :  the  above 
mentioned  stock,  together  with  four  horses,  one  cow,  one  boar 
hog,  12  hens,  (belonging  to  the  said  party  of  the  second  part,) 
to  be  fed  from  the  products  of  the  farm,  and  divide  the  sales 
of  the  proceeds  of  said  farm  and  stock  in  the  following  man- 
ner :  The  party  of  the  first  part  receives  (5-12ths)  five-twelfths, 
and  the  party  of  the  second  part  receives  (7-12ths)  seven- 
twelfths,  and  return,  at  the  expiration  of  the  time,  to  the 
party  of  the  first  part,  stock,  tools,  hay  and  grain  belonging 
to  the  said  party  of  the  first  part  as  above  described,  keeping 
the  tools  in  repair." 

By  another  stipulation  in  the  lease,  the  lessees,  the  party 
of  the  second  part,  were  "to  draw  out  (at  the  expiration  of 
the  lease)  the  same  property  they  put  in." 

Appellant  contends  that,  by  the  true  construction  of  the 
above  clause,  there  should  be  returned  to  him  all  the  property 
he  put  in,  and  that  defendants  should  draw  out  the  property 
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they  put  in — that  is,  as  we  understand  the  argument,  the 
identical  property  ;  and  that  the  proceeds  to  be  derived  of  the 
farm  and  stock  were  the  crops  raised  on  the  farm,  and  the 
proceeds  of  the  stock  were  the  butter,  eggs,  calves,  pigs  and 
chickens  raised  or  made  from  them — that  those  only  were  to 
be  divided. 

The  claim  of  appellees  is,  that  not  only  these  are  to  be 
taken  as  the  proceeds  of  the  stock,  but  also  the  pork  made 
from  the  hogs  and  the  growth  of  the  young  stock ;  that  the 
clause,  that  the  party  of  the  second  part  shall  return,  at  the 
expiration  of  the  term,  to  the  party  of  the  first  part,  "stock, 
tools,  hay  and  grain  belonging  to  the  party  of  the  first  part, 
as  above  described,"  means,  not  that  they  should  return  the 
same  articles  they  received,  but  a  part  only  in  kind. 

This,  we  think,  is  the  true  construction  of  the  contract. 
The  tools  and  work  horses,  from  which  there  could  be  no 
natural  increase,  were  to  be  returned  in  kind,  but  if  a  tool 
was  destroyed,  one  returned  equally  as  valuable  would  fill  the 
contract. 

It  is  not  at  all  probable,  in  reading  this  contract,  any  intel- 
ligent man  would  have  entered  into  it  without  the  expectation 
and  reasonable  hope  of  some  profit  to  be  derived  from  it.  It 
could  scarcely  be  expected  that  these  tenants  would  feed  their 
grain  and  hay  to  this  stock,  and  which  they  had  to  make  good 
to  appellant  at  the  end  of  the  term,  and  they  derive  no  ad- 
vantage therefrom. 

The  intention  of  the  parties  to  a  contract  is  the  controlling 
element  in  it.  From  the  terms  used  by  these  parties,  we  infer 
the  intention  of  appellant  was  that  he  should  have  returned 
to  him  the  capital  he  had  invested,  some  of  it  to  be  returned 
in  kind,  another  portion  of  it  in  value.  Suppose  appellant's 
stock  consisted  of  double  eagles  of  the  coinage  of  1850,  would 
not  a  return  to  him  of  the  same  number  of  double  eagles  of 
a  different  coinage,  but  from  the  same  mint,  be  a  perform- 
ance? Or,  if  the  return  was  made  in  single  eagles  of  the 
coinage  of  the  same  mint,  would  not  that  be  full  performance? 
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This  contract  was  made  in  January,  1871,  and  all  the  stock 
furnished  by  appellant  was  to  be  fed  by  appellees.  Could  it 
have  been  in  the  contemplation  of  these  parties,  and  is  it  ap- 
parent from  the  language  of  the  contract,  construed  by  the 
circumstances,  that  these  hogs  were  not  to  be  marketed?  Is 
it  usual  among  farmers  to  carry  hogs  over  more  than  one 
winter?  The  term  "fed"  has  a  well  understood  meaning  when 
applied  to  cattle  or  hogs,  and  it  is,  to  be  made  fit  for  market 
by  feeding.  What  advantage  could  it  be  to  either  of  the 
parties  that  the  hogs  should  be  fed  from  year  to  year,  if 
not  to  fit  them  for  market?  To  keep  them  alive  simply,  could 
not  have  been  the  object.  So  with  the  young  cattle — they 
were  to  be  fed  that  their  growth  might  be  promoted,  and  their 
additional  weight  thereby  was  increase  in  which  the  tenants 
had  a  right  to  participate. 

A  careful  consideration  of  the  contract  satisfies  us  that  its 
true  meaning  is,  that  the  same  description  of  stock  which 
appellant  put  into  this  concern  was  to  be  returned  to  him  at 
the  end  of  the  term — that  is  to  say,  hogs  each  of  the  weight 
of  one  hundred  pounds,  pigs  weighing  from  fifteen  to  twenty 
pounds,  and  ten  yearlings  of  equivalent  value. 

It  is  too  plain  to  be  disputed,  that,  by  the  terms  of  this  con- 
tract, appellees  were  to  have  their  stipulated  portion  of  the 
benefit  of  the  increase  of  all  the  stock  left  upon  the  place. 
The  very  fact  that  they  were  to  pay  seven-twelfths  of  the  taxes 
upon  all  of  it,  forces  this  conclusion. 

The  point  made  by  appellees,  that  the  appeal  should  be  dis- 
missed, is  inopportune.  They  have  joined  in  error  and  gone 
to  the  merits. 

As  the  bill  prays  for  an  account,  it  should  have  been  re- 
tained for  that  purpose.  It  was  error,  on  the  defendants'  own 
showing,  to  dismiss  the  bill,  and  for  this  error  the  decree  must 
be  reversed,  and  the  cause  remanded  for  further  proceedings 

consistent  with  this  opinion. 

Decree  reversed. 
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John  J.  Van  Valkenburg    et  al. 

V. 

Trustees  of  Schools,  etc. 

1.  Decree  pro  confesso — discretion  of  the  court  in  requiring  evidence. 
A  party  against  whom  a  bill  lias  been  taken  for  confessed,  can  not 
assign  as  error  that  the  proof  does  not  sustain  the  allegations  of  the  bill, 
it  being  a  matter  of  discretion  with  the  court  whether  it  will  require  evi- 
dence to  be  produced. 

2.  Judicial,  sales  of  land — when  may  be  made  en  masse.  When  an 
officer  charged  with  the  sale  of  land  under  a  decree  of  court,  offers  the 
premises  in  separate  parcels  and  receives  no  bids,  it  is  not  error  to  then 
proceed  to  sell  the  same  en  masse. 

3.  Error — by  whom  assignable.  Parties  against  whom  a  decree  was 
rendered  sought  to  reverse  the  decree  in  toto,  on  the  ground  that  there  was 
error  committed  in  rendering  a  decree  against  a  co-defendant  on  whom 
there  had  been  no  service  and  for  whom  there  was  no  appearance.  The 
decree  was  not  jointly  against  such  person  and  the  plaintiffs  in  error,  and 
she  was  not  bound  with  them  to  perform  it,  and  the  only  interest  she  could 
have  in  the  land  in  controversy,  was  a  contingent  dowrer  interest:  Held, 
that,  under  our  practice,  any  error  that  might  appear  as  to  such  person 
could  not  be  taken  advantage  of  by  the  plaintiffs  in  error. 

Writ  of  Error  to  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  W.  W.  Heaton,  Judge,  presiding. 

Messrs.  Dinsmoor  &  Stager,  for  the  plaintiffs  in  error. 

Messrs.  Sackett  &  Bennett,  for  the  defendants  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  bill  was  to  foreclose  a  mortgage,  and  the  plaintiffs  in 
error,  together  with  other  defendants  in  the  court  below,  were 
defaulted,  and  a  decree  pro  confesso  rendered  against  each  of 
them.  The  mortgaged  premises  were  sold  under  the  decree, 
and  it  is  now  sought  to  reverse  it  on  the  ground  of  numerous 
errors  which,  it  is  alleged,  appear  on  the  record. 

It  is  insisted  that  the  decree  is  not  supported  by  the  evi- 
dence.    The  bill  was  taken  for  confessed  as  against  all  the 
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plaintiffs  in  error,  and  under  the  construction  uniformly 
given  to  the  statute,  the  court  could  enter  a  decree  even  with- 
out evidence,  and  if  the  evidence  was  in  fact  heard,  it  is  not 
indispensable  that  it  should  be  preserved  in  the  record.  In 
Smith  v.  Trimble  et  al.  27  111.  152,  it  was  said  that  when  a  bill 
was  taken  as  confessed,  the  court  trying  the  cause  may,  in 
its  discretion,  require  proof  as  to  all  or  any  portion  of  the 
allegations  of  the  bill,  or  render  a  decree  o-n  the  pro  confesso 
order  without  evidence.  A  party  against  whom  a  bill  has 
been  taken  for  confessed  can  not  therefore  assign  as  cause  of 
error  that  the  proof  does  not  sustain  the  allegations  of  the 
bill.  It  is  a  matter  of  discretion  with  the  court,  under  our 
practice,  whether  he  will  require  evidence  to  be  produced. 
Harmon  v.  Campbell,  30  111.  25 ;  Sullivan  v.  Sullivan,  42  111. 
315;    Cronan  v.  Frizell,  Admr.  42  111.  319. 

The  objection  that  John  J.  Van  Yalkenburg  was  defaulted 
for  failure  to  comply  with  a  rule  of  court  entered  against  him 
before  he  had  been  brought  into  court,  does  not  seem  to  have 
any  foundation  in  the  record.  The  order  on  him  to  answer 
by  the  first  day  of  the  next  term,  was  made  at  the  May  term, 
1866,  and  it  is  recited  in  the  record  that  he  appeared  by  his 
counsel  in  court  on  the  day  the  rule  was  entered  against  him. 
It  appearing  affirmatively  that  he  was  present  in  court  by 
his  attorney,  when  the  rule  to  answer  was  made,  he  can  not 
complain  that  he  was  defaulted  at  the  next  succeeding  term 
for  want  of  an  answer. 

It  is  urged  that  the  court  erred  in  decreeing  that  the  plain- 
tiff in  error,  John  J.  Van  Valkenburg,  should  pay  a  larger 
sum  than  was  found  due  to  the  defendants  in  error  by  the 
master  in  his  report.  This  objection,  like  the  one  just  no- 
ticed, has  no  foundation  in  fact. 

The  cause  was  referred  to  the  master  at  the  October  term, 
1866,  and  he  reported  at  the  same  term  that  he  found  there 
was  then  due  the  sum  of  $963.69,  and  the  court  at  that  term 
decreed  that  he  should  pay  the  amount  so  found  due,  together 
with  interest  at  the  rate  of  six  per  cent  per  annum,  within 
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thirty  days.  This  was  regular.  The  difficulty  in  the  case 
arises  from  the  fact  that  the  decree  was  not  actually  written 
up  and  filed  until  the  May  term,  1868.  The  error  insisted 
upon  is,  that  it  is  recited  in  the  decree  that  unless  John  J. 
Van  Valkenburg  shall  pay  the  sum  of  one  thousand  and  forty- 
four  dollars  and  ninety-five  cents  within  thirty  days,  the 
mortgaged  premises  should  be  sold.  This  sum  on  calcula- 
tion will  be  found  to  be  very  near,  if  not  the  exact  amount 
due,  according  to  the  master's  report,  and  although  it  was  an 
irregular  way  of  stating  it,  the  plaintiff  in  error  was  in  no- 
wise prejudiced  by  it.  He  was  not  required,  as  suggested  by 
counsel,  to  pay  $1044.95  with  ten  percent  per  annum  interest 
thereon  from  the  date  of  the  decree,  or  in  default  thereof  the 
mortgaged  premises  would  be  sold.  He  was  simply  required 
to  pay  the  sum  of  $1044.95;  and  it  will  be  found  that  upon 
any  calculation  that  can  properly  be  made,  this  was  less  than 
was  actually  due  at  that  date. 

In  the  latter  part  of  the  decree  the  master  is  directed,  in 
case  the  premises  should  be  sold,  that  out  of  the  proceeds  he 
should  pay  the  defendants  in  error  the  sum  of  $963.69,  with 
interest  at  six  per  cent  per  annum,  which  was  all  that  he  in  fact 
did  pay  them.  Whatever  informality  there  may  have  been 
in  preparing  the  decree,  there  was  no  error  that  could  work 
any  injury  to  plaintiff  in  error,  John  J.  Van  Valkenburg. 
He  could  have  avoided  the  sale  by  paying  the  amount  found 
to  be  due  by  the  master,  with  interest  at  the  rate  of  six  per 
cent.  He  was  not  required  by  the  terms  of  the  decree  to  pay 
any  greater  sum,  and  there  was  no  substantial  error  in  it  in 
this  regard. 

It  is  also  urged  that  as  the  premises  were  sold  en  masse 
there  was  error  in  confirming  the  sale.  The  premises  were 
first  offered  by  the  master  in  separate  parcels,  and  there  being 
no  bidders,  the  same  were  struck  off  en  masse  to  defendants  in 
error.  On  the  authority  of  Phelps  v.  Conover,  25  111.  309,  this 
was  not  error. 
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It  does  not  appear  that  there  was  any  service,  actual  or 
constructive,  on  Mary  J.  Brakey,  who  was  made  a  defendant 
to  the  bill,  and  there  being  no  appearance  for  her  in  the  court 
below,  the  present  plaintiffs  seek  to  reverse  the  decree  in  toio, 
on  the  ground  that  there  was  error  in  rendering'a  decree 
against  her.  This  we  do  not  think  they  are  authorized  to  do. 
They  can  not  assign  error  on  her  behalf.  When  she  com- 
plains we  will  consider  the  errors  affecting  her,  if  there 
are  any.  The  decree  is  not  jointly  against  her  and  either 
of  the  plaintiffs  in  error,  and  she  is  not  bound  with  them  to 
perform  it.  The  only  possible  interest  that  she  could  have  in 
the  land  in  controversy  would  be  a  contingent  dower  interest. 
Under  our  practice  the  error  that  may  appear  as  to  her,  can 
not  be  taken  advantage  of  by  plaintiffs  in  error.  Tibbs  v. 
Allen,  27  111.  119;  Greenman  v.  Harvey,  53  111.386;  Van 
Pelt  v.  Dimford  et  al.  58  111.  145. 

No  substantial  error  appearing  of  which  plaintiffs  in  error 
can  avail,  the  decree  must  be  affirmed  as  to  them. 

Decree  affirmed. 


Edward  Seckel  et  al. 

v. 

Emerson  W.  Scott  et  al. 

1.  Sale — when  complete  so  as  to  pass  the  title.  As  between  vendor 
and  vendee,  the  title  to  personal  property  passes  without  any  delivery 
whenever  the  sale  is  completed ;  and  an  agreement  to  sell  an  article  by 
weight,  when  the  article  is  identified  or  separated  from  other  like  articles, 
and  the  price  is  agreed  upon  between  the  parties,  will  be  a  complete  sale, 
if  the  parties  intended  it  as  such,  although  the  article  has  not  been  weighed. 
Whether  a  sale  is  complete  so  as  to  pass  the  title,  is  a  question  of  fact  for 
the  jury. 

2.  Pleading — when  necessary  to  declare  specially.  In  a  suit  to  recover 
damages  for  the  non-delivery  of  goods  under  an  executory  contract  to  sell, 
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or  for  the  non-delivery  of  goods  bargained  and  sold,  no  recovery  can  be 
had  upon  the  common  counts. 

3.  Pleading  and  evidence — count  for  goods  sold.  Special  counts  al- 
leging that  goods  were  bargained  and  sold  can  not  be  supported,  unless 
there  has  been  an  actual  sale  of  the  goods,  and  unless  the  property  in  them 
has  become  vested  in  the  purchaser. 

4.  Instructions — must  not  submit  a  different  state  of  fact  from  that 
stated  in  pleading.  Where  the  plaintiff  declares  upon  a  completed  sale,  it 
is  erroneous  for  the  court,  in  instructing  for  him,  to  submit  to  the  jury 
the  question  of  an  executory  contract  of  sale,  especially  where  there  is  no 
evidence  tending  to  prove  the  latter. 

5.  Sale — accidental  destruction  before  delivery — when  an  excuse  for  non- 
delivery. Where  the  defendants  sold  the  plaintiffs  their  entire  lot  of  butter 
at  fourteen  cents  per  pound,  the  terms  of  the  sale  being  that,  immediately 
upon  the  closing  of  the  bargain,  the  buyers  were  to  take  at  the  store  of  the 
sellers  and  pay  for  100  firkins,  and  pay  as  earnest  money  $2  for  each  of 
the  remaining  firkins,  which  they  were  to  take  at  the  sellers'  store  and  pay 
the  balance  of  the  price  within  thirty  days ;  and  where  they  took  and  paid 
for  at  the  time  125,  and  soon  after  16,  making  in  all  141  firkins,  and  paid 
the  earnest  money  on  the  remaining  109  firkins,  and  before  these  last  were 
taken  it  was  destroyed  by  the  Chicago  fire  without  fault  on  the  part  of  the 
sellers :  Held,  in  an  action  by  the  purchasers  to  recover  damages  for  the 
non-delivery  of  the  remainder  thus  destroyed,  the  declaration  showing  a 
completed  sale,  that  the  accidental  destruction  was  a  complete  defense  to 
the  action. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hou. 
John  G.  Rogers,  Judge,  presiding. 

Messrs.  Rosenthal,  Pence  &  Moses,  for  the  appellants. 

Messrs.  Hunter  &  Page,  for  the  appellees. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

Appellants  having  in  their  store  in  Chicago  a  specific  lot, 
comprising  250  firkins  of  butter,  September  27, 1871,  sold,  and 
appellees  bought,  the  entire  lot  at  the  price  of  fourteen  cents 
per  pound. 

The  terms  of  sale  were,  in  substance,  that  immediately  upon 
closing  the  bargain,  the  buyers  were  to  take,  at  the  store  of 
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sellers,  and  pay  for,  100  firkins,  also  pay  sellers  as  earnest 
money  $2  for  each  firkin  remaining  of  the  lot,  which  buyers 
were  also  to  take  at  sellers'  store,  and  pay  balance  of  price 
within  thirty  days. 

On  closing  bargain,  the  buyers,  instead  of  taking  100,  took 
125,  and  soon  after  16  more,  making  in  all  141  firkins  which 
they  took  and  paid  for,  leaving  109  to  be  taken  and  balance 
of  price  paid  within  thirty  days,  and  upon  which  they  paid 
the  earnest  money,  as  stipulated.  Before  these  last  were 
taken  by  the  buyers,  the  great  fire,  October  8  and  9,  came,  and 
the  goods  were  destroyed.  October  26,  1871,  the  buyers  de- 
manded them  of  sellers,  offering  to  pay  the  balance  of  price. 
The  refusal  was  placed  solely  on  the  ground  of  the  destruc- 
tion of  the  goods. 

Upon  these  facts,  the  buyers  brought  this  action,  declaring 
in  special  counts  for  not  delivering  goods  bargained  and  sold, 
and  the  common  counts.  They  recovered,  and  the  sellers 
bring  the  case  here  by  appeal. 

The  questions  in  the  case  arise  upon  the  giving  and  refusing 
of  instructions  to  the  jury. 

For  defendants,  the  court  was  requested  to  instruct  "that, 
between  the  vendor  and  vendee,  the  title  to  personal  property 
passes  without  any  delivery  whenever  the  sale  is  completed, 
and  an  agreement  to  sell  an  article  by  weight,  when  the  article 
is  identified  or  separated  from  other  like  articles,  and  the  price 
is  agreed  upon  between  the  parties,  may  be  a  complete  sale, 
if  the  parties  intended  it  as  such,  although  the  article  has  not 
been  weighed." 

This  instruction  was  refused,  and  the  same,  or  its  equiva- 
lent, is  not  contained  in  any  that  was  given. 

The  question  in  controversy  upon  the  facts  in  evidence 
was,  whether  the  sale  was  so  far  completed  as  that  the  prop- 
erty and  risk  were  in  purchasers.  If  the  property  passed,  the 
risk  was  with  them,  and  they  could  not  recover. 

The  instruction,  though  somewhat  abstract  in  form,  was 
directly  applicable,  and  if  the  propositions  of  law  embodied 
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in  it  are  correct,  then  it  was  error  to  refuse  it.  They  are  two : 
(1.)  That,  as  between  vendor  and  vendee,  the  title  passes  upon 
the  completion  of  the  sale,  without  any  delivery.  (2.)  That 
a  sale  of  specific  articles  by  weight,  and  the  price  agreed 
upon  between  the  parties,  may  be  a  complete  sale,  although 
the  articles  have  not  been  weighed,  if  the  parties  intended  it 
should  be  complete. 

The  cases  of  Wade  v.  Moffett,  21  111.  110,  and  Kohl  v.  Bind- 
ley, 39  111.  195,  sustain  the  first  proposition. 

The  second  proposition  is  sustained  by  the  cases  of  O'Keefe 
v.  Kellogg,  15  111.  347,  and  Holliday  v.  Burgess,  34  111.  193. 
In  the  latter  case,  the  court  said:  "As  between  the  parties,  the 
title  to  personal  property  passes  without  any  delivery  whenever 
the  sale  is  completed.  An  agreement  to  sell  an  article  by 
weight  or  measure,  when  the  article  is  identified  and  the  price 
agreed  upon,  may  be  a  complete  sale  if  the  parties  intended 
it  as  such,  although  the  article  sold  is  not  weighed  or  meas- 
ured,'7 citing  Riddle  v.  Varnum,  20  Pick.  280.  And  it  was 
also  held  that,  whether  the  sale  was  complete  was  a  question 
of  fact  for  the  jury.  This  rule  was  laid  down  in  Wade  v. 
Mofett,  supra,  citing  Kidder  v.  McKnight,  13  Johns.  293; 
Shurtliff  v.  Willard,  19  Pick.  209;  Houdlette  v.  Tollman,  14 
Maine  R.  400.  So,  in  Bell  v.  Farrar,  41  111.  404,  the  court 
said:  "  As  to  the  real  question,  whether  the  sale  was  so  far 
complete  as  to  vest  the  title  to  the  oats  in  Cannon,  this  was 
properly  left  to  the  jury  by  instructions  on  the  part  of  the 
defendant,  to  which  we  can  discover  no  good  objection." 

"We  do  not  understand  from  the  evidence,  that,  by  the  terms 
of  the  contract,  anything  was  required  to  be  done  by  the  ven- 
dors to  ascertain  the  quantity. 

In  O'Keefe  v.  Kellogg,  supra,  the  instruction  was  as  follows  : 
"If,  by  the  terms  of  the  contract  of  sale  of  personal  property, 
anything  remains  to  be  done  by  the  parties,  as  in  the  case  of 
grain,  where  the  quantity  is  yet  to  be  ascertained,  the  sale  is 
not  consummated  until  the  amount  of  such  grain  is  ascertained 
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and  delivery  made."  The  court  said:  "With  the  construc- 
tion assumed  on  the  argument,  this  instruction  would  be  erro- 
neous. Where  anything  remains  to  be  done  to  complete  the 
contract,  such  as  ascertaining  the  quantity  and  the  delivery 
of  possession,  the  title  does  not  pass  till  the  contract  is  thus 
completed,  while  the  title  may  pass  when  the  contract  is  com- 
pleted, although  something  may  remain  to  be  done  under  the 
contract  in  order  to  ascertain  the  amount  to  be  paid  by  the 
purchaser.  In  such  case,  if  the  possession  is  delivered  under 
the  contract,  and  such  is  the  intention  of  the  parties,  the  title 
may  pass  although  the  quantity  is  subsequently  to  be  ascer- 
tained. In  this  instruction,  when  fairly  understood,  the  court 
told  the  jury  that  if,  by  the  contract  of  sale,  the  quantity  of  the 
grain  was  still  to  be  ascertained,  and  the  possession  was  still 
to  be  delivered,  the  title  did  not  pass  until  those  acts  were  done, 
and  such  we  understand  to  be  the  law." 

In  Dennis  v.  Alexander,  3  Barr,  50,  it  was  held  that,  in 
in  order  to  prevent  the  property  from  passing,  something  must 
be  required  to  ascertain  the  quantity  by  the  very  terms  of  the 
contract.  When  it  is  clear,  by  the  terms  of  the  contract,  that 
the  parties  intended  the  sale  should  be  complete  before  the 
article  sold  is  weighed  or  measured,  the  property  will  pass 
before  this  is  done,  even  though  the  price  can  not  be  other- 
wise fixed.  Bosivell  v.  Green,  1  Dutch.  N.  J.  390;  Kimberly  v. 
Patehin,  19  N.  Y.  330. 

In  no  view  of  the  case  could  damages  for  the  non-delivery 
of  the  goods  be  recovered  upon  the  common  counts.  The 
special  counts  are  for  the  recovery  of  damages  for  the  non- 
delivery by  the  vendors  of  goods  bargained  and  sold,  and  not 
for  the  breach  of  an  executory  contract  to  sell.  The  very 
term  " bargained  and  sold"  imports  a  sale  by  which  the  title 
vested  in  the  vendee. 

These  special  counts  alleging  that  the  goods  were  bargained 
and  sold,  can  not  be  supported,  unless  there  has  been  an  actual 
sale  of  the  goods,  and  unless  the  property  in  them  has  become 
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vested  in  the  purchaser.     2  Chit.  PL  side  p.  264;  1  Chit.  PI. 
348. 

It  would  seem  to  follow,  logically,  that,  as  plaintiffs  are 
bound  by  the  allegations  of  their  declaration,  the  moment  the 
fact  of  the  accidental  destruction  of  these  goods  by  fire  was 
established,  the  answer  to  the  cause  of  action  in  these  counts 
was  complete. 

The  court,  by  instructions  on  behalf  of  appellees,  submit- 
ted the  question  to  the  jury  that,  if  they  believed,  from  the 
evidence,  "  that  Seckel  &  Co.  undertook  to  sell  and  deliver  said 
butter  to  Scott  &  Co."  etc.,  "and  if  the  jury  believe,  etc.,  that, 
by  the  terms  of  said  contract,  the  remaining  firkins  of  butter 
not  delivered  and  paid  for  as  aforesaid,  were  to  be  weighed 
within  a  day  or  two,  or  at  the  time  they  should  be  called  for, 
received  and  paid  for  by  plaintiffs  within  said  thirty  days,  and 
that  in  the  meantime  the  title  to  and  property  in  said  firkins  of 
butter  ivere  to  remain  in  the  defendants,  and  be  at  their  risk,  and 
that  said  butter  was  destroyed  by  fire  within  said  thirty  days, 
and  while  so  in  possession  of  defendants,  then  the  loss  must 
fall  on  them." 

Here  the  court  submits  the  question  to  the  jury  to  find  an 
executory  contract  of  sale,  when  appellees  had  declared  upon 
a  sale,  and  to  find  terms  to  such  contract,  which  there  is  no 
evidence  tending  to  prove. 

This  case  was  not  properly  submitted  to  the  jury,  and  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Aaron  E.  May 

v. 

James  Magee  et  dl. 

1.  Fraud  in  obtaining  the  execution  of  a  contract — misrepresentation  to 
Where  the  plaintiffs,  in  making  a  settlement  of  differences  with 

the  defendant  through  the  agent  of  the  latter,  who  was  unacquainted  with 
the  real  facts,  the  defendant  being  absent  from  the  State,  misrepresented 
material  facts,  and  claimed  pay  for  services  which  had  been  paid  them, 
and  thereby  induced  the  defendant's  agent  to  execute  an  agreement  that 
defendant  should  pay  them  money  not  due  them :  Held,  that  the  fraud 
and  misrepresentation  of  plaintiffs,  whereby  they  induced  the  agent  to 
make  the  contract,  presented  a  good  defense  to  an  action  on  the  same. 

2.  Same — negligence  on  the  part  of  the  agent.  In  such  a  case,  as  the 
agent  of  the  defendant  did  not  have  a  knowledge  of  the  facts,  he  was  not 
guilty  of  negligence  in  relying  upon  the  representations  of  the  plaintiffs. 
He  was  not  bound  to  wait  and  write  to  his  principal,  and  await  his  reply, 
to  ascertain  whether  the  representations  were  true  or  not,  but  had  a  right 
to  rely  upon  them  as  honestly  and  truthfully  made. 

3.  Pleading — plea  of  fraud  in  procuring  an  obligation  to  pay  money  on 
settlement.  Where  the  agreement  sued  on,  and  which  was  set  out  in  7mc 
verba  in  the  declaration,  showed  that  the  same  was  made  to  settle  all  mat- 
ters in  difference  between  the  plaintiffs  and  defendant,  growing  out  of 
their  prior  contract  in  respect  to  a  farm  of  the  defendant,  and  improve- 
ments made  thereon,  a  plea  by  the  defendant,  showing  that  plaintiffs 
induced  his  agent  to  execute  the  agreement  through  fraud  and  misrepre- 
sentation of  the  facts,  alleged  that  the  parties  settled  their  accounts  with 
respect  to  the  farm  in  the  declaration  mentioned,  and  allowed  damages 
for  the  surrender  of  the  possession :  Held,  that  the  plea  was  not  defective 
in  not  showing  what  matters  were  in  difference  between  the  parties  at 
the  time  of  the  settlement. 

4.  Plea — negativing  averment  in  declaration.  Where  the  plaintiffs  sued 
upon  an  instrument  for  the  payment  of  money,  which  required  them  to 
surrender  the  possession  of  a  farm  as  a  condition  precedent  to  their  right 
of  recovery,  and  alleged  that  they  had  surrendered  the  same  to  the  defend- 
ant, and  he  had  accepted  the  same,  and  the  defendant,  by  his  plea,  set  up 
fraud  and  misrepresentation  tc>  avoid  the  agreement,  it  was  contended 
that  his  plea  failed  to  negative  such  surrender  and  acceptance  by  him, 
and  showed  no  offer  to  restore  the  same.  The  plea  alleged  that  as  soon 
as  defendant  was  informed  of  the  fraud,  and  while  plaintiffs  were  still  in 
possession,  and  before  any  performance  on  their  part,  he  repudiated  the 
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contract  sued  on,  and  notified  plaintiffs  tnereof,  and  that  they  afterwards 
abandoned  the  farm  and  announced  their  determination  to  enforce  the 
contract:  Held,  that  the  plea  was  sufficiently  certain  in  negativing  the 
fact  of  the  surrender  and  acceptance  of  the  farm. 

Appeal  from  the  Circuit  Court  of  Bureaircounty ;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  the  appellees,  upon 
a  sealed  instrument,  executed  by  the  appellant,  through  an 
attorney  in  fact,  and  by  the  appellees,  of  which  the  following 
is  a  copy : 

"  It  is  hereby  agreed  between  Aaron  E.  May,  by  G.  Gilbert 
Gibons,  his  attorney  in  fact,  of  the  one  part,  and  James  Magee 
and  William  J.  Magee,  of  the  other  part,  as  follows :  That 
said  May  shall  pay  to  said  Magees  $450,  in  full  payment  of 
all  improvements  made  by  them  upon  said  May's  farm,  now 
in  their  occupation,  in  Indiantown,  in  the  county  of  Bureau, 
and  State  of  Illinois,  and,  also,  of  all  other  demands  held  by 
them  against  him ;  and  that  said  Magees,  by  the  day  aforesaid, 
shall  surrender  to  said  May  the  possession  of  the  farm  afore- 
said, with  the  appurtenances  and  all  improvements  made 
thereon  by  them;  the  object  of  this  agreement  being  to  settle 
all  matters  in  difference  between  these  parties,  and  to  cancel 
all  contracts  for  the  possession  and  use  of  said  premises. 

"  In  witness  whereof,  said  parties  have  hereunto  set  their 
hands  and  seals,  this  13th  day  of  February,  A.  D.  1871." 

The  plaintiffs,  in  the  several  counts  of  their  declaration,  set 
forth  this  agreement  in  hcec  verba,  and  alleged  that  they  sur- 
rendered possession  of  said  farm  on  March  1,  1871,  and  all 
the  improvements  thereon,  which  were  accepted  by  the  de- 
fendant; and  that  plaintiffs  had,  in  all  things,  complied  with 
the  agreement,  and  showed  that  defendant  refused  to  pay  said 
sum. 

The  defendant  filed  three  pleas :  First — Non  est  factum. 
Second — Alleging  fraud  and  misrepresentation.  Third — Same 
in  fuller  form. 

8— 66th  III. 
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The  second  amended  plea,  after  the  formal  part,  was  as  fol- 
lows : 

aThat  the  said  writing  obligatory,  in  the  first,  second  and 
third  counts  of  the  plaintiffs'  declaration  mentioned,  are  one 
and  the  same;  that  the  said  writing  obligatory  was  obtained 
of  the  defendant  by  the  plaintiffs  through  fraud,  covin  and 
misrepresentations  of  the  plaintiffs,  in  manner  following,  to 
wit:  On  the  15th  day  of  February,  1871,  at  said  county,  the 
plaintiffs,  and  the  defendant,  by  his  attorney  in  fact,  G.  Gilbert 
Gibons,  were  settling  their  matters  in  relation  to  their  accounts 
with  respect  to  the  farm  in  said  declaration  mentioned;  that 
the  defendant,  at  that  time,  was  absent  in  the  State  of  Mis- 
souri, and  his  said  attorney  was  uninformed  as  to  the  state  of 
the  accounts  between  the  plaintiffs  and  the  defendant,  either 
as  to  the  various  items  that  were  claimed  by  the  plaintiffs  to 
be  owing  to  them  by  the  defendant  or  as  to  any  offsets  that 
the  defendant  had  against  the  plaintiffs;  and,  also,  was  unin- 
formed as  to  any  arrangements  or  agreements,  made  between 
the  plaintiffs  and  the  defendant,  that  any  damages  should  be 
paid  by  the  defendant  to  the  plaintiffs,  in  consideration  that 
the  plaintiffs  should  surrender  the  possession  of  said  farm  to 
the  defendant;  which  want  of  information  on  the  part  of  said 
attorney  was  then  and  there  well  known  to  the  plaintiffs. 

"And  the  plaintiffs,  for  the  purpose  of  inducing  the  said 
attorney  to  make  a  settlement  of  said  accounts,  to  allow  to  the 
plaintiffs  damages  for  the  surrender  of  the  possession  of  said 
farm,  and  to  execute  said  writing  obligatory* in  behalf  of  the 
defendant,  and  to  defraud  the  defendant  therein,  then  and 
there  wilfully,  knowingly  and  falsely  represented  to  said  at- 
torney that  said  defendant  had  acknowledged  and  agreed,  to 
and  with  the  plaintiffs,  that  damages  to  a  considerable  amount 
■ — from  $200  to  $300 — ought  to  be,  and  should  be,  paid  by 
the  defendant  to  the  plaintiffs  for  the  surrender  of  the  posses- 
sion of  said  farm  by  them  to  the  defendant;  further,  that  a 
large  quantity  of  land  had  been  plowed  by  the  plaintiffs  for 
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the  benefit  of  the  defendant,  more  than  they  had  in  fact 
plowed  for  him,  to  wit:  25  acres  more;  further,  that  the 
defendant  owed  a  large  sum  of  money,  to  wit:  $100,  for  the 
work  in  and  about  the  cultivation  of  hedge  fence  on  said 
farm,  when,  in  truth  and  in  fact,  the  defendant  had  already 
paid  therefor;  further,  that  it  had  been  agreed  between  the 
plaintiffs  and  the  defendant  that  the  defendant  had  no  offset 
against  the  accounts  of  the  plaintiffs,  when,  in  truth  and  in 
fact,  the  offsets  of  the  defendant  were  greater  than  the  ac- 
counts of  the  plaintiffs. 

"And  the  defendant  avers  that  each  and  all  of  said  repre- 
sentations were  false  and  untrue,  and  that  the  plaintiffs  then 
and  there  well  knew  the  same  were  so  false  and  untrue.  And 
the  defendant  further  avers  that  his  said  attorney,  being  ignor- 
ant of  the  subject  matters  of  said  representations,  relying  on 
them  as  being  true,  and  being  deceived  thereby,  was  induced 
thereby  to  execute  and  deliver  to  the  plaintiffs  said  writing 
obligatory,  portion  of  the  sum  mentioned  in  said  writing 
obligatory,  to  wit:  $200,  being  for  damages  for  the  surrender 
of  said  farm  by  the  plaintiffs  to  the  defendant.  And  the 
defendant  further  avers  that,  immediately  upon  being  in- 
formed of  the  said  false  and  fraudulent  representations,  and 
whilst  the  plaintiffs  were  still  in  the  possession  of  the  farm 
in  the  declaration  mentioned,  and  before  the  plaintiffs  had 
done  anything  in  the  performance  of  the  contract,  as  con- 
tained in  said  writing  obligatory,  the  defendant  repudiated 
the  same,  and  notified  said  plaintiffs  that  he  would  not  be 
bound  thereby ;  but,  notwithstanding  he  so  notified  the  plain- 
tiffs, they  abandoned  the  said  farm,  and  insisted  that  they 
could  enforce  the  said  contract;  and  this  the  defendant  is 
ready  to  verify.     Whereupon  he  prays  judgment,  etc." 

The  court  sustained  a  demurrer  to  all  the  pleas  except  the 
first,  which  was  withdrawn,  and  thereupon  the  court  rendered 
judgment  for  the  plaintiffs  upon  the  demurrer,  and  assessed 
the  damages. 
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Messrs.  Eckles  &  Kyle,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  second  plea,  as  amended,  was  substantially  good,  and 
the  demurrer  should  not  have  been  sustained  to  it.  It  might 
have  been,  in  some  respects,  more  formally  drawn;  but  it 
clearly  sets  up  fraud  in  obtaining  the  execution  of  the  instru- 
ment which  was  the  foundation  of  the  suit. 

The  plea  is  claimed  to  be  defective  because  it  does  not  show 
what  matters  were  in  difference  between  the  parties  at  the 
time  of  the  settlement. 

The  plea  avers  that  the  parties  settled  their  accounts  with 
respect  to  the  farm  in  the  declaration  mentioned,  and  allowed 
damages  for  the  surrender  of  the  possession.  The  writing 
was  evidently  executed  for  these  matters.  Such  is  the  legal 
intendment  from  the  averments  in  the  plea.  There  could 
have  been  nothing  else  to  constitute  the  consideration  of  the 
agreement. 

It  is  further  contended  that  the  plea  does  not  negative  the 
averment  in  the  declaration  that  the  plaintiffs  had  surren- 
dered the  farm  to  defendant,  and  he  had  accepted  it,  and 
there  was  no  offer  to  restore  the  same  to  plaintiffs,  and  place 
them  in  statu  quo. 

The  averment,  in  this  regard,  might  be  improved,  and 
made  more  explicit;  but  we  think  it  is  sufficiently  certain. 
In  the  conclusion  of  the  plea,  it  is  averred  that,  upon  informa- 
tion of  the  false  and  fraudulent  representations,  and  while 
plaintiffs  were  still  in  possession  of  the  farm,  and  before  any 
performance  of  the  contract  on  their  part,  the  defendant 
repudiated  the  same,  and  notified  the  plaintiffs  that  he  would 
not  be  bound  by  it;  and  that  they  then  abandoned  the  farm, 
and  announced  their  determination  to  enforce  the  contract. 
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The  only  averment  of  performance  on  the  part  of  the  plain- 
tiffs was  the  surrender  of  the  possession.  The  express  under- 
taking on  the  part  of  the  defendant  was  to  pay  a  certain 
amount  of  money,  and,  impliedly,  to  accept  the  possession. 
The  settlement,  however,  as  to  the  surrender,  possession  and 
payment,  was  an  entirety.  Payment  could  not  be  enforced 
of  the  money  without  a  surrender  of  possession.  This  view 
of  the  contract  has  been  taken  by  the  pleader,  and  he  has 
averred  in  the  declaration  full  performance  by  plaintiffs  in 
the  surrender  of  the  farm. 

Does  not  the  plea  negative  the  averment  of  surrender  and 
acceptance?  It  expressly  avers  that  plaintiffs  were  in  pos- 
session when  the  contract,  in  their  presence,  was  wholly  re- 
nounced for  fraud,  and  that  they  then  abandoned  the  farm. 
This  must  be  regarded  as  a  distinct  denial  of  the  declaration. 
If  the  plea  be  true,  there  could  not  have  been  a  surrender 
and  acceptance,  in  the  sense  of  those  words  as  used  in  the 
declaration.  The  defendant  could  not  disavow  the  contract 
and  at  the  same  time  accept  the  possession.  The  acts  were 
incompatible. 

There  was  not  negligence  on  the  part  of  the  attorney  in 
fact  which  would  relieve  of  the  alleged  fraud.  The  princi- 
pal was  absent  from  the  State,  and  the  attorney  did  not  omit 
proper  care  and  prudence  in  not  writing  to  his  principal,  and 
awaiting  a  reply  as  to  the  truth  or  falsity  of  the  statements 
made. 

The  agent  met  the  plaintiffs,  in  the  absence  of  his  princi- 
pal, and  was  informed  as  to  their  knowledge  of  the  matters  to 
be  adjusted.  He  relied  upon  them,  trusted  in  their  truth, 
and  was  induced,  by  their  false  and  fraudulent  statements,  to 
make  the  contract. 

He  had  the  right  to  rely  upon  their  assertions.  There  was 
nothing  to  create  suspicion,  and  the  law  does  not  require  that, 
without  any  cause,  we  should  indulge  in  mistrust.  It  does 
not  encourage  constant  doubt,  which  would  destroy  all  con- 
fidence in  the  existence  of  honor  and  honesty. 
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The  plea  avers  that  the  parties,  when  they  met,  did  not 
have  equal  knowledge  of  the  facts,  and  that  the  false  and 
fraudulent  representations  of  the  party  possessing  superior 
information  were  made  to  induce  a  settlement.  The  object 
was  accomplished.  Should  the  plaintiffs  complain  because 
reliance  was  had  in  their  veracity?  Can  the  confidence  re- 
posed excuse  or  lessen  their  fraud  ? 

We  think  that  the  plea  is  certain  to  a  common  intent,  and 
that  replication  should  be  made  to  it. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Christopher  Rafferty. 

v. 

The  People  of  the  State  of  Illinois. 

1.  Change  op  venue — in  capital  case.  Where  one  charged  with  the 
crime  of  murder  filed  his  petition  for  a  change  of  venue,  properly  verified, 
showing  that  he  feared  he  would  not  receive  a  fair  and  impartial  trial  in 
the  court  in  which  the  cause  was  pending,  on  account  that  the  inhabitants 
of  the  county  were  prejudiced  against  him:  Held,  that  the  court  had  no 
discretion  to  refuse  the  application. 

2.  Same — act  of  1861  construed.  The  act  of  1861,  relating  to  change  of 
venue  in  criminal  cases,  relates  solely  to  offenses  which  are  not  punishable 
with  death ;  and  as  to  capital  cases,  left  the  law,  as  contained  in  the  Re- 
vised Statutes  of  1845,  unchanged. 

3.  Drunkenness — as  affecting  crime.  It  is  a  well  settled  rule  of  the 
common  law,  recognized  in  our  criminal  code,  that  voluntary  drunken- 
ness is  no  excuse  for  crime;  and  when,  without  intoxication,  the  law 
would  impute  to  the  act  a  criminal  intent,  as  in  the  case  of  wanton  kill- 
ing without  provocation,  drunkenness  is  not  available  to  disprove  such 
intent. 

4.  Same — evidence  of  in  criminal  case.  As  under  our  statute  it  belongs 
to  the  jury  to  fix  the  punishment  for  murder,  which  may  be  either  death 
by  hanging,  or  imprisonment  in  the  penitentiary  for  life,  or  for  a  term  not 


1872.]  Rafferty  v.  The  People.  119 

Opinion  of  the  Court. 

less  than  fourteen  years,  it  is  competent  to  prove,  on  the  trial,  that  the 
accused  was  intoxicated  at  the  time  of  the  homicide,  as  showing  his  con- 
dition, and  in  that  respect,  it  constituting  a  part  of  the  res  gestae,  to  enable 
the  jury  intelligently  to  graduate  the  punishment.  But  proof  of  intoxi- 
cation an  hour  or  so  before  the  commission  of  the  homicide  is  not  admis- 
sible. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon'.  Lambert  Tree,  Judge,  presiding. 

This  was  an  indictment  against  the  plaintiff  in  error  for 
the  murder  of  Patrick  O'Meara.  The  facts  involved  in  the 
decision  are  stated  in  the  opinion  of  the  court. 

Mr.  Edward  A.  Small,  for  the  plaintiff  in  error. 

Mr.  C.  H.  Reed,  State's  Attorney,  for  the  People. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

Christopher  Rafferty  was  indicted,  tried  and  convicted  of 
murder,  in  the  criminal  court  of  Cook  county,  and  sentenced 
to  be  executed. 

The  case  is  brought  before  this  court  by  writ  of  error. 

One  of  the  errors  assigned  is  the  refusal  of  an  application, 
by  the  defendant,  for  a  change  of  venue.  The  petition  there- 
for was  as  follows: 

"State  of  Illinois, 

Cook  county. 

"  The  September  Term  of  the  Criminal  Court  of  Cook  County,  in  said  State, 
in  the  year  of  our  Lord,  A.  D.  1872. 

"  The  People  of  the  State  of  Illinois  ) 

vs.  v  Indictment  for  Murder. 

Christopher  Rafferty.  ) 

"The  petition  of  Christopher  Rafferty,  the  defendant  and 
accused  above  named,  respectfully  represents  to  his  Honor, 
the  Judge  of  said  court,  that  the  petitioner  fears  he  will  not  re- 
ceive a  fair  and  impartial  trial  in  the  court  in  which  said  trial 
is  pending,  on   account  that  the  minds  of  the  inhabitants  of 
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said  Cook  county,  wherein  said  trial  is  pending,  are  preju- 
diced against  the  petitioner.  The  petitioner  further  states 
that  he  did  not  ascertain  the  existence  of  such  prejudice  until 
the  third  day  of  September,  A.  D.  1872,  and  two  days  next 
before  this  date.  He,  therefore,  prays  for  a  change  of  ventie 
in  said  cause,  pursuant  to  the  statute  in  such  cases  made  and 
provided. 

"  Dated  September  4,  1872. 

his 
"Christopher  +  Rafferty." 
mark 

The  petition  was  duly  verified  by  affidavit. 
Previous  to  1861,  the  law  regulating  the  change  of  venue 
in  criminal  cases  stood  thus: 

"When  any  defendant  in  any  indictment  or  information 
in  any  court  in  this  State,  shall  fear  that  he  will  not  re- 
ceive a  fair  and  impartial  trial  in  the  court  in  which  the 
trial  is  pending,  on  account  that  the  judge  is  prejudiced,  or 
that  the  minds  of  the  inhabitants  of  the  county  wherein  the 
trial  is  pending  are  prejudiced  against  him,  such  party  may 
apply  to  the  court  in  term  time,  or  the  judge  thereof  in 
vacation,  for  a  change  of  venue,  by  petition  setting  forth  the 
cause  of  such  application,  verified  by  affidavit,  reasonable 
previous  notice  being  given,"  etc.,  "and  the  court  or  judge 
shall  award  a  change  of  venue  to  the  next  nearest  county 
where  the  causes  complained  of  do  not  exist." 

On  the  21st  of  February,  1861,  the  general  assembly  passed 
the  following  act,  amendatory  of  that  law: 

"When  any  defendants  in  any  indictment  or  information 
for  any  offense  not  punishable  with  death  in  any  court  in  this 
State,  shall  apply  to  said  court  for  a  change  of  venue,  under 
the  provisions  of  section  5,  chapter  106  of  the  Revised  Statutes, 
such  defendants  shall,  in  addition  to  the  causes  in  said  section 
expressed,  set  forth  in  his  petition  the  grounds  of  his  belief 
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or  knowledge  that  the  judge  of  said  court  or  the  minds  of 
the  inhabitants  of  the  county  in  which  the  action  is  pending 
are  prejudiced  against  him,  and  the  facts  which  induced  him 
to  believe  that  such  prejudice,  either  on  the  part  of  said  judge 
or  the  inhabitants  of  said  county,  does  exist. 

"Sec.  2.  Such  petition  shall  be  verified  by  affidavit  of  the 
defendant,  as  now  required  by  law;  and  said  court  shall  hear 
said  petition,  and  shall  have  power  to  grant  or  deny  the 
same. 

"Sec.  3.  It  shall  be  lawful  for  the  State's  Attorney,  on 
behalf  of  the  people,  to  deny  the  facts  stated  in  the  petition 
and  support  the  same  by  counter  affidavit. 

"Sec.  4.  No  court  shall  grant  any  change  of  venue  in  a 
criminal  cause  where  the  facts  set  forth  in  the  petition  are 
disproved  by  counter  affidavits  on  the  part  of  the  people,  nor 
unless  said  court  shall  be  satisfied  that  said  petition  is  true,  in 
substance  and  in  fact,  and  that  there  is  reasonable  grounds 
to  fear  that  said  defendant  can  not  receive  a  fair  and  impar- 
tial trial  in  the  court  where  the  same  is  pending." 

No  question  is  made  as  to  the  regularity  of  the  application 
in  this  case,  but  the  position  is  taken,  on  the  part  of  the  peo- 
ple, that  the  court  below  was,  notwithstanding,  authorized  to 
deny  the  petition,  under  the  last  clause  of  the  fourth  section 
of  said  amendatory  act. 

The  former  law  was  peremptory  that  the  court  "shall  award 
a  change  of  venue."  The  court  had  no  power  to  deny  it, 
where  the  application  was  in  due  form.  Such  power  was  first 
given  by  the  second  section  of  the  amendatory  act  of  1861; 
and  it  is  given  there  clearly  in  the  cases  named  in  the  first 
section — cases  only  where  the  offense  is  "  not  punishable  with 
death."  We  regard  the  fourth  section  as  but  regulating  the 
exercise  -of  the  power  given  by  the  second  section. 

The  first  clause  of  the  fourth  section — "  no  court  shall  grant 
any  change  of  venue  in  a  criminal  cause  where  the  facts  set 
forth  in  the  petition  are  disproved  by  counter  affidavits  on 
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the  part  of  the  people" — manifestly  has  respect  to  cases  where 
the  offense  is  not  punishable  with  death,  as  it  is  only  in  such 
cases  that  the  facts  which  induce  the  belief  of  the  prejudice 
against  the  defendant  must  be  set  forth  in  the  petition,  and 
where  counter  affidavits  are  admissible;  and  the  last  clause 
of  the  fourth  section,  as  we  read  it,  relates  to  such  cases  only, 
requiring  that,  even  if  the  said  facts  are  not  so  disproved,  the 
court  shall  not  then  grant  the  change  of  venue,  unless  it  shall 
be  satisfied  that  the  petition  is  true  in  substance  and  in  fact, 
and  that  there  are  reasonable  grounds  for  the  defendant's 
fear. 

If  that  clause  be  understood  as  embracing  capital  cases,  as 
the  defendant  only  swears  in  such  cases  to  his  fear  that  he 
will  not  receive  a  fair  trial,  without  setting  forth  its  grounds 
or  the  facts  which  induce  it,  where  would  be  the  court's 
means  of  satisfying  itself  whether  the  petition  is  true  in  sub- 
stance and  in  fact,  and  whether  there  are  reasonable  grounds 
for  the  defendant's  fear? 

We  think  the  exception  of  capital  cases,  contained  in  the 
first  section  of  this  amendatory  act,  must  be  taken  as  carried 
into  the  fourth  section;  that  the  words,  "in  a  criminal  cause," 
in  the  latter  section,  mean  such  a  criminal  cause  as  is  provided 
for  in  the  first  section,  namely:  one  where  the  offense  is  not 
punishable  with  death — and  we  must  declare,  as  the  true  con- 
struction of  this  amendatory  act  of  1861,  as  derived  from 
comparing  together  its  different  sections,  that  it  relates  solely 
to  offenses  which  are  not  punishable  with  death;  and  that  as 
to  capital  cases,  the  old  law  as  to  the  change  of  venue  in 
criminal  cases  remains  unchanged. 

The  old  law  had  come  to  be  notoriously  perverted  from  its 
true  purpose.  A  change  of  venue  was  resorted  to,  as  an 
ordinary  mode  of  defense,  to  secure  an  acquittal  through  the 
loss  of  testimony,  which  would  not  infrequently  occur  from 
the  delay  caused  by  a  change  of  venue  and  the  enhanced 
difficulty  of  getting  the  attendance  of  witnesses  in  a  foreign 
county.     The   legislature,  doubtless,   deemed   that  it  wTould 
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sufficiently  meet  the  mischief  to  apply  the  remedy  in  cases 
where  the  offense  was  not  punishable  with  death,  considering 
that  in  capital  cases,  which  were  comparatively  rare,  and 
where  was  involved  the  grave  result  of  the  taking  of  human 
life,  it  would  be  better  to  bear  the  ills  of  the  old  law  than  to 
take  from-  a  defendant  the  legal  benefit  which  he  enjoyed 
under  that  law. 

It  was  error  to  refuse  the  change  of  venue. 

As  this  must  cause  a  reversal,  it  becomes  unnecessary,  as 
regards  the  present  decision,  to  consider  the  other  errors 
assigned,  among  which  are  that  the  prisoner  was  not  fur- 
nished, previous  to  his  arraignment,  with  a  true  copy  of  the 
indictment,  nor  with  a  list  of  the  jurors,  and  that  the  jury 
was  not  properly  selected. 

There  is  one,  however,  we  will  notice,  as  the  same  question 
may  arise  on  another  trial. 

There  was  an  offer  of  testimony  on  the  part  of  the  defend- 
ant, on  the  trial,  which  was  refused,  that  about  four  hours 
before  the  time  of  the  homicide,  he  was  grossly  intoxicated; 
that  about  an  hour  and  a  half  previous  to  said  time,  he  was 
intoxicated  in  a  less  degree,  and  that  he  was  intoxicated  at 
the  time  of  the  homicide. 

It  is  a  well  settled  rule  of  the  common  law  that  voluntary 
drunkenness  is  no  excuse  for  crime,  and  the  wisdom  of  the 
rule  has  received  legislative  recognition  by  its  enactment  into 
our  criminal  code  as  statutory  law. 

Sir  Matthew  Hale,  in  his  "  History  of  the  Pleas  of  the 
Crown,"  thus  declares  the  doctrine:  "The  third  kind  of 
dementia"  he  says,  "is  that  which  is  dementia  affectata,  name- 
ly: drunkenness.  This  vice  doth  deprive  men  of  the  use  of 
reason,  and  puts  many  men  into  a  perfect,  but  temporarv 
phrenzy;  *  *  •  *  but  by  the  laws  of  England  such  a 
person  shall  have  no  privilege  by  his  voluntarily  contracted 
madness,  but  shall  have  the  same  judgment  as  if  he  were  in 
his  right  senses." 
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He  states  as  an  exception  to  the  rule,  where  indulgence 
in  habits  of  intemperance  has  produced  permanent  mental 
disease,  which  he  calls  "fixed  phrenzy."     1  Hale,  32. 

The  crime  of  murder  can  not  be  reduced  to  manslaughter 
by  showing  that  the  perpetrator  was  drunk,  when  the  same 
offense,  if  committed  by  a  sober  man,  would  be  murder.  The 
People  v.  Rogers,  18  N.  Y.  27;  The  Commonwealth  v.  Hawkins, 
3  Gray,  466;  and  see  Mclntyre  v.  The  People,  38  111.  520. 

Where,  without  intoxication,  the  law  would  impute  to  the 
act  a  criminal  intent,  as  in  the  case  of  wanton  killing  with- 
out provocation,  drunkenness  is  not  available  to  disprove  such 
intent. 

In  Pennsylvania,  Tennessee  and  some  other  States,  the 
crime  of  murder  is  classified  by  statute  into  two  degrees. 
Where  the  killing  is  "wilful,  deliberate,  malicious  and  pre- 
meditated," it  is  murder  in  the  first  degree.  All  other  kinds 
of  murder  are  declared  to  be  murder  in  the  second  degree. 
Where  this  distinction  prevails,  it  has  been  held  that  the 
influence  of  intoxication  may  be  considered  by  the  jury  in 
determining  whether  the  crime  is  murder  in  the  first  or  second 
degree  under  the  statute.  As  there  are  no  degrees  of  murder 
under  our  law,  decisions  made  under  such  statutes  are  inap- 
plicable here. 

And  it  has  been  held  that,  where  what  the  law  deems  suffi- 
cient provocation  has  been  given,  Avhich,  if  acted  upon  in- 
stantly, would  mitigate  the  offense  of  a  sober  man,  and  the 
question  in  the  case  of  a  drunken  man  is,  whether  that  pro- 
vocation was  in  truth  acted  upon,  evidence  of  intoxication 
may  be  considered  in  deciding  that  question;  because  the 
question  is,  in  such  cases,  whether  the  fatal  act  is  to  be  at- 
tributed to  the  passion  of  anger  excited  by  the  previous  pro- 
vocation ;  and  that  passion,  as  is  said,  is  more  easily  excitable 
in  a  person  when  in  a  state  of  intoxication  than  when  he  is 
sober.  The  State  v.  Mc Carts,  1  Speers  (S.  Car.),  384;  Rex  v. 
Thomas,  7  Carr.  and  Payne,  817. 
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The  record  does  not  present  a  case  of  such  a  character. 

Yet,  so  far  as  the  offer  went  to  prove  that  the  prisoner  was 
intoxicated  at  the  time  of  the  commission  of  the  homicide, 
the  majority  of  the  court  are  of  opinion  the  evidence  should 
have  been  received,  as  showing  the  condition  of  the  defend- 
ant at  the  time,  and  in  that  respect  constituting  part  of  the 
res  gestce. 

Under  our  statute,  it  belongs  to  the  jury  to  fix  the  punish- 
ment for  murder,  which  may  be  either  death  by  hanging  or 
imprisonment  in  the  penitentiary  for  the  term  of  life,  or  for  a 
term  of  not  less  than  fourteen  years. 

It  is  important  that  all  the  concomitant  circumstances  of 
the  act  committed — the  condition  of  the  prisoner  at  the  time, 
among  the  rest,  as  tending  to  give  character  to  his  conduct — 
so  far  as  they  may  be  regarded  as  a  part  of  the  res  gestce, 
should  be  laid  before  the  jury,  that  as  near  as  may  be,  they 
may  see  the  crime  as  it  is — the  precise  complexion  of  it — in 
order  that  they  may  intelligently  graduate  the  punishment. 

But  proof  of  intoxication  at  the  other  times  embraced  in 
the  offer,  we  think,  was  properly  rejected. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Patrick  Ahern  et  al. 

V. 

Thomas  S.  Evans, 

Mechanic's  lien — construction  of  act  of  1869.  The  law  of  1869  does 
not  extend  the  lien  of  mechanics  and  material-men  beyond  the  first  sub- 
contractor. 

Appeal  from  the  Circuit  Court  of  Cook  county  ;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 
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This  was  a  suit  brought  by  Thomas  S.  Evans  against  Pat- 
rick Ahern  and  Daniel  A.  Walsh,  to  establish  a  mechanic's 
lien  on  the  premises  of  the  defendants  for  work  done  thereon 
by  the  plaintiff.  The  court  granted  the  relief  sought,  and 
the  defendants  appeal. 

Mr.  M.  F.  Heenan,  for  the  appellants. 

Mr.  George  W.  Knox,  for  the  appellee. 

Per  Curiam  :  It  has  been  decided  at  the  present  term,  in 
the  case  of  Bothgerber  v.  Dupuy,  64  111.  452,  that  the  law  of 
1869  does  not  extend  the  lien  of  mechanics  and  material-men 
beyond  the  first  sub-contractor.  This  bill  was  brought  by  an 
employee  under  the  sub-contractor,  and  can  not,  therefore,  be 
maintained. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Mary  Elder  et  al. 

v. 
William  Sabin  et  al. 

1.  Rescission  of  executed  contract — must  be  done,  in  a  reasonable  time 
after  discovery  of  fraud.  On  bill  in  chancery  to  rescind  the  purchase 
of  a  house  and  lot,  which  had  been  executed  by  a  conveyance,  and  the 
giving  of  notes  and  mortgage  on  the  premises  for  the  unpaid  purchase 
money,  on  the  ground  that  the  vendor,  at  the  time  of  the  sale,  represented 
that  there  were  in  existence  papers  guaranteeing  the  right  to  use  water 
from  a  well  on  the  adjoining  lot,  and  providing  that  whenever  the  owner 
of  the  lot  sold  would  sink  a  well  on  such  lot,  the  former  owner  of  both 
lots  would  furnish  the  stone  to  wall  the  same,  and  that  the  vendor  would 
get  such  papers  and  give  them  to  the  purchaser,  which  representations 
were  not  true ;  it  appeared  that  the  purchase  was  made  about  the  first  day 
of  October,  1869,  and  completed  in  a  week  or  ten  days  thereafter,  by  the 
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payment  of  $2000,  the  delivery  of  the  deed,  and  the  execution  of  notes  and 
mortgage  for  $2100, the  balance  of  the  price,  and  the  taking  of  possession; 
that  in  May,  1870,  the  owner  of  the  adjacent  lot  refused  the  privilege  of 
getting  water  from  his  well;  that  the  purchaser  then  offered  to  rescind, 
when  the  vendor  offered  to  dig  the  well,  if  possession  was  given  for  that 
purpose;  and  that  on  June  14th,  1870,  the  purchaser  tendered  the  vendor 
a  deed  for  the  premises  and  $200  for  rent,  and  demanded  a  return  of  the 
money  paid  and  the  notes  and  mortgage,  and  on  refusal  filed  his  bill  to 
rescind:  Held,  that  the  facts  were  sufficient  to  justifj^  a  rescission,  if  the 
contract  had  not  been  executed;  but  that  the  purchaser  having  received 
the  deed,  gone  into  possession  without  taking  steps  to  secure  the  use  of 
water  from  the  well  on  the  adjoining  lot,  and  held  the  property  for  about 
seven  months,  the  application  came  too  late  to  set  aside  the  sale,  and  have 
the  notes  and  mortgage  cancelled,  for  a  misrepresentation  of  the  kind, 
which  was  not  regarded  of  sufficient  importance  to  justify  a  rescission 
after  such  a  delay. 

2.  Same — misrepresentations  must  relate  to  material  facts.  When  fraud 
exists  sufficient  to  rescind  an  executed  contract,  it  should  relate  to  the 
thing  sold,  and  should  be  essential  to  its  enjoyment.  Where  the  repre- 
sentations made  in  the  sale  of  a  house  and  lot  was  the  right  to  use  water 
from  a  well  on  an  adjacent  lot,  there  being  no  well  on  that  sold,  and  the 
proof  showed  that  one  could  be  sunk  on  the  lot  sold  in  a  short  space  of 
time,  for  a  sum  of  money  that  was  not  very  large :  Held,  that  after  a  delay 
of  seven  months  by  the  purchaser  before  offering  to  rescind,  the  fail- 
ure of  the  vendor  to  make  good  his  representations  in  this  respect,  was 
not  of  a  such  material  character  as  to  require  a  rescission  of  the  contract. 

3.  Injunction — of  collection  of  purchase  money,  for  fraud.  Where  the 
grantor  of  a  house  and  lot  falsely  represented  to  the  grantee  at  the  time 
of  his  purchase,  that  there  were  papers  in  existence,  guaranteeing  to  the 
owners  of  such  lot  the  privilege  of  using  water  from  a  well  on  an  adjoin- 
ing lot,  and  agreed  to  get  them  for  the  purchaser,  and  it  appeared  that 
the  grantor  had  assigned  the  notes  given  for  the  unpaid  price  without 
consideration  to  cut  off  the  maker's  defense :  Held,  on  bill  by  the  grantee 
to  rescind  for  fraud,  and  to  enjoin  the  collection  of  these  notes,  that  while 
a  rescission  could  not  be  had,  the  court  should  have  enjoined  the  col- 
lection of  so  much  of  the  notes  as  would  equal  the  full  cost  of  sinking  a 
wrell  on  the  lot  sold. 

4.  Same — measure  of  damages  on  dissolution.  In  a  suit  in  chancery  by 
the  purchaser  of  property  to  rescind  the  purchase,  and  to  enjoin  the  col- 
lection of  the  notes  given  for  the  unpaid  purchase  money  in  the  hands  of 
an  assignee  under  a  colorable  assignment:  Held,  upon  dissolution  of  the 
temporary  injunction,  that  the  assessment  of  damages  must  be  confined 
to  those  sustained  by  reason  of  improperly  suing  out  the  writ;  that  a 
charge  for  solicitor's  fees  could  only  extend  to  the  motion  to  dissolve  the 
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injunction,  and  that  it  was  error  to  allow  the  entire  expense  incurred  in 
the  preparation  and  trial  of  the  cause  as  damages. 

5.  Same — sufficiency  of  proof  to  sustain  damages  allowed  for  solicitor's 
fee  on  dissolution.  Where,  on  the  dissolution  of  an  injunction  granted  on 
a  bill  for  the  rescission  of  a  contract  of  purchase,  the  damages  assessed 
were  within  a  few  dollars  of  the  amount  which  the  solicitor  who  tried  the 
cause  swore  it  was  worth  to  try  the  cause  on  its  merits,  but  there  was  no 
proof  that  he  charged  that  sum  for  trying  the  whole  case,  or  that  such 
sum  had  been  agreed  to  be  paid  him :  Held,  that  the  damages  allowed 
were  not  supported  by  the  evidence. 

Appeal  from  the  Court  of  Common  Pleas  of  the  city  of 
Aurora;  the  Hon.  Richard  G.  Montony,  Judge,  presiding. 

The  material  facts  of  the  case  are  stated  in  the  opinion. 
After  the  hearing  of  the  cause  the  court  below  dissolved  the 
temporary  injunction  granted.  Upon  suggestion  of  dam- 
ages for  attorney's  fees  and  expenses,  the  court  assessed  the 
damages  at  $200  attorney's  fees,  and  $36  expenses. 

Mr.  S.  W.  Brown,  for  the  appellants. 

Messrs.  Wheaton,  Smith  &  McDole,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  equity,  brought  by  appellants  in  the  court 
of  common  pleas  of  the  city  of  Aurora,  against  appellee,  for 
the  purpose  of  rescinding  the  purchase  of  a  house  and  lot  in 
that  city.  It  is  alleged  that  Sabin,  at  the  time  of  the  sale, 
represented  that  there  were  in  existence  papers  guaranteeing 
the  right  to  use  water  from  a  well  on  an  adjoining  lot  to  that 
sold  to  appellants,  and  that  he  would  get  the  papers  and  place 
them  in  the  hands  of  appellants.  And  that  he  further  rep- 
resented the  papers  provided  that  whenever  the  owner  of  the 
lot  sold  to  them  should  sink  a  well  on  the  lot,  the  former 
owner  of  both  lots  would  furnish  the  stone  necessary  to  wall 
and  complete  such  well.  The  bill  charges  that  there  was  no 
such  contract  or  papers,  and  that  Sabin  knew  they  did  not 
exist,  or  that  he  fraudulently  made  the  representation  without 
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any  knowledge  on  the  subject;  that  the  stone  for  the  well 
had  been  furnished  to  Sabin,  which  filled  and  terminated  any 
contract  that  may  have  existed  in  relation  thereto. 

From  an  examination  of  the  evidence  we  think  it  sustains 
the  truth  of  the  allegations.  And  had  the  contract  remained 
unexecuted,  or  had  this  proceeding  been  instituted  in  a  rea- 
sonable time,  the  complainants  would  have  been  entitled  to 
the  relief  asked  in  the  bill. 

It  is  true,  that  the  notes  and  mortgage  given  to  secure  the 
deferred  payments  on  the  purchase,  were  transferred  before 
they  were  due,  but  all  of  the  evidence  considered  in  relation 
to  the  assignment,  we  think  that  it  was  not  for  value,  and 
only  to  prevent  a  defense.  We  shall  therefore  consider  the 
case  as  though  Sabin  was  still  the  holder  of  these  securities. 

It  appears  that  about  the  first  of  October,  1869,  complain- 
ants and  Sabin  met  at  the  office  of  Town  and  closed  the  trade, 
complainants  paying  $500  on  the  purchase,  with  the  under- 
standing that  when  they  should  in  a  few  days  pay  the  balance 
of  a  cash  payment  of  two  thousand  dollars  to  the  elder  Town, 
and  give  their  notes  for  $2100,  secured  by  mortgage  on  the 
premises,  then  Town  was  to  deliver  to  them  the  deed  for  the 
property.  A  week  or  ten  days  afterwards  the  remaining  $1500 
of  the  cash  payment  was  made  to  Town,  the  notes  and  mort- 
gage delivered,  and  complainants  received  the  deed  for  the 
house  and  lot,  and  went  into  possession.  Subsequently  they 
ceased  to  occupy  it  themselves,  and  rented  it  to  tenants,  who 
occupied  it  until  about  May,  1870,  when  the  tenants,  being 
refused  the  privilege  of  getting  water  on  the  adjoining  lot, 
refused  to  pay  rent.  Complainants  thereupon  offered  to  re- 
scind the  contract  upon  receiving  back  the  $2000  paid  on  the 
property,  and  their  notes  and  mortgage,  and  to  pay  rent  for 
the  time  it  was  occupied,  but  Sabin  declined,  and  offered  to 
dig  a  well  if  they  would  give  him  possession  for  the  purpose, 
but  this  they  declined.  Afterwards,  on  the  14th  of  June,  1870, 
they  tendered  him  a  deed  for  the  premises  and  two  hundred 
dollars  for  rent,  and  demanded  a  return  of  the  purchase 
9— 66th  III. 
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money  and  the  notes  and  mortgage,  but  Sabin  declined  to  do 
so,  and  complainants  then  filed  this  bill. 

Having  received  the  deed  and  gone  into  possession  without 
taking  the  necessary  steps  to  secure  the  use  of  water  from  the 
well  on  the  adjoining  lot,  and  having  held  the  property  for 
about  seven  months,  it  must  be  held  that  the  application 
comes  too  late  to  have  the  sale  set  aside,  and  the  deed,  notes 
and  mortgage  canceled.  The  misrepresentation  was  not  of 
that  important  character  that  requires  an  executed  con- 
tract, acquiesced  in  for  such  a  length  of  time,  to  be  set  aside. 
When  Sabin  went  out  to  get  the  papers,  and  did  not  return, 
their  suspicions  should  have  been  aroused  that  he  could  not 
produce  them,  and  living,  as  complainants  did,  on  the  lot, 
and  obtaining  water  from  the  adjoining  lot,  had  they  regarded 
a  want  of  a  well  of  such  vital  importance  to  the  property,  it  is 
strange  that  they,  in  view  of  the  fact  that  Sabin  had  not  pro- 
duced the  papers,  did  not  inquire  of  the  owner  of  the  well  on  the 
adjoining  lot  whether  there  was  existing  such  an  agreement  as 
Sabin  had  represented.  They  must  have  known  they  had  but 
to  make  the  inquiry  and  have  obtained  the  information.  Such 
delay  and  want  of  promptness  on  their  part  are,  in  the  opin- 
ion of  a  majority  of  the  court,  strong  evidence  of  a  waiver  of 
that  part  of  the  agreement,  or,  at  least,  as  showing  insufficient 
grounds  to  rescind  the  contract. 

But  conceding  it  was  not,  in  the  opinion  of  a  majority  of 
the  court  the  failure  to  make  good  the  promise  of  Sabin  is 
not  of  such  a  material  character  as  requires  a  rescission.  Where 
fraud  exists  sufficient  to  rescind  a  contract,  it 'should  relate 
to  the  thing  sold,  and  should  be  essential  to  its  enjoyment. 
The  evidence  shows  that  a  well  can  be  sunk  on  the  lot  for  a 
sum  of  money  that  is  not  large,  and  which  could  be  sunk  in 
a  short  time.  But  equity  and  good  conscience  require  that 
Sabin  should  not  be  permitted  to  collect,  nor  should  his  assignee 
collect,  the  full  sum  due  on  these  notes,  and  the  full  amount 
of  the  cost  of  sinking  a  well  should  have  been  enjoined.  This 
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Sabin  regarded  as  just  and  obligatory  on  him,  as  he  offered  to 
sink  a  well  on  the  lot.     In  this  the  decree  was  wrong. 

Again,  the  damages  allowed  for  wrongfully  suing  out  the 
injunction  were  too  large,  and  can  not  be  supported  by  the 
evidence.  The  statute  only  allows  the  assessment  of  damages 
sustained  by  reason  of  improperly  suing  out  the  injunction, 
and  the  damages  must  be  confined  alone  to  that  ground.  The 
charge  for  lawyer's  fees  could  only  extend  to  the  motion  to 
dissolve  the  injunction.  Had  no  injunction  been  granted, 
and  this  bill  had  progressed  to  a  hearing  as  it  did,  we  imagine 
no  one  would  have  conceived  the  idea  that  damages  could  be 
claimed  on  a  dismissal  of  the  bill,  and  simply  because  the 
damage  contemplated  by  the  statute  had  not  been  sustained. 
Then  why  allow  as  damages  the  ex.pense  of  trying  the  cause. 
There  would  be  no  more  reason  for  doing  so  in  the  one  case 
than  in  the  other.  The  evidence  on  the  motion  to  assess 
damages  goes  to  the  entire  expense  of  trying  the  case,  and  the 
court  seems  to  have  allowed  them  on  the  evidence  The 
amount  allowed  is  within  a  few  dollars  of  the  amount  the 
solicitor  who  tried  the  case  swore  it  was  worth  to  try  the  case 
on  the  merits.  We  can  see  that  the  amount  is  certainly 
large,  very  large  simply  for  a  solicitor's  fee,  for  obtaining  a 
dissolution  of  the  injunction.  There  seems  to  be  no  evidence 
in  the  record  as  to  the  value  of  such  services.  The  solicitor 
trying  the  case  does  not  swear  that  he  had  charged  that  sum, 
even  for  trying  the.  whole  cause,  or  that  appellees  had  agreed 
to  pay  that  sum.  / 

For  the  errors  indicated  the  decree  of  the  court  below  is 
reversed  and  the  cause  remanded. 

Decree  reversed. 
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The  Ada  Street  Methodist  Episcopal  Church 

v. 
George  0.  Garnsey. 

1  Religious  society — must  sue  and  be  sued  through  its  trustees.  Re- 
ligious societies  incorporated  under  the  provisions  of  the  Revised  Statutes 
of  1845  and  the  act  of  1855,  relating  to  such  bodies,  can  only  sue  by  their 
trustees  and  be  reached  by  suit  only  through  their  trustees.  As  a  church, 
they  can  not  sue  or  be  sued,  but  actions  by  or  against  them  must  be 
brought  by  or  against  the  trustees. 

2.  Same — waiver  of  objection  as  to  the  style  by  which  corporation  is  sued. 
Where  a  religious  society,  incorporated  under  the  laws  of  this  State,  was 
sued  as  The  Ada  Street  Methodist  Episcopal  Church,  instead  of  as  the  trus- 
tees of  such  church,  but  failed  to  take  advantage  of  the  objection  in  the 
court  below:    Held,  that  the  objection  could  not  be  taken  on  appeal. 

3.  Contract — to  pay  for  plans  upon  a  condition.  Where  various  plans 
were  drawn  and  presented  for  a  church  building,  and  that  of  the  plaintiff 
was  accepted  by  the  defendants  upon  condition  that  the  building  on  the 
plaintiff's  plans  could  be  built  for  a  certain  sum,  and  when  it  was  ascer- 
tained that  it  could  not  be  built  for  such  sum  the  plans  were  rejected,  and 
the  evidence  failed  to  show  any  promise  to  pay  for  the  plans:  Held,  that 
the  plaintiff  was  not  entitled  to  recover  for  making  the  plans. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

Messrs.  King,  Scott  &  Payson,  for  the  appellant. 

Mr.  Consider  H.  Willett,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  in  the  Cook  circuit  court, 
resulting  in  a  verdict  and  judgment  for  the  plaintiff.  The 
defendants,  a  religious  corporation,  appeal  and  assign  several 
errors.  The  first  is,  the  suit  should  have  been  brought  against 
the  trustees  of  the  church  defending. 

The  act  respecting  religious  societies  provides  that  such  so- 
ciety or  congregation  may  assume  a  name  and  elect  or  appoint 
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any  number  of  trustees  not  exceeding  ten,  who  shall  be  styled 
trustees  of  such  society  or  congregation  by  the  name  assumed, 
and  the  title  to  the  land  purchased  and  improvements  made 
shall  be  vested  in  the  trustees  by  the  name  and  style  assumed 
aforesaid.     R.  S.  1845. 

By  section  2  of  the  act  of  1855,  it  is  provided  that  the  per- 
sons elected  under  the  above  law  in  the  capacity  of  trustees, 
whether  known  by  the  name  of  trustees,  wardens,  vestrymen, 
or  any  other  name,  may  assume  and  continue  to  use  the  name, 
style  or  description  as  a  corporation  by  which  they  are  known 
in  the  discipline  or  organization  of  the  society  to  which  they 
belong  or  by  which  they  are  elected,  and  shall  by  such  name 
be  known  and  described  in  all  matters  pertaining  to  their  said 
corporation.     Laws  of  1855,  p.  171. 

From  this  legislation,  we  are  of  opinion  that  religious  so- 
cieties incorporated  under  the  laws  cited  can  only  sue  by  their 
trustees,  and  be  reached  by  suit  only  through  their  trustees. 
An  instance  of  the  former  is  found  in  43  111.  81,  Trustees  of 
First  Congregational  Church  v.  Stewart.  We  have  been  unable 
to  find  any  case  in  which  the  church,  by  its  corporate  name, 
has  sued  or  been  sued. 

By  the  forty-fourth  section  of  the  act  of  1845,  the  title  to 
the  church  lands  is  in  the  trustees ;  by  the  forty-sixth  they 
have  perpetual  succession  and  existence,  and  the  title  to 
buildings  and  improvements,  as  well  as  the  land,  is  vested  in 
the  trustees  by  their  assumed  name  and  their  successors  for- 
ever; and  by  that  section  they  are  made  capable  in  law  to  sue 
and  be  sued,  implead  and  be  impleaded,  answer  and  be  an- 
swered unto,  defend  and  be  defended,  in  all  courts  of  law  or 
equity  whatsoever,  in  and  by  the  name  and  style  assumed  as 
aforesaid. 

The  question  is,  what  is  that  assumed  name  and  style?  The 
answer  is,  The  Trustees  of  the  Ada  Street  Methodist  Episcopal 
Church. 

We  can  perceive  no  difference  in  principle  between  this  case 
and  Marsh  v.  Astoria  Lodge  No.  112,  I.  0.  0.  F.,  27  111.  421. 
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There  is  this  difference,  that  action  was  brought  by  the  lodge 
as  a  corporation,  to  which  there  was  a  plea  of  nul  tiel  corpora- 
tion. In  this,  the  defendants  are  not  sued  as  a  corporation,  but 
as  a  church.  As  a  church  they  can  not  sue  or  be  sued.  Ac- 
tions by  or  against  them  must  be  brought  by  or  against  the 
trustees. 

The  defendants,  however,  failing  to  take  advantage  of  this 
objection  in  the  court  below,  can  not  now  avail  of  it  here. 

The  next  point  made  is,  that  the  verdict  is  contrary  to  the 
evidence,  and  in  this  we  entirely  concur. 

We  have  examined  the  record  with  great  care,  and  can  not 
discover  that  the  plans  of  plaintiff  were  ever  accepted  uncon- 
ditionally. There  is  no  conflict  of  testimony  on  this  point. 
That  portion  of  the  evidence  which  may  be  said  to  be  dis- 
puted must  be  limited  to  what  Colby,  Brown  and  Culver  said 
to  appellee  as  to  acceptance  of  the  plans.  The  liability  of 
the  defendants  depended  upon  the  fact  of  a  contract  to  accept 
at  all  events,  when  the  proof  is  conclusive  that  the  acceptance 
was  conditional,  depending  upon  the  fact  that  the  building  on 
appellee's  plans  could  be  built  for  a  certain  sum.  Other  archi- 
tects had  submitted  plans,  but  those  of  appellee  were  approved 
provided  they  could  be  carried  out  for  a  certain  specified  sum 
of  money.  When  the  fact  was  ascertained  they  could  not  be, 
all  the  plans  submitted  were  rejected  by  the  building  com- 
mittee. 

The  evidence  fails  to  establish  a  promise  to  pay  for  these 
plans.  The  verdict  is  against  the  great  preponderance  of  the 
testimony,  and  it  should  have  been  set  aside  on  motion. 

For  the  reasons  given,  the  judgment  is  reversed. 

Judgment  reversed. 
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The  People  ex  rel.  Samuel  Peets  et  al. 

v. 

Helon  S.  Mead. 

County  court— jurisdiction.  The  extended  jurisdiction  of  the  LaSalle 
county  court  under  the  act  of  1865,  was  repealed  by  the  constitution  of 
1870,  and  that  court  can  now  only  exercise  such  jurisdiction  as  is  con- 
ferred on  county  courts  by  general  law. 

Mr.  Thomas  F.  Bowen,  for  the  relators. 

Mr.  W.  Bushnell,  Attorney  General,  for  the  respondent. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  a  petition  for  a  mandamus  to  compel  the  clerk  of 
the  LaSalle  county  court  to  issue  a  summons  in  a  cause  where- 
in relators  were"  plaintiffs  and  Nehemiah  B.  Harris  was  de- 
fendant, and  where  the  amount  claimed  to  be  due  to  plaintiffs 
exceeded  the  sum  of  $500. 

Respondent  refused  to  issue  the  process  on  the  ground  that 
the  county  court  of  LaSalle  county  had  no  jurisdiction  in 
causes  where  the  amount  in  controversy  exceeded  the  sum  of 
$500. 

Under  the  act  of  1865,  the  county  court  of  LaSalle  county 
had  concurrent  jurisdiction  in  all  civil  causes  with  the  circuit 
court  of  that  county. 

In  Blake  et  al.  v.  Peckham,  64  111.  362,  it  was  held  that  the 
extended  jurisdiction  conferred  by  the  act  of  1865  upon  the 
county  court  of  LaSalle  county  was  repealed  by  the  provisions 
of  the  constitution  of  1870,  and  that  that  court  can  now  only 
exercise  such  jurisdiction  as  is  conferred  by  the  general  law 
in  force  July  1st,  1872.  By  the  provisions  of  the  general  law, 
county  courts  have  no  jurisdiction  in  civil  causes  where  the 
amount  in  controversy  exceeds  $500.  Respondent  properly 
refused  to  issue  the  process. 
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The  views  of  the  court  on  the  questions  raised  in  this  case 
have  been  fully  stated  in  the  opinion  filed  in  the  case  of  Blake 
v.  PecJcham,  supra,  and  it  is  not  necessary  to  restate  them. 

The  peremptory  writ  of  mandamus  is  denied. 

Mandamus  refused. 


Joseph  Gilson 


Michael   Collins. 

Master  and  servant — liability  of  servant  to  master  for  injury 
from  neglect  of  duty.  In  an  action  by  an  engineer  to  recover  his  wages 
for  services  on  defendant's  tug  boat,  the  evidence  tended  to  show  that  the 
boat  was  damaged  by  fire  while  in  plaintiff's  charge,  and  that  it  was  the 
result  of  a  breach  of  duty  on  his  part,  and  the  defendant  sought  to  recoup 
these  damages.  The  court  instructed  the  jury  for  plaintiff  "that  an  engi- 
neer of  a  tug  boat  is  not  an  insurer  of  the  boat  upon  which  he  works, 
and  is  not  responsible  for  damage  to  the  machinery  which  is  not  directly 
attributable  to  his  negligence:"  Held,  that  the  instruction  was  erroneous, 
and  calculated  to  mislead  the  jury.  The  engineer  was  liable,  if  the  dam- 
age could  be  fairly  attributable  to  the  act  done  or  omitted  by  him  as  a 
natural  result  or  a  just  consequence. 

Appeal   from  the    Superior   Court  of  Cook  county;    the 
Hon.  William  A.  Porter,  Judge,  presiding. 

Messrs.  Smith,  Upton  &  Waterman,  and  Mr.  Homer 
Cook,  for  the  appellant. 

Mr.  William  H.  Condon,  for  the  appellee.     . 

Mr.  Justice   McAllister   delivered   the  opinion  of  the 
Court : 

This  was  a  suit  by  appellee  to  recover  wages  for  services  as 
engineer  upon  appellant's  tug  boat. 
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On  the  trial,  appellant  gave  evidence  tending  to  show  that 
the  boat  was  damaged  by  fire  whilst  in  the  charge  of  appellee 
as  engineer;  that  it  was  the  result  of  a  breach  of  duty  on  his 
part,  and  sought  to  recoup  for  these  damages  in  this  action. 

The  court  instructed  the  jury,  on  request  of  appellee's 
counsel,  "that  an  engineer  of  a  tug  boat  is  not  an  insurer  of 
the  boat  upon  which  he  works,  and  is  not  responsible  for  dam- 
age to  the  machinery  which  is  not  directly  attributable  to  his 
negligence. " 

This  was  a  question  of  liability  of  agent  to  the  principal. 
Story  says:  "The  loss  or  damage  need  not  be  directly  or  im- 
mediately caused  by  the  act  which  is  done  or  omitted  to  be 
done.  It  wiU'be  sufficient  if  it  be  fairly  attributable  to  it  as 
a  natural  result,  or  a  just  consequence."  Story  on  Ag.  sec. 
217(c). 

The  instruction  was  erroneous,  calculated  to,  and  no  doubt 
did,  mislead  the  jury. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


The  People  ex  rel.  Chicago  and  Iowa  K>.  E.  Co. 

v 
August  Chapman  et  al. 

Municipal  subscription — condition  of  call  for  election  and  vote  must 
be  shown  to  have  been  complied  with.  Where  the  petition  for  the  call  of  an 
election  to  determine  whether  a  township  should  subscribe  to  the  capital 
stock  of  a  railroad,  clearly  showed  that  the,  signers  intended  to  have  the 
subscription,  if  anj^made  under  the  provisions  of  the  act  6-f  1869,  entitled 
"An  act  to  fund  and  provide  for  paying  railroad  debts  of  counties,  town- 
ships, cities  and  towns,"  and  where  the  notice  of  the  election  referred  to 
such  petition,  it  was  held  that  a  majority  of  all  the  voters  residing  in  the 
township  must  vote  for  the  proposition,  and  that  a  majority  of  the  votes 
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cast  at  such  election,  which  were  not  a  majority  of  the  voters  residing  in 
the  township,  created  no  liability  on  the  authorities  to  make  the  proposed 
subscription. 

This  was  an  application  in  this  court  for  a  mandamus. 
The  facts  necessary  to  an  understanding  of  the  case  appear  in 
the  opinion. 

Mr.  E.  Walker,  for  the  relator. 

Messrs.  Plato  &  Brown,  for  the  respondents. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  relator  presented  to  this  court  a  petition,  and  prayed 
for  a  writ  of  mandamus,  commanding  the  supervisor  andcler.k 
of  the  town  of  Big  Eock,  to  issue  and  deliver  certain  bonds 
to  aid  in  the  construction  of  the  railroad. 

The  respondents  filed  an  answer  in  which,  amongst  other 
matters,  it  is  alleged  that  the  proceedings,  in  regard  to  the 
election,  should  have  been  conducted  in  accordance  with  "An 
act  to  fund  and  provide  for  paying  the  railroad  debts  of 
counties,  townships,  cities  and  towns,"  in  force  April  16th, 
1869;  and  that  a  majority  of  the  legal  voters  living  in  the 
town  of  Big  Rock  at  the  time  of  the  election,  did  not  vote  for 
the  subscription. 

A  demurrer  was  filed  which  admitted  that  a  majority  of 
the  legal  voters  did  not  vote  in  favor  of  the  subscription. 

The  reference  in  the  petition  for  the  election  clearly  shows 
that  the  signers  of  it  desired  and  intended  to  have  the  bene- 
fit of  the  provisions  of  the  act  of  1869.  The  first  section  of 
this  act  gives  to  any  county,  township,  city  or  town,  which 
may  have  created  a  debt  to  aid  in  the  construction  of  any 
railway,  the  benefit  of  any  increased  taxation  for  State  pur- 
poses over  and  above  the  amount  of  the  assessment  roll  of  the 
year  1868.  According  to  section  seven,  the  municipality  is 
not  entitled  to  the  advantages  as  provided  in  section  one,  and 
to  a  registration  of  the  bonds,  unless  "  a  majority  of  the  legal 
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voters  living  in  said  county,  township,  city  or  town  were  in 
favor  of  such  aid,  subscription  or  donation."  See  Sess.  Laws 
of  1869,  p.  316. 

As  the  demurrer  admits  the  fact  that  a  majority  of  the 
voters  did  not  vote  in  favor  of  the  subscription,  and  as  the 
law  makes  this  a  condition  precedent  to  the  registration  of  the 
bonds,  it  follows  that  the  municipality  can  not  have  the  ben- 
efit of  the  act  of  1869.  There  can  scarcely  be  a  shadow  of 
doubt  that  the  voters  who  called  the  election  had  this  act  in 
view,  and  as  it  has  not  been  complied  with,  the  authorities 
of  the  town  have  no  right  to  issue  the  bonds.  • 

The  petition  for  the  election  specially  refers  to  the  act  of 
1869  by  its  title ;  and  the  notice  of  the  election  refers  to  the 
petition  as  on  file  in  the  clerk's  office.  This  petition  and  all 
the  proceedings  on  the  part  of  the  municipality  were  subject 
to  examination  by  all  parties  interested,  and  hence  there 
could  be  no  imposition  or  deception.  The  relator  was  bound 
to  know  the  prerequisite  to  the  validity  of  the  subscription. 

The  condition  was  imposed  that  the  subscription  should 
not  be  made  unless  the  election  should  so  result  as  to  entitle 
the  bonds  to  registration  ;  and  as  it  did  not  so  result,  the 
mandamus  must  be  refused. 

The  same  question  was  decided  in  the  case  of  McWhorter 
v.  The  People,  65  111.  290. 

Mandamus  refused. 


Daniel  Hallesy 

V. 

Obadiah  Jackson  et  al. 

1.  Specific  performance — defeated  by  gross  laches.  In  1846,  the  com- 
plainant purchased  an  eighty-acre  tract  of  land  by  a  verbal  contract,  and 
conveyed   to  the  vendor    forty   acres   of   land  to    secure  the  payment 
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of  the  price  of  the  other  tract,  with  interest.  The  complainant  finding 
that  he  could  get  the  money  at  a  less  rate  of  interest,  by  consent  of  all 
parties,  the  vendor  conveyed  both  tracts  to  one  J,  who  advanced  the  money 
and  became  substituted  in  the  place  of  the  original  vendor.  In  1849,  the 
complainant  paid  J  a  portion  of  the  purchase  money.  In  1868,  the 
heirs  of  J,  he  having  died,  conveyed  the  lands  to  G,  when  the  com- 
plainant filed  his  bill  to  have  the  deed  to  G  declared  a  mortgage,  and 
for  redemption  from  the  same,  or  have  a  trust  declared,  or  to  compel  the 
heirs  of  J  to  account  for  the  value  of  the  lands :  Held,  that  the  relation 
of  the  original  parties  as  to  the  eighty-acre  tract  was  that  of  vendor  and 
vendee ;  that  J,  by  substitution,  took  the  place  of  the  vendor,  and  that 
the  complainant's  remedy  as  to  this  tract  was  by  bill  for  specific  perform- 
ance, but  that,  by  his  gross  laches  and  inexcusable  delay  in  completing  the 
contract,  he  was  barred  of  that  remedy. 

2.  Mortgage — right  to  redeem  from  conveyance  given  as  a  security. 
Where  a  party,  in  1846,  conveyed  forty  acres  of  land  to  one  from  whom 
he  had  verbally  purchased  an  eighty-acre  tract,  as  a  security  for  the  pay- 
ment of  the  purchase  money,  and,  in  1848,  by  agreement,  one  G  was  sub- 
stituted as  vendor,  and  both  tracts  were  conveyed  to  him  by  the  orig- 
inal vendor,  who  was  paid  by  G,  and  the  heirs  of  G,  after  his  death, 
sold  and  conveyed  both  tracts :  Held,  that  the  relation  thus  created  as  to 
the  forty  acre  tract  was  that  of  mortgagor  and  mortgagee;  that  the  sale 
and  conveyance  by  the  heirs  was  a  distinct  abandonment  and  repudiation 
of  the  contract  of  sale  as  to  the  other  tract,  and  operated  to  discharge  the 
vendee  from  the  payment  of  the  price,  and  therefore  was  a  satisfaction  of 
the  mortgage,  and  that  the  heirs  were  liable,  on  bill  to  declare  and  enforce 
the  trust,  to  account  to  the  mortgagor  for  the  value  of  the  forty-acre  tract, 
after  deducting  taxes  paid. 

3.  Limitation — bill  to  redeem  from  mortgage.  By  analogy  to  the  ordi- 
nary limitation  of  rights  of  entry  and  actions  of  ejectment,  the  mortgagor's 
right  of  redemption  in  equity  will  be  barred  in  twenty  years  from  the 
time  the  mortgagee  enters  into  possession  after  breach  of  condition. 

4.  Same — enforcement  of  trust.  It  seems  that  the  statute  of  limitations 
will  not  be  applied  in  a  proceeding  in  equity  to  enforce  a  trust  to  reconvey 
the  legal  title  to  lands  after  discharge  from  the  mortgage  debt. 

5.  Parties  in  chancery — on  a  bill  to  enforce  trust.  On  bill  to  declare 
and  enforce  a  trust  against  the  heirs  of  a  deceased  trustee,  the  adminis- 
trator of  such  deceased  trustee  is  not  a  necessary  party. 

Appeal  from  the  Circuit  Court  of  Lake  county;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

Messrs.  Joslyn  &  Slavin,  for  the  appellant. 

Mr.  A.  Cate,  for  the  appellees. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  filed  on  the  7th  day  of  March, 
1868,  against  the  heirs  of  Obadiah  Jackson,  Avho  died  in  Oc- 
tober, 1865,  and  Jacob  Guth,  the  grantee  of  said  heirs,  for  the 
purpose  of  having  a  warranty  deed  of  certain  lands  from  R. 
K.  Swift  to  said  Jackson,  of  the  date  of  January  17,  1848, 
declared  to  be  only  a  mortgage  from  Hallesy,  the  complainant, 
to  Jackson,  and^for  the  redemption  thereof;  or  to  have  it  de- 
clared that  the  lands  were  held  in  trust  by  Jackson  for  Hal- 
lesy; or  that  said  heirs  should  account  for  and  pay  to  com- 
plainant the  value  of  the  land  sold  to  Guth. 

The  allegations  of  the  bill,  substantially,  are,  that  the  com- 
plainant was  the  owner  in  fee  of  the  southeast  quarter  of  the 
northeast  quarter  of  section  28,  township  45  north,  range  6 
east;  that  Swift  purchased,  at  the  Land  Office  of  the  United 
States,  the  south  half  of  the  northwest  quarter  of  section  27, 
in  the  same  township  and  range,  and  adjoining  the  first  de- 
scribed tract,  and  that,  at  the  same  time,  January  17,  1846, 
the  complainant  conveyed  to  Swift  said  forty-acre  tract  of 
land  by  a  Avarranty  deed  absolute  on  its  face,  with  the  verbal 
agreement  on  the  part  of  Swift  to  convey  both  tracts  to  the 
complainant,  on  repayment  to  Swift  of  the  purchase  price  of 
the  eighty-acre  tract  and  the  agreed  interest  thereon ;  that  on 
the  17th  day  of  January,  1848,  there  was  found  to  be  remain- 
ing due  from  Hallesy  to  Swift,  on  the  land,  the  sum  of  $80, 
and  Hallesy  meeting  with  an  opportunity  to  arrange  with 
Jackson  for  the  payment  of  a  less  rate  of  interest,  it  was 
agreed  between  these  two  that  Jackson  should  be  substituted 
in  the  place  of  Swift  in  the  former  agreement,  with  the  ex- 
ception of  a  less  rate  of  interest  to  be  paid,  and  Swift  accord- 
ingly executed  to  Jackson,  on  the  last  named  day,  a  quit-claim 
deed,  with  special  warranty,  of  both  said  tracts  of  land,  with 
the  expressed  consideration  of  $80;  that  on  February  4,1849, 
Hallesy  paid  Jackson  $25  on  account  of  the  land;  and  that, 
on  the  17th  day  of  January,  1868,  the  heirs  of  said  Jackson, 
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he  having  previously  died,  conveyed  both  said  tracts  of  land 
to  Jacob  Guth,  by  their  special  warranty  deed,. for  the  sum  of 
$1200.  Before  the  hearing,  complainant  dismissed  the  bill 
as  to  Guth. 

The  court  below,  on  the  hearing,  dismissed  the  bill  and  the 
case  is  brought  here  by  appeal. 

Without  entering  into  a  review  of  the  evidence,  it  will  suf- 
fice to  say  that  the  conclusion  arrived  at,  from  a  careful  con- 
sideration of  the  testimony,  is,  that  the  allegations  of  the  bill 
are  substantially  sustained  by  the  proofs. 

As  respects  the  tract  of  land  of  eighty  acres,  we  think  the 
position  of  Swift  and  Hallesy,  in  regard  to  that  tract,  as  shown 
by  the  proofs,  was  that  of  vendor  and  vendee.  Jackson  came 
into  the  place  of  Swift  by  substitution.  This  was  in  1848.  In 
1849,  Hallesy  paid  Jackson  $25  on  the  $80,  the  remaining 
unpaid  portion  of  the  purchase  money  for  the  eighty  acres, 
and  never  paid  anything  more.  This  bill  was  filed  in  1868. 
The  complainant's  form  of  remedy  as  to  this  tract  is  for  a 
specific  performance  of  the  contract  of  sale.  But  his  gross 
laches  and  inexcusable  delay  in  completing  the  contract  man- 
ifestly debar  him  from  any  claim  to  a  specific  performance. 
He  has  shown  himself  just  the  reverse  of  being  " ready,  de- 
sirous, prompt  and  eager"  to  perform  the  contract,  as,in  the 
language  of  the  books,  he  should  have  been,  to  entitle  him 
to  a  specific  performance.  Indeed,  the  contract  would  seem 
to  have  been  mutually  abandoned. 

Hallesy  paid  no  taxes  on  the  eighty  acres;  it  was  not  fenced, 
and  remained  wild  land,  except  that  Hallesy  merely  broke 
eight  or  nine  acres,  and  it  does  not  appear  on  which  one  of 
the  two  tracts  even  this  was  done.  We  think  the  court  below 
properly  dismissed  the  bill  as  to  the  eighty-acre  tract  of  land. 

As  to  the  forty-acre  tract,  this  was  conveyed  by  Hallesy  to 
Swift  by  way  of  security  for  the  payment  of  the  purchase 
money  for  the  eighty  acres,  although  the  conveyance  was  by  a 
deed  absolute  on  its  face. 
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As  to  this  tract,  then,  the  relation  of  Hallesy  and  Swift 
was  that  of  mortgagor  and  mortgagee,  and  Jackson  took  the 
position  of  Swift. 

The  sale  and  conveyance  of  both  tracts  of  land  by  the  heirs 
of  Jackson  to  Guth,  was  a  distinct  act  of  abandonment  and 
repudiation  of  the  contract  of  sale  of  the  eighty  acres.  In 
consequence  of  that  act,  they  were  not  in  a  condition  to  perform 
their  own  part  of  the  contract,  and  could  not  have  compelled 
a  specific  performance  on  the  part  of  Hallesy. 

Hallesy  is  neither  entitled  to  the  eighty  acres,  nor  could  he 
obtain  it  from  the  heirs  of  Jackson  if  he  were,  and  he  is  dis- 
charged from  the  payment  of  the  purchase  price  for  it.  As 
the  forty  acres  was  conveyed  merely  as  security  for  the  pay- 
ment of  such  purchase  money,  Hallesy's  discharge  from  its 
payment  is  tantamount  to  payment,  as  respects  the  mortgage  ; 
and,  upon  such  discharge,  Hallesy  was  entitled  to  a  re-con- 
veyance of  this  tract,  and  were  it  still  in  the  hands  of  these 
heirs,  they  would  be  mere  trustees,  holding  but  the  naked 
legal  title  in  trust  to  be  re-conveyed  to  Hallesy. 

As  they  have  made  a  disposition  of  the  land  for  their  own 
use  by  the  sale  of  it  to  Guth,  they  must  account  to  Hallesy 
for  the  value  of  this  forty-acre  tract  at  the  time  of  such  sale, 
or  for  the  proceeds  of  the  sale,  deducting  taxes  paid. 

Appellees7  counsel  urges,  in  support  of  the  decree  dismiss- 
ing the  bill,  that  it  was  one  to  redeem  a  mortgage,  and  that 
the  right  of  redemption  was  barred  by  the  lapse  of  twenty 
years,  and  that  the  administrator  of  Jackson  was  a  necessary 
party  to  such  a  bill,  and  was  not  made  such. 

The  ordinary  limitation  of  the  time  within  which  a  mort- 
gage is  redeemable,  as  laid  down  in  the  books,  is  twenty  years 
from  the  time  when  the  mortgagee  has  entered  into  possession 
after  breach  of  the  condition,  under  his  title,  by  analogy  to  the 
ordinary  limitation  of  rights  of  entry  and  actions  of  eject- 
ment. Here  the  mortgagee  does  not  appear  to  have  entered 
into  possession,  and  it  is  uncertain  when  the  breach  of  condi- 
tion  took  place,  as  the  evidence  does  not  fix  the  time  when 
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the  money  was  payable.  However,  it  is  unnecessary  to  pro- 
nounce upon  this  point,  as  this  is  not  regarded  as  a  proceed- 
ing to  redeem,  but  rather  as  one  to  enforce  the  trust  to  re- 
convey  after  discharge  from  the  mortgage  debt,  and  such  pro- 
ceeding was  not  barred  by  lapse  of  time;  and  as  no  redemp- 
tion is  had,  the  personal  representative  of  Jackson  was  not  a 
necessary  party. 

The  decree  is  affirmed,  except  as  to  the  forty-acre  tract  of 
land;  as  to  that  it  is  reversed  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Decree  reversed  in  part. 


William  Harris 

v. 

William  F.  Whitmore, 

Pleading-  and  evidence — award— promissory  note.  Where  the  plain- 
tiff declared  upon  an  award  for  the  payment  of  a  promissory  note,  and 
also  upon  the  note  itself:  Held,  that  if  the  award  was  void  for  uncertainty, 
the  note  was  properly  admissible  in  evidence. 

Writ  of  Error  to  the  County  Court  of  La  Salle  county ; 
the.  Hon.  Charles  H.  Gilman,  Judge,  presiding. 

The  cJeclaration  in  this  case  was  upon  an -award,  and  also 
contained  a  count  upon  the  promissory  note  referred  to  in  the 
award,  and  the  common  counts.  The  cause  was  tried  by  the 
court  without  a  jury.  On  the  trial  the  plaintiff  offered  in 
evidence  the  award  and  the  note.  The  court  found  the  issues 
for  the  defendant. 

Mr.  Alex.  T.  Cameron,  for  the  plaintiff  in  error. 

Mr.  J.  B.  Eice,  for  the  defendant  in  error. 
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Per  Curiam:  In  this  case  the  declaration  counted  upon 
the  note,  as  well  as  the  award  which  the  arbitrators  had  made 
for  its  payment.  Admitting  the  award  was  void  for  uncer- 
tainty, as  claimed  by  counsel  for  defendant,  we  see  no  reason 
why  the  note  should  not  have  been  admitted  in  evidence,  and 
no  reason  is  suggested  by  counsel  for  defendant.  The  judg- 
ment must  be  reversed. 

Judgment  reversed. 


Eugene  B.  Mix  et  dl. 

v. 

Harriet  King. 

1.  Homestead — wife's  right  to  rents  and  profits  in,  when  unlawfully  dis- 
possessed. Where  a  regular  sale  was  made  of  a  wife's  homestead  under  a 
deed  of  trust  which  failed  to  release  the  homestead  right,  and  after  the 
husband  had  left  his  wife,  the  purchaser  recovered  a  judgment  for  the 
premises  in  ejectment  against  the  husband,  the  wife  not  being  a  party, 
and  by  means  of  a  writ  of  possession  unlawfully  dispossessed  the  wife,  and 
the  court  below,  on  bill  by  the  wife  for  her  homestead  and  for  an  account 
of  the  rents  and  profits,  in  stating  the  account,  acted  upon  the  theory  that 
the  complainant  was  entitled  to  the  sole  use  of  the  homestead,  then  valued 
at  $5000,  with  all  the  issues  and  profits  therefrom,  until  her  homestead  had 
been  assigned  to  her,  or  she  should  be  paid  $1000  in  lieu  thereof:  Held, 
that  in  this  the  court  erred;  that  in  equity  she  should  be  allowed  to  have 
all  the  rents  and  profits  which  would  have  arisen  from  a  homestead  thus 
situated  worth  but  $1000,  less  the  taxes  and  improvements,  as  her  interest 
in  the  premises  was  limited  to  that  sum ;  that  if  the  premises  had  been 
worth  no  more  than  that  sum,  she  would  have  been  entitled  to  the  entire 
rents  and  profits,  after  deducting  taxes  and  necessary  repairs ;  but  if  they 
were  worth  more,  she  should  have  rents  and  profits  only  in  the  proportion 
that  sum  bore  to  the  whole  value ;  and  that  in  stating  the  account  all  taxes 
and  necessary  repairs  should  be  deducted  from  the  gross  amount  of  the 
rents  and  profits  before  an  apportionment  of  the  same. 

2.  But  if  not  practicable  to  thus  settle  the  account,  the  court  should 
decree  the  payment  of  $1000  to  the  complainant  with  six  per  cent  interest 
per  annum  from  the  day  she  was  wrongfully  dispossessed. 

10— 66th  III. 
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3.  Same — right  to  rents  and  profits  from  what  time.  It  was  urged  that 
the  account  should  only  commence  from  the  second  time  complainant's 
husband  abandoned  her,  but  the  court  held  that  as  he  had  already  aban- 
doned her  before  she  was  expelled  from  the  possession  of  the  homestead, 
and  as  she  was  then  entitled  to  the  same  in  her  own  right,  his  subsequently 
living  with  her  for  a  short  time  did  not  deprive  her  of  her  right  to  rents 
and  profits  any  more  than  it  did  her  homestead. 

4.  Homestead — how  lost.  Where  the  wife  is  abandoned  by  her  hus- 
band and  is  forcibly  and  unlawfully  dispossessed  of  the  same  under  color  of 
legal  process,  and  remains  out  of  possession  for  several  years,  her  being 
out  of  possession  under  such  circumstances  will  not  defeat  her  claim  to 
the  same. 

Appeal  from  the  Circuit  Court  of  Kane  county ;  the  Hon. 
Silvanus  Wilcox,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Harriet  King,  asking  that 
the  sale  of  certain  premises  which  had  been  occupied  by  her 
as  a  homestead,  be  set  aside,  the  deed  cancelled,  and  for  other 
relief. 

It  appears  that  she  and  her  husband,  in  1858,  executed  a 
deed  of  trust  on  the  property  to  one  Merrill,  to  secure  the 
payment  of  a  debt  of  the  husband,  but  it  contained  no  release 
of  the  homestead  right.  In  1859  the  property  was  sold  under 
the  power  in  the  trust  deed,  to  Russel  C.  Mix,  who  received 
a  deed  for  the  premises,  the  complainant  at  the  time  con- 
tinuing to  occupy  them  as  a  homestead,  with  her  infant  chil- 
dren, her  husband  having  abandoned  her.  The  purchaser, 
in  1861,  recovered  judgment  for  the  premises  in  an  action  of 
ejectment  against  the  husband,  who  was  then  out  of  the  State, 
and,  under  the  writ  of  possession  issued  on  such  judgment, 
forcibly  dispossessed  the  appellee,  since  which  time  Mix,  the 
purchaser,  held  possession  and  enjoyed  the  rents  and  profits. 

The  court  below  set  aside  the  sale  under  the  deed  of  trust, 
and  decreed  that  Mrs.  King  should  have  possession  in  thirty 
days,  but  took  no  account  of  the  rents  and  profits.  On  ap- 
peal to  this  court,  (55  111.  434,)  it  was  held  error  to  set  aside 
the  trustee's  sale ;  that  it  was  operative  to  pass  the  fee  which 
was  in  the  husband,  subject  to  the  homestead  of  the  wife ; 
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and  that  as  to  such  right  in  the  wife,  it  was  inoperative,  and 
the  decree  was  reversed  and  the  cause  remanded.  The  other 
material  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Parks  &  Annis,  for  the  appellants. 

Mr.  A.  M.  Herrington,  and  Mr.  A.  G.  McDole,  for  the 
appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  case  was  previously  before  the  court,  and  is  reported  in 
55  111.  434.  The  equities  of  the  parties  were  then  settled. 
The  court  below  had  the  account  stated,  and  rendered  a  de- 
cree for  the  amount  found  in  favor  of  appellee,  and  the  case 
is  again  brought  to  this  court  on  appeal. 

When  the  case  was  remanded,  the  directions  for  stating  an 
account  were  not  specific,  and  the  court  below  might  have 
well  supposed  that  he  was  following  the  directions  of  this 
court  in  stating  the  account  as  he  did.  We  directed  that  in 
stating  the  account  the  amount  of  rents  and  profits  received 
by  appellants  should  be  ascertained,  and  the  amount  of  taxes 
paid  and  expenditures  for  all  necessary  repairs,  and  then  to 
adjust  the  same  between  the  parties,  and  then  to  order  that  a 
homestead  worth  a  thousand  dollars  be  set  off  to  appellee  if 
the  premises  were  susceptible  of  division,  and  if  not,  that  the 
premises  be  sold,  unless  appellants  should  pay  appellee  one 
thousand  dollars,  the  value  of  the  homestead. 

In  stating  the  account  the  court  below  acted  upon  the 
theory  that  appellee  was  entitled  to  the  sole  use  of  the  home- 
stead, with  all  the  issues  and  profits  therefrom,  until  her 
homestead  should  be  assigned  to  her,  or  until  she  should  be 
paid  in  lieu  of  it  one  thousand  dollars.  We  are  aware  that 
some  have  so  construed  the  statute,  and  in  such  a  construction 
there  is  plausibility.  But  this  is  an  appeal  to  equity,  and  courts 
of  chancery  always,  when  resorted  to  for  equitable  relief,  re- 
quire, as  a  condition  to  granting  it,  that  complainant  shall  do 


148  Mix  et  al  v.  Kara.  [Sept,  T. 

Opinion  of  the  Court. 

equity.  Appellee  has  an  interest  in  the  estate  of  one  thou- 
sand dollars,  which,  if  not  paid  her  in  money  by  the  creditor, 
she  can  retain  during  her  natural  life;  but  the  creditor  hav- 
ing foreclosed  the  mortgage  or  deed  of  trust  and  obtained  pos- 
session, and  in  a  mode  which  the  law  could  not  justify,  still  it 
is  not  equitable,  whatever  might  be  the  rule  of  law,  that  she 
should  have  all  the  rents  and  profits  if  they  exceed  the  re- 
ceipts which  would  have  arisen  from  a  homestead  thus  situ- 
ated worth  but  one  thousand  dollars.  If  the  premises  had 
been  worth  no  more  than  that  sum,  then  it  might  be  that  she 
would  have  been  equitably  entitled  to  the  entire  rents  and 
profits,  after  deducting  taxes  and  necessary  repairs ;  or  even 
if  the  premises  were  worth  more,  and  they  would  yield  no 
more  rent  than  a  portion  of  the  property  worth  but  one  thou- 
sand dollars,  it  might  be  that  she  would  be  entitled  to  all 
the  rents. 

But  in  this  case,  if  we  understand  the  evidence  correctly, 
these  premises  are  worth  five  thousand  dollars,  having  on 
them  three  houses,  and  rent  for  largely  more  than  would 
one  of  three  houses  and  ground  enough  to  make  it  worth  but 
one  thousand  dollars.  Appellee  having  an  interest  in  the 
premises  of  but  one  thousand  dollars  she  should  have  rents 
and  profits  only  in  the  proportion  that  sum  bears  to  the  whole 
value  of  the  property;  but  in  stating  the  account,  all  taxes 
and  necessary  repairs  should  be  deducted  from  the  gross 
amount  of  the  rents,  as  well  as  the  cost  of  the  sidewalk  and 
well,  before  there  is  a  division  made  of  the  rents  and  profits. 
In  this  we  act  upon  the  supposition  that  the  construction  of 
the  sidewalk  was  compulsory  under  the  ordinance  of  the  city, 
and  hence  was  an  involuntary  reduction  of  the  amount  re- 
ceived for  rents  to  that  extent;  and  upon  the  presumption 
that  the  sinking  of  the  well  on  the  premises  enhanced  the 
rental  value  of  the  premises.  But  if  the  change  from  year  to 
year  in  the  value  of  the  premises  be  such  that  it  is  found  to 
be  difficult  to  ascertain  the  proportion  the  one  thousand  dol- 
lars bears  to  the  value  of  the  premises,  so  as  to  thus  apportion 
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the  rent,   then   the   rights   of  the   parties   may  be    adjusted 
in  a  different  mode. 

If  not  practicable  to  thus  settle  the  account,  then  the  court 
will  decree  the  payment  of  one  thousand  dollars  to  appellee, 
with  six  per  cent  interest  per  annum  from  the  day  appellee 
r  was  dispossessed  and  expelled  from  the  premises.  As  the 
owner  of  the  fee  had  no  right,  under  the  statute,  to  the  pos- 
session until  he  had  set  off  the  homestead,  or  paid  appellee 
one  thousand  dollars,  it  would  only  be  equitable  and  just  that 
she  now  have  one  thousand  dollars  which  she  should  then 
have  had,  with  interest  from  that  time.  In  this  view  of  the 
case  appellee  is  entitled  to  the  ownership  of  the  one  thousand 
dollars.  Had  Mix,  when  he  obtained  possession,  done  as  the 
statute  required,  he  would  have  assigned  her  a  homestead  or 
paid  her  a  thousand  dollars ;  but  he  acted  upon  the  theory 
that  the  property  was  not  divisible,  and  he  should  have  paid 
that  sum  to  her.  Either  of  these  modes  of  stating  the  account 
will  be  equitable,  and  the  court  below  is  at  liberty  to 
choose  either,  as  he  may  judge  will  be  attended  with  the  least 
uncertainty. 

It  is  urged  that  the  account  should  only  commence  in  1864, 
when  appellee's  husband  abandoned  her  the  second  time.  It 
appears  he  had  abandoned  her  before  she  was  expelled  from 
the  premises,  and  that  she  was  then  entitled  to  possession  of 
the  homestead  in  her  own  right,  and  that  being  so,  she  was 
entitled  in  the  same  right  to  the  rents  and  profits  after  she 
was  ejected;  and  the  fact  that  she  and  her  husband  lived  to- 
gether a  short  time  in  the  latter  part  of  1863  and  early  part 
of  1864,  in  another  county,  did  not  deprive  her  of  the  right 
to  such  rents,  any  more  than  it  did  of  her  homestead,  which 
we  formerly  held  in  the  case  it  did  not  affect. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 


-< 
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The  Anchor  Line 


John  C.  Knowles. 

1.  Carriers — limitation  of  liability  in  contract.  Where  a  party  shipped 
goods,  to  be  carried  by  water  as  well  as  by  land,  and  received  a  bill  of 
lading  containing  a  provision  that  the  carrier  should  not  be  liable  for 
loss  or  damage  to  the  property  by  fire  or  other  casualty,  while  in  transit 
or  at  depots  or  landing  at  the  point  of  delivery,  and  the  goods  were  safely 
carried  to  their  destination,  and  there  safely  stored  in  a  suitable  ware- 
house, where  they  were  destroyed  by  fire,  on  the  night  of  the  next  day, 
without  any  fault  on  the  part  of  the  carrier :  Held,  that,  as  there  was 
no  question  made  as  to  the  knowledge  of  the  shipper  of  the  provision  in 
the  bill  of  lading,  it  would  be  inferred  that  he  received  it  with  knowledge 
of  its  contents,  and  agreed  to  its  terms,  and  consequently  the  carrier  was 
not  liable. 

2.  Same — notice  of  arrival.  In  such  a  case,  if  the  duty  of  the  carrier 
to  give  notice  of  the  arrival  of  the  goods  be  conceded,  under  the  contract, 
yet  where  the  goods  were  landed  and  stored  on  a  Sunday,  and  destroyed 
by  fire  before  notice  could  be  given  on  the  following  Monday,  no  liability 
could  attach  on  account  of  failing  to  give  notice  of  their  arrival  to  the 
consignee. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

Mr.  Geo.  Gardner,  for  the  appellant. 

Mr.  S.  M.  Davis,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

An  error  was  committed  on  the  part  of  the  court  in  assimi- 
lating this  case  to  the  case  of  The  Merchants'  Dispatch  Trans. 
Company  v.  Hallock,  64  111.  284.  This  contract  was  not  like 
that,  as  this  is  a  contract  to  carry  by  water  as  well  as  by.  land, 
and  the  goods  were  landed  from  a  propeller.  A  different  rule 
than  that  announced  in  the  case  cited  obtains,  and  we,  in 
consideration  of  the  error  into  which  we  have  inadvertently 
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fallen,  substitute  what  follows  as  the  opinion  to  be  entered  in 
this  cause :  ' 

The  case  was  decided  by  the  court  below,  upon  a  stipula- 
tion of  the  parties,  without  the  intervention  of  a  jury.  This 
stipulation  is  in  the  record,  and  makes  the  bill  of  lading 
given  by  the  company  for  these  goods  a  part  of  the  agreed 
facts.  That  paper  contains  a  provision  that  appellant  shall 
not  be  liable  for  loss  or  damage  to  the  property,  by  fire  or 
other  casualty,  while  in  transit  or  at  depots  or  landings  at  the 
point  of  delivery.  As  there  is  no  question  as  to  the  knowl- 
edge of  the  shipper  of  this  provision  in  the  bill  of  lading,  we 
must  infer  he  received  it  with  knowledge  of  its  contents,  and 
agreed  that  its  terms  should  govern.  As  the  goods  were 
safely  carried  to  the  place  of  delivery,  and  there  safely  stored 
in  a  suitable  warehouse,  and  destroyed  in  the  night  of  the 
next  day,  by  fire,  without  any  fault  of  appellant,  no  liability 
can  attach  to  them,  by  the  very  terms  of  the  contract. 

It  is,  however,  urged  that,  by  the  stipulation,  it  was  cus- 
tomary for  appellant  to  give  notice  to  the  consignee  of  the 
arrival  of  goods  carried  by  them.  Conceding  that  this  stipu- 
lation is  to  be  regarded  as  an  acknowledgment  by  the  com- 
pany that  such  was  their  duty,  notwithstanding  the  limitations 
contained  in  the  bill  of  lading,  still  the  goods  arrived,  and 
were  landed  and  properly  stored,  on  Sunday,  when  a  notice 
could  not  be  given.  If  it  was  the  duty  of  the  company  to 
give  notice,  they  could  not  be  expected  or  required  to  give  it 
before  the  commencement  of  business  hours  on  the  succeeding 
Monday.  Before  that  time  arrived,  the  goods  were  destroyed 
by  the  great  conflagration  of  October  8  and  9,  1871. 

Under  such  circumstances,  there  can  be  no  liability  on  ac- 
count of  failing  to  give  notice  of  the  arrival  of  the  goods  to 
the  person  to  whom  they  were  consigned. 

In  this  particular,  the  case  does  not  differ  from  the  case 
above  referred  to. 

The  judgment  is  reversed. 

Judgment  reversed. 
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The  Chicago,  Rock  Island  and  Pacific  R.  R.  Co. 

V. 

Frank  A.  Fisher. 

Carrier —  liability  for  not  stopping  train  at  passenger's  destination. 
Where  a  certain  freight  train  was  in  the  habit  of  carrying  passengers  to  a 
certain  station,  and  before  the  company  had  made  any  different  rule  or 
regulation  in  this  respect,  the  plaintiff  purchased  a  ticket  for  such  station, 
but  was  informed  by  the  conductor  that  he  would  not  stop  at  such  station, 
and  advised  to  take  passage  with  another  extra  train,  to  which  he  applied 
and  was  refused  passage,  and  the  plaintiff  entered  the  first  train,  informing 
the  conductor  of  the  facts,  and  was  by  it  carried  to  the  next  station  beyond 
the  one  named  in  his  ticket :  Held,  that  the  company  was  liable  to  the 
plaintiff  in  compensatory  damages. 

Appeal  from  the  County  Court  of  LaSalle  county;  the  Hon. 
Charles  H.  Gilman,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  the  appellee  against  the 
appellant  as  carriers.  The  appellee  recovered  judgment  for 
$2.50,  from  which  the  appellant  appealed. 

Mr.  Charles  H.  Lawrence,  and  Mr.  Geo.  C.  Campbell, 
for  the  appellant. 

Mr.  Charles  H.  Bush,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

By  the  regulations  of  the  company,  freight  trains  No.  13 
west,  and  No.  10  east,  on  appellant's  road  are  permitted  to 
carry  passengers  between  Tene  and  Marseilles,  both  inclusive, 
when  such  passengers  hold  regular  tickets.  Agents  were  ex- 
pressly prohibited  from  selling  tickets  for  any  other  freight 
trains. 

Being  desirous  of  being  carried  from  Ottawa  to  Marseilles 
on  freight  train  No.  10,  appellee  purchased  a  ticket  at  the 
company's  office  at  the  former  station  for  that  purpose.  The 
train  was   then  at  the  depot,  and   was  about  ready  to  start. 
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There  were  also  two  extras  standing  at  the  station,  which 
usually  run  a  few  minutes  behind  train  No.  10.  There  is 
evidence  tending  to  show  that  these  extras  constitute  a  part  of 
train  No.  10,  and  are  sometimes  so  designated,  although  they 
are  under  the  control  of  separate  conductors.  There  is,  how- 
ever, other  evidence  that  tends  to  show  they  constitute  no  part 
of  that  train,  but  are  in  fact  separate  and  independent  trains, 
running  on  the  time  of  No.  10,  in  the  rear,  about  one  mile 
distant. 

Having  purchased  his  ticket,  appellee  took  his  seat  in  the 
" caboose"  attached  to  train  No.  10.  Before  he  did  so,  he 
was  told  by  the  conductor  he  would  not  stop  at  Marseilles 
that  night;  he  had  orders  to  run  in  advance  of  regular  time 
to  Joliet,  and  if  he  took  that  train  he  certainly  would  carry 
him  past  Marseilles,  and  advised  him  to  get  on  the  last  extra, 
as  it  would  probably  stop. 

The  witness  Furgerson,  who  was  on  the  train  with  appellee, 
testifies  that  after  he  had  purchased  his  ticket,  he  applied  to 
the  conductors  of  both  the  extras,  and  was  denied  passage, 
and  was  told  that  if  No.  10  did  not  stop  at  Marseilles,  it  was 
certain  the  extras  would  not.  He  then  entered  the  "caboose" 
with  appellee,  and  told  him  what  the  conductors  of  the  extras 
had  said. 

The  evidence  shows  very  clearly  that  the  company,  under  its 
published  regulations,  was  in  the  habit  of  carrying  passengers 
on  freight  train  No.  10  east  as  far  as  Marseilles,  and  would 
stop  to  let  them  oif.  It  was  the  custom  of  the  regular  train, 
and  not  the  extras,  to  carry  passengers.  When  the  train  ar- 
rived, the  agent  of  the  company  sold  appellee  a  ticket  for 
passage  on  train  No.  10,  from  Ottawa  to  Marseilles.  The 
ticket  was  for  the  regular  train,  and  not  for  extras.  He  had 
no  right  to  enter  the  caboose  attached  to  the  extras,  for  it  is 
in  evidence  that  he  knew  the  regulations  of  the  company. 
His  ticket  was  only  for  train  No.  10  east,  and  he  was  prohib- 
ited from  using  it  on  any  other  freight  train. 
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It  was  the  legal  right  of  appellee  to  be  carried  on  train  Ko. 
10.  The  conductor,  however,  refused  to  stop  at  Marseilles, 
but  carried  him  to  the  next  station,  and  there  let  him  off. 

The  company  had  never  revoked  its  order  to  carry  passen- 
gers on  freight  train  No.  10  east,  and  the  conductor  had  no 
right  to  refuse  to  receive  appellee  as  a  passenger,  and  it  was 
his  plain  duty  to  stop  at  Marseilles  a  reasonable  time  for  him 
to  get  off.  He  was  not  bound  to  go  to  the  extras,  and  es- 
pecially after  he  was  told  the  conductors  of  those  trains  had 
refused  to  receive  passengers.  It  is  not  even  pretended  the  con- 
ductor had  received  any  orders  not  to  take  passengers  for 
Marseilles.  His  objection  was  of  his  own  motion,  and  purely 
captious.  The  law  was  clearly  with  appellee,  and  he  ought  to 
have  been  allowed  compensatory  damages. 

No  error  appearing  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


The  City  of  Chicago 
v. 

Frederick  Speer  et  ax . 

1.  Married  women — effect  of  act  of  1861  on  rights  of  action  for  a  per- 
sonal injury  to  wife.  It  is  the  settled  law  of  this  court  that  the  effect  of 
the  married  woman's  act  of  1861  has  been  to  divest  rights  of  action  grow- 
ing out  of  personal  injuries  to  the  wife,  of  their  mixed  nature  at  common 
law,  by  wholly  extinguishing  that  of  the  husband,  stripping  him  of  all 
authority  to  reduce  such  damages  to  possession,  or  even  interfere  with 
them  without  ^he  consent  of  the  wife,  and  clothing  her  with  all  the  absolute 
rights,  power  and  control  in  and  over  such  rights  of  action,  as  a  feme  sole. 

2.  Parties — effect  of  a  misjoinder  of  plaintiffs  in  an  action  ex  delicto. 
Where  suit  was  brought  by  husband  and  wife  to  recover  damages  for  a  per- 
sonal injury  to  the  latter,  it  was  held  that  the  case  presented  the  ordinary 
one  of  a  joinder  of  too  many  plaintiffs,  which,  even  in  an  action  ex  delicto, 
is  a  ground  of  nonsuit  on  the  trial,  and  for  the  joinder  of  the  husband  in 
the  action  the  judgment  in  favor  of  the  plaintiffs  was  reversed. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Mr.  I.  N.  Stiles,  and  Mr.  John  Lewis,  for  the  appellant. 

Mr.  William  Bush,  for  the  appellees. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  case,  by  appellees,  as  husband  and  wife,  against 
the  city  of  Chicago,  to  recover  damages  for  a  personal  injury 
to  the  wife.  There  was  a  trial  upon  the  plea  of  not  guilty, 
and  verdict  in  favor  of  appellees,  upon  which  the  court,  over- 
ruling a  motion  for  new  trial,  gave  judgment.  The  case  was 
brought  here  by  appeal,  and  the  only  error  assigned,  which  we 
shall  consider,  is,  that  of  overruling  the  motion  for  new  trial, 
and  rendering  judgment  in  favor  of  appellees  and  against 
appellant.  The  bill  of  exceptions  purports  to  contain  all  the 
evidence,  from  which  it  appears  that  there  was  evidence  tend- 
ing to  show  a  cause  of  action  in  favor  of  one  of  the  appellees, 
viz.:  the  wife ;  but  unless  the  husband  has  the  same  rights 
in  respect  to  damages  for  personal  injury  to  the  wife,  since 
the  act  of  1861  concerning  the  separate  property  of  married 
women,  which  he  had  at  common  law,  then  there  is  no  cause 
of  action  shown  in  favor  of  both  plaintiffs  in  the  action,  and 
the  case  presents  the  ordinary  one  of  a  joinder  of  too  many 
plaintiffs  in  the  action,  which,  even  in  actions  ex  delicto,  is  a 
ground  of  nonsuit  on  the  trial.      Murphy  v.  Orr,  32  111.  489. 

The  common  law  rule  in  actions  for  personal  injury  to  the 
wife  is  stated  thus:  "When  an  injury  is  committed  to  the 
person  of  the  wife  during  coverture,  by  battery,  slander,  etc., 
the  wife  can  not  sue  alone  in  any  case,  and  the  husband  and 
wife  must  join  if  the  action  be  brought  for  the  personal  suf- 
fering or  injury  to  the  wife,  and  in  such  case  the  declaration 
ought  to  conclude  to  their  damage,  and  not  to  that  of  the  wife 
alone ;  for  the  damages  will  survive  to  the  wife,  if  the  hus- 
band die  before  they  are  recovered."     1  Chit.  PI.  72-3. 
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This  rule  was  founded  upon  the  common'  law  of  husband 
and  wife,  and  admirably  adapted  to  the  preservation  of  it  en- 
tire. By  that  law,  damages  for  an  injury  to  the  person  or 
reputation  of  the  wife  belonged  to  her, — they  were  her  prop- 
erty, but  subject  to  the  right  of  the  husband,  when  collected, 
to  reduce  them  to  possession;  the  exercise  of  which  right 
wholly  divested  the  wife,  and  made  them  the  absolute  prop- 
erty of  the  husband.  But  inasmuch  as  they  belonged  to  the 
wife,  subject  to  the  marital  right  of  the  husband  just  men- 
tioned, if  the  husband  died  before  they  were  collected  and 
reduced  to  possession  by  him,  then  the  cause  of  action,  if  not 
in  j  udgment,  would  survive  to  her  ;  or  if  in  judgment  in  their 
joint  names,  the  judgment  itself  would  belongto  her,  so  that, 
under  this  peculiar  mixture  of  rights,  it  was  necessary  for 
both  to  join,  because,  if  he  should  sue  alone,  recover  judg- 
ment, and  die  before  it  was  collected,  the  judgment  would  go 
to  his  executor,  and  the  wife  be  deprived  of  her  rights. 

Such  being  the  interest  of  the  wife  in  damages  for  a  per- 
sonal injury  to  her,  and  the  husband's  paramount  right  of 
control  at  common  law,  the  question  is  as  to  the  effect  of  the 
legislation  of  1861  upon  such  rights.  It  is  the  settled  law 
of  this  court  that  it  has  been  to  divest  them  of  their  mixed 
nature  at  common  law  by  wholly  extinguishing  that  of  the 
husband,  stripping  him  of  all  authority  to  reduce  such  dam- 
ages to  possession,  or  even  interfere  with  them  without  the 
consent  of  the  wife,  and  clothing  her  with  all  the  absolute 
rights,  power  and  control  in  and  over  such  right  of  action  as 
'dfeme  sole  would  have. 

The  effect  of  the  act  alluded  to  is,  to  take  away  the  reason 
of  the  rule  requiring  a  joinder,  and,  by  implication,  destroy  its 
force  and  application,  and  why  does  not  the  rule  itself  cease? 
"  Reason  is  the  soul  of  the  law,  and  when  the  reason  of  any 
particular  law  ceases,  so  does  the  law  itself."  Broom's  Leg. 
Max.  161. 

With  what  propriety  can  the  husband  be  joined  in  such 
action,  and  the  declaration  conclude  to  their  damage,  when  he 
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has  no  legal  interest  whatever  in  the  subject  matter  of  the 
suit?  If  he  may  be  joined  as  plaintiff  and  judgment  recov- 
ered in  their  joint  names,  he  may,  in  ordinary  cases,  receive 
the  damages  when  collected,  and  if  he  may  receive  them,  then 
they  are  exposed  to  the  jeopardy  of  appropriation  to  his  own 
use,  and  all  this  contrary  to  the  manifest  spirit  of  the  statute, 
which  was  designed  to  subvert  the  common  law  rule  of  hus- 
band and  wife,  with  all  its  incidents.  It  is  a  general  rule 
that  the  laws  and  customs  of  the  State  can  not  be  changed 
without  an  act  of  the  legislature.  This  was  the  doctrine  of 
the  common  law  of  England,  12  Rep.  29,  and  is  applicable 
here.  But  we  must  regard  the  act  which  changes  the  rights 
of  husband  and  wife  in  the  very  particular  which  afforded  the 
reason  of  the  rule  requiring  the  husband  to  join  in  the  action, 
by  extinguishing  his  rights  *  altogether,  as  dispensing  with 
the  rule  itself,  by  necessary  implication  ;  because  the  joinder 
and  its  effects  would  be  directly  repugnant  to,  and  inconsist- 
ent with,  the  purposes  of  the  act.* 

For  the  misjoinder  of  plaintiffs,  the  judgment  of  the  court 
below  is  reversed  and  cause  remanded. 

Judgment  reversed. 


Peter  McNab 
v. 

Rebecca  Bennett, 

and 

Same  v.  Same. 

1.  Practice — when  motion  to  dismiss  is  proper.  Motions  to  dismiss, 
-which  assume  the  office  of  a  plea  in  abatement,  will  not  be  entertained  un- 
less the  objection  appears  upon  the  face  of  the  papers.    If  other  objections 

*See  Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Dickson,  67  111.  122  and  cases  there 
cited. 
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are  to  be  considered,  they  must  be  presented  by  plea  in  abatement,  so 
that  an  issue  of  fact  can  be  made  and  tried. 

2.  Abatement — where  defendant  is  sued  out  of  Ms  county.  Where  the 
plaintiff  fraudulently  caused  the  issue  of  a  warrant  upon  a  false  complaint, 
charging  the  defendant  with  a  crime,  and  had  him  arrested  and  forci- 
bly taken  from  the  county  of  his  residence  to  another  county,  for  the 
purpose  of  having  civil  process  there  served  upon  him :  Held,  that  a  plea 
in  abatement  could  have  been  properly  framed  in  such  a  case,  but  that 
the  suit  could  not  be  dismissed,  on  motion,  for  such  cause,  the  objection 
not  appearing  on  the  face  of  the  papers. 

3.  Service — when  a  defendant  may  be  served  in  county  where  found.  If 
a  defendant  voluntarily  leaves  his  residence,  and  goes  to  another  county, 
or  if  seized,  when  properly  chargeable  with  crime,  and  taken  to  another 
county,  he  may  be  said  to  be  found  there,  within  the  sense  of  the  words 
used  in  the  statute  making  it  unlawful  to  sue  a  defendant  out  of  the 
county  where  he  resides  or  may  be  found;  but  it  would  be  a  perversion 
of  the  object  of  the  law  to  permit  an  arrest  upon  false  and  fraudulent  pre- 
tences, and  the  abduction  of  the  defendant,  for  the  sole  purpose  of  obtain- 
ing service  upon  him  in  a  civil  proceeding. 

4.  Service  of  process — an  arrest  on  a  capias  without  reading  is  not, 
where  the  defendant  is  discharged.  Where  the  defendant  in  a  civil  suit  was 
arrested  illegally  out  of  his  county  upon  a  capias  ad  respondendum,  from 
which  arrest  he  was  discharged  on  habeas  corpus  without  giving  bail  for 
his  appearance,  and  the  sheriff's  return  upon  the  process  was,  "  I  have 
executed  the  within  writ  by  arresting  the  defendant,  who  is  now  in  jail:" 
Held,  that  the  defendant  was  not  brought  into  court  by  the  sheriff's  in- 
dorsement on  the  writ.  Service,  under  our  law,  means  to  read  the  writ  to 
the  party. 

5.  If  the  defendant  had  been  kept  in  jail  until  court,  then  he  could  and 
would  have  been  before  the  court. 

6.  Appearance — when  not  to  the  merits.  Where  a  defendant  appeared 
only  to  question  the  jurisdiction  of  the  court,  and,  when  that  was  decided 
against  him,  took  no  further  step  in  the  cause,  either-  in  person  or  by  at- 
torney :  Held,  that  this  was  not  such  an  appearance  as  authorized  his 
default  to  be  taken,  or  obviated  the  necessity  of  service  of  process  upon 
him. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  Charles  J.  Beattie,  for  the  appellant. 

Mr.  L.  E.  Payson,  for  the  appellee. 
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Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

These  cases  present  the  same  questions,  and  have  been 
argued  together. 

While  the  process  of  the  criminal  law  may  have  been 
grossly  abused,  and  the  rights  of  appellant  greatly  outraged, 
Ave  can  give  no  relief  for  the  former  upon  this  record.  For 
the  one,  he  has  ample  remedy,  in  the  recovery  of  damages, 
by  an  appropriate  action;  and  for  the  other,  he  may  still  be 
allowed  to  make  his  defense  in  the  mode  permitted  by  the 
law. 

The  motions  to  dismiss  the  suits  for  want  of  jurisdiction 
were  not  supported  by  any  affidavit,  and  no  defects  were 
pointed  out,  and  none  are  apparent  upon  the  face  of  the 
papers.  Even  if  the  question  could  have  been  raised  by  mo- 
tion, the  court  did  not  err  in  striking  the  paper  from  the 
files,  because  it  was  not  informed,  in  any  proper  manner,  as 
to  the  truth  of  the  extrinsic  matters  alleged  in  the  written 
motion. 

Motions  to  dismiss,  which  assume  the  office  of  a  plea  in 
abatement,  will  not  be  entertained  unless  the  objection  ap- 
pears upon  the  face  of  the  papers.  If  other  objections  have 
to  be  considered,  they  must  be  presented  by  plea  in  abate- 
ment, so  that  an  issue  of  fact  can  be  made  and  tried.  Other- 
wise, questions,  upon  the  determination  of  which  important 
rights  might  depend,  would  be  disposed  of  in  the  most  sum- 
mary manner.     Holloway  v.  Freeman,  22  111.  197. 

But  it  is  said  that  the  defendant  could  not  have  pleaded  in 
abatement,  for  the  reason  that  he  was  found  and  served  with 
process  in  the  county  where  the  court  was  held. 

A  plea  in  abatement,  which  would  not  have  been  subject 
to  demurrer,  could  have  been  framed.  The  facts  alleged  are, 
that  the  plaintiff  fraudulently  caused  complaint  to  be  made, 
charging  the  defendant  with  a  crime,  and  fraudulently  caused 
the  issue  of  a  warrant,  and  his  arrest,  without  any  ground,  for 
the   purpose  of  forcibly  taking   him  from  the   county  of  his 
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residence  to  another  county,  and  there  having  the  civil  pro- 
cess served  upon  him. 

Was  the  defendant  " found"  in  the  county  where  service 
was  had,  within  the  meaning  of  the  statute?  It  provides  as 
follows:  "It  shall  not  be  lawful  for  any  plaintiff  to  sue  a 
defendant  out  of  the  county  where  the  latter  resides  or  may 
be  found,"  etc.  If  a  man  voluntarily  leaves  his  residence, 
and  goes  to  another  county,  or  if  seized,  when  properly 
chargeable  with  crime,  and  taken  to  another  county,  he  might 
be  said  to  be  found  there,  within  the  sense  of  the  word  as 
used  in  the  statute;  but  it  would  be  a  base  and  utter  perver- 
sion of  the  object  of  the  law  to  permit  an  arrest  upon  false 
and  fraudulent  pretence,  and  the  abduction  of  a  man,  for  the 
sole  purpose  of  obtaining  service  in  a  civil  proceeding.  If 
this  were  allowed,  the  statute  would  be  no  protection  against 
the  machinations  of  bad  men,  who  are  willing  to  prostitute 
their  oaths  for  selfish  purposes,  and  use  criminal  process  for 
private  ends.  Under  the  facts,  the  defendant  was  not  found 
in  the  county;  he  was  entrapped  there. 

The  other  error  assigned  is  the  refusal  of  the  court  to  set 
aside  the  default.  In  support  of  the  motion  to  vacate  the 
judgment,  affidavits  were  presented,  which,  if  true,  exhibit  a 
most  infamous  scheme,  conceived  and  carried  out  in  total 
disregard  of  truth  and  right  and  the  law.  A  false  charge 
was  made  of  felony,  and  the  party  arrested  and  carried  from 
his  home,  for  the  sole  purpose  of  obtaining  service  in  these 
suits.  After  investigation,  the  justice  of  the  peace  discharged 
the  prisoner,  and  found  that  the  charge  was  malicious.  Dur- 
ing the  examination,  the  sheriff  arrested  him,  by  virtue  of  a 
capias  ad  respondendum,  issued  at  the  instance  of  plaintiff 
below,  and  confined  him  in  jail.  Upon  the  hearing  of  a 
writ  of  habeas  corpus,  he  was  released  from  custody  by  the 
circuit  judge.  The  infamy  of  this  proceeding  on  the  part 
of  the  party  who  initiated  it,  the  outrage  of  the  rights  of  the 
citizen,  the  wrong  to  good  morals,  the  wilful  violation  of  law, 
are  scarcely  paralleled  in  the  annals  of  jurisprudence. 
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Yet  if  the  party  could  have  made  his  defense  before  the 
default,  he  is  estopped  afterwards.  Could  he,  then,  have 
pleaded  in  abatement  before  the  default  was  entered  ?  Was 
he  in  court,  so  as  to  authorize  the  judgment? 

The  affidavit  of  appellant  is  positive  that  he  did  not  know 
of  the  pendency  of  the  suits  until  after  default,  when  he  im- 
mediately left  his  home,  in  an  adjoining  county,  for  the  place 
where  the  court  was  held,  and  on  the  next  day  made  the  mo- 
tion. The  return  upon  the  capias  was,  "I  have  executed  the 
within  writ  by  arresting  the  defendant,  who  is  now  in  jail." 
He  was  only  in  court  by  virtue  of  this  return,  for  the  motion 
previously  made  was  special,  and  only  to  question  the  juris- 
diction of  the  court,  and  this  had  been  dismissed.  He  had 
been  discharged  from  custody,  and  was  not  in  court,  in  per- 
son or  by  attorney. 

The  defendant  was,  then,  not  in  court  by  virtue  of  the  in- 
dorsement of  the  writ,  and  the  default  should  not  have  been 
taken.  The  practice  act  requires  "the  sheriff  or  coroner  to 
serve  all  process  of  summons  or  capias,  when  it  shall  be  practi- 
cable, ten  days  before  the  return  day  thereof."  Rev.  Stat. 
1845,  413,  sec.  3. 

The  arrest  and  imprisonment  did  not  constitute  the  service 
contemplated  by  the  statute.  If  the  defendant  had  been  kept 
in  jail,  then  he  could  and  would  have  been  before  the  court 
when  it  met,  and  his  body  could  have  been  taken  in  execu- 
tion after  judgment;  but  he  had  been  released  long  prior  to  the 
term  of  the  court,  and  no  bail  bond  had  been  taken  or  required. 
Service,  under  our  law,  means  to  read  the  writ  to  the  party. 
Properly,  it  is  an  execution  of  the  writ  without  an  arrest. 
There  may  be  an  arrest  without  service,  and  service  without 
an  arrest.  The  arrest  in  this  case  did  not  necessarily  include 
service — did  not  inform  the  defendant  of  the  nature  of  the 
suit,  the  parties,  or  the  term  at  which  he  must  appear.  In 
the  absence  of  any  return  by  the  officer  that  the  writ  was 
read,  the  court  could  neither  know  nor  presume  that  the 
11— 66th  III. 
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defendant  had  any  knowledge  of  its  contents,  or  that  he  had 
ever  seen  or  heard  of  it. 

We  are  of  opinion  that  the  defaults  should  have  been  set 
aside,  and  the  defendant  allowed  to  plead  in  both  cases. 

The  judgments  are  reversed  and  the  causes  remanded. 

Judgments  reversed. 


The  People  of  the  State  of  Illinois 

V. 

Louis  Oheistman. 

1.  Bastardy — -preponderance  of  evidence  sufficient  to  convict.  A  proceed- 
ing for  bastardy  being  in  effect  a  civil  proceeding,  though  criminal  in 
form,  it  is  not  essential  to  a  conviction  that  the  evidence  of  guilt  should 
exclude  every  reasonable  doubt,  but  a  preponderance  of  the  proof  will  be 
sufficient. 

2.  Same—; judgment  construed.  Where  the  defendant,  in  a  prosecution 
for  bastardy,  on  being  found  guilty,  was  adjudged  to  pay  the  several  in- 
stallments  of  money  and  the  costs,  and  to  "execute  a  proper  and  sufficient 
bond  for  the  payment  of  the  judgment  herein  in  due  form  of  law": 
Held,  that  the  judgment  required  the  defendant  to  give  bond  for  the  in- 
stallments only,  and  not  for  the  costs  of  the  suit. 

Appeal  from  the  Circuit  Court  of  Iroquois  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  C.  A.  Lake,  and  Mr.  M.  B.  Weight,  for  the  plaintiff 
in  error. 

Mr.  W.  Bushnell,  Attorney  General,  for  the  People. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  prosecution  on  a  charge  of  oastardy,  where  a 
verdict  and  judgment  were  rendered  against  the  defendant, 
from  which  he  has  appealed. 
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It  is  urged  that  the  verdict  was  against  the  evidence.  After 
a  careful  examination  of  the  testimony,  we  find  that  it  sus- 
tains the  verdict,  and  that  there  is  no  sufficient  ground  for 
disturbing  the  finding  of  the  jury  upon  the  evidence. 

We  perceive  no  error  in  the  instructions.  It  is  objected  to 
the  first  one,  that  it  tells  the  jury  they  may  convict  on  a  pre- 
ponderance of  evidence.  It  has  often  been  held  by  this  court 
that  the  proceeding  in  question,  though  in  form  criminal,  is, 
in  effect,  a  civil  proceeding,  and  that  it  is  not  essential  to  a 
conviction  that  the  evidence  of  guilt  should  exclude  every 
reasonable  doubt,  but  that  a  preponderance  of  proof  will  be 
sufficient.  Mann  v.  The  People,  35  111.  467 ;  Moloney  v.  The 
People,  38  ib.  62;  Allison  v.  The  People,  45  ib.  37. 

It  is  objected  to  the  form  of  the  judgment,  that  it  requires 
the  defendant  to  give  a  bond  for  the  payment  of  the  costs  of 
the  suit,  as  well  as  for  the  payment  of  the  installments  for  the 
support  of  the  child.  The  defendant  is  adjudged  to  pay  the 
several  installments  of  money  and  the  costs  of  the  prosecu- 
tion, and  to  "  execute  a  proper  and  sufficient  bond  for  the 
payment  of  the  judgment  herein  in  due  form  of  law."  The 
statute  only  requires  the  bond  to  be  given  for  the  payment  of 
the  installments  of  money  adjudged  to  be  paid,  and  we  do  not 
think  the  judgment  should  be  construed  as  requiring  anything 
more  than  the  statute  does,  in  this  respect.  We  consider, 
then,  that,  under  the  judgment,  the  defendant  is  only  required 
to  give  bond  for  the  installments,  and  not  for  the  costs  of  suit. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Catharine  Barry  et  al. 
v. 
Ellen  Macket. 

Pleading — declaration — sufficiency  to  sustain  verdict.  Where  a  portion 
of  the  counts  in  a  declaration  are  good,  that  will  be  sufficient  to  sustain  a 
verdict  for  the  plaintiff. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  Charles  J.  Beattie,  for  the  appellants. 

Mr.  L.  E.  Payson,  for  the  appellee. 

Per  Curiam  :  No  demurrer  was  interposed  to  the  declara- 
tion in  this  case,  and  as  two  counts  of  the  declaration  were 
good,  they  support  the  verdict.  The  proof  was  contradictory, 
and  not  of  such  a  character  as  to  justify  us  in  setting  aside 
the  verdict. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Alonzo  C  Allen  et  al. 


Robert  Hawley  et  ux. 

1,  Homestead— title  necessary  to  the  right.  Where  a  husband  and  wife 
gave  a  deed  of  trust  upon  land,  a  part  of  which  was  occupied  as  their 
homestead,  and  held  by  the  husband  under  a  contract  of  purchase,  upon 
which  there  was  about  $400  of  the  purchase  money  unpaid:  Held,  that, 
upon  tender  of  the  sum  due,  the  husband  became  invested  with  an  equitable 
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title,  and  the  owner  within  the  meaning  of  the  statute  relating  to  home- 
steads, and  entitled  to  the  right  of  exemption  against  all  the  world  ex- 
cept as  to  the  party  entitled  to  receive  the  balance  due  on  the  purchase, 
and  as  to  him  upon  its  payment. 

2.  Same— right  lost  by  consenting  to  decree.  Where,  in  a  proceeding  in 
chancery  by  husband  and  wife,  to  redeem  from  a  deed  in  the  nature  of  a 
mortgage,  and  to  avoid  a  sale  of  their  homestead  under  a  deed  of  trust  con- 
taining no  release  of  the  right,  the  husband  consented  to  a  decree  which 
divested  him  of  the  right:  Held,  that  the  husband,  by  consenting  to  such 
decree,  lost  his  right,  but  that  the  wife,  not  having  consented  thereto,  nor 
relinquished  that  right  when  she  executed  the  deed  of  trust,  was  not  barred 
by  the  decree  in  the  chancery  suit  from  maintaining  a  bill  to  insist  upon 
the  exemption. 

3.  It  is  against  the  policy  as  well  as  the  terms  of  the  homestead  law  to 
permit  the  husband  to  deprive  the  wife  of  her  right  to  claim  the  home- 
stead,  except  by  removal  with  his  family  from  the  place.  Therefore  he 
can  make  no  stipulation  for  a  decree  that  will  deprive  her  of  such  right. 
If  it  can  be  done  by  decree,  she  must  herself  consent  to  it. 

4.  Same — what  is  purchase  money.  Where  a  husband  and  wife  executed 
a  deed  of  trust  upon  a  quarter  of  land,  to  secure  a  note  given  for  borrowed 
money,  the  husband  having  the  legal  title  to  the  east  half  thereof,  and 
holding  the  other  half  under  a  contract  of  purchase  upon  which  he  owed 
$400,  and  being  pressed  for  payment  of  such  purchase  money,  he  pro- 
cured the  party  holding  the  indebtedness  secured  by  the  trust  deed  to  ad- 
vance the  money  to  his  vendor,  and  take  a  deed  from  the  latter  to  secure 
him,  giving  to  the  first  purchaser  a  bond  for  a  deed  with  a  clause  of  for- 
feiture, which  was  afterwards  declared,  and  the  whole  premises  sold  under 
the  deed  of  trust  to  a  third  party  in  payment  of  the  indebtedness,  the  deed 
of  trust  containing  no  release  of  the  homestead  right:  Held,  on  bill  by 
the  wife  to  assert  her  homestead  right,  that  the  balance  due  for  the  prem- 
ises was  to  be  treated  as  purchase  money  due  to  the  purchaser  at  the  trus- 
tee's sale,  which  must  be  satisfied  before  the  court  would  protect  her  in 
the  right  claimed. 

5.  Same — account  of  rents  and  profits,  and  taxes  and  necessary  repairs. 
Where  the  purchaser  under  a  deed  o±  trust,  which  failed  to  release  the 
wife's  right  of  homestead,  obtained  possession  of  the  same  in  a  suit  in 
equity  upon  a  decree  entered  by  the  consent  of  the  husband  without  the 
knowledge  of  the  wife,  and  held  such  possession  for  several  years,  and 
such  purchaser  had  succeeded  to  a  claim  for  about  $400  purchase  money 
on  the  homestead :  Held,  on  bill  by  the  wife  to  be  restored  to  her  home- 
stead right,  that  the  court  below  should  have  decreed  to  the  wife  a.  home- 
stead upon  the  condition  that  she  pay  the  balance  of  the  purchase  money, 
if  any  should  be  found  due  thereon  after  an  account  should  be  taken  of 
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the  rents  and  profits  of  the  homestead,  less  taxes  and  necessary  repairs,  or 
after  deducting  the  interest  on  $1000. 

6.  In  taking  the  account,  if  rents  should  be  allowed,  it  should  only  be 
for  the  use  of  the  homestead,  and  not  of  the  eighty  acres  upon  which  it 
was  situate,  if  that  was  worth  more  than  the  amount  of  the  exemption; 
and  if  anything  should  remain  on  the  purchase  money,  she  should  have 
been  allowed  a  reasonable  time  within  which  to  pay  it  before  she  would 
be  deprived  of  the  homestead. 

7.  Same — right  to  assert  oy  original  bill.  It  has  been  repeatedly  held 
that  a  wife,  to  preserve  her  right  of  homestead,  where  she  has  not  signed 
a  mortgage  and  released  the  same,  is  not  compelled  to  set  up  the  right 
when  a  foreclosure  is  sought,  and  where  a  foreclosure  has  been  had  and 
the  persons  entitled  to  the  right  fail  to  set  it  up  as  a  defense,  they  are  not 
estopped  from  asserting  the  right  in  subsequent  proceedings. 

8.  Mr.  Justice  Scott,  dissenting,  holds  that,  where  a  purchaser  of  land 
under  a  bond  for  a  deed  has  such  an  interest  in  the  premises  as  would  be 
liable  to  levy  and  sale  on  execution,  he  has  such  an  interest  as  that  the  home- 
stead right  would  attach  to  the  same. 

9.  Also,  that  where  a  deed  of  trust  containing  no  release  of  the  home- 
stead had  been  given  upon  land  occupied  as  a  homestead,  and  the  cred- 
itor paid  the  balance  of  the  purchase  money  due  thereon,  taking  an  abso- 
lute deed  therefor  as  a  further  security,  and  the  court  decreed  the  payment 
of  the  amount  secured  by  the  trust  deed  as  well  as  the  purchase  money  so 
paid,  by  a  certain  day,  and,  in  default  thereof,  a  strict  foreclosure,  when 
the  homestead  right  of  the  husband  and  wife  was  distinctly  set  up  in  the 
pleadings,  that  there  was  error  on  the  face  of  the  proceedings,  which  could 
be  reached  on  an  original  bill  in  the  nature  of  a  bill  of  review. 

10.  Also,  that  an  original  bill  in  the  nature  of  a  bill  of  review  may  be 
filed  at  any  time  without  leave  of  court;  and  that  such  a  bill  may  be 
brought  for  fraud  in  fact  or  fraud  in  law. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Sidney  W.  Harris,  Judge,  presiding. 

Mr.  A.  N.  Waterman,  for  the  appellants. 

Mr.  Geo.  S.  House,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

In  the  autumn  of  1857,  appellee  Robert  Hawley  obtained 
a  loan  of  $1200  from  appellant.  Hawley  executed  his  note 
bearing  date  November  12th,  1857,  for  $1800,  and  at  the  same 
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time  he  and  his  wife,  to  secure  the  same,  executed  a  deed  of 
trust  to  N.  D.  El  wood  upon  the  southwest  quarter  of  section 
36,  township  32  north,  range  9  east,  in  Will  county,  but  Mrs. 
Hawley  did  not  release  her  right  of  homestead.  Hawley 
owned  the  fee  in  the  east  half  of  the  quarter,  and  held  the 
other  under  a  contract  of  purchase  from  one  Steel,  upon  which 
he  owed  about  $400.  When  the  payment  matured  under  this 
purchase  Hawley  was  unable  to  meet  it,  but  obtained  an  ex- 
tension of  thirty  days.  During  that  time,  some  arrangement, 
.but  what  is  not  very  definitely  shown,  was  made,  by  which  ap- 
pellant advanced  the  money  to  Steel  and  received  from  him 
a  deed  for  the  west  half  of  the  quarter,  and  Hawley  received 
from  appellant  a  contract  for  a  conveyance,  but  reserving  the 
right  to  declare  a  forfeiture  in  case  of  a  failure  by  Hawley  to 
meet  the  payment.  It  was  subsequently  declared  forfeited, 
and  Hawley  afterwards  tendered  the  money,  but  appellant  re- 
fused to  convey,  and  Hawley  filed  his  bill  to  redeem,  treating 
the  transaction  as  a  loan.  He  afterwards  filed  his  amended 
bill,  in  which  he  claimed  the  west  half  as  his  homestead  at  the 
time  he  executed  the  trust  deed,  and  that  he  had  not  aban- 
doned   it,  but   had    ever  since   and   still  occupied  it  as  such. 

Prior  to  filing  the  bill,  Elwood,  at  the  instance  of  appellant, 
sold  the  premises,  and  appellant,  it  seems,  became  the  pur- 
chaser. 

Subsequently  a  decree  was,  by  stipulation,  entered  against 
Hawley  for  $2125  in  favor  of  Allen,  to  be  paid  on  or  before 
the  1st  of  July,  1861.  On  payment,  Allen  was  to  convey  all 
of  the  premises  to  Hawley;  but,  on  failure  to  pay,  he  was 
authorized  to  hold  the  premises  for  the  year  1861  as  Allen's 
tenant;  and  it  was  further  decreed  that,  if  the  money  was  not, 
paid,  Hawley's  equity  of  redemption  should  stand  barred  and 
foreclosed  after  the  year  1862. 

Hawley  and  wife  afterwards  filed  a  bill  charging  that  the 
stipulation  under  which  the  decree  was  rendered  was  fraudu- 
lent and  without  their  knowledge  or  consent;  and  the  bill 
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prays  that  the  decree  be  set  aside  and  vacated,  and  Hawley 
be  permitted  to  redeem. 

On  a  hearing  on  the  bill,  amended  bill,  answers,  replica- 
tions and  proofs,  the  court  below  decreed  the  relief  sought, 
and  Allen  appeals  to  this  court. 

A  careful  examination  of  the  record  fails  to  show  that  ap- 
pellee has  proved  that  the  stipulation  was  fraudulent,  He 
admits  that  he  was  cognizant  that  his  attorneys  were  engaged 
in  making  the  arrangement,  and  fails  to  state  that  he  forbade 
its  consummation;  he  only  denies  that  he  consented  to  the 
terms  of  the  decree.  A  number  of  witnesses,  who  had  every 
means  of  knowing  the  facts,  swear  that  he  did  consent  to  the 
terms  of  the  stipulation,  and  only  contended  for  longer  time 
to  make  payment  of  the  money  than  was  at  first  proposed,  and 
his  demand  was  in  part  conceded.  His  attorney  in  the  former 
suit  swears  he  read  the  stipulation  to  him  before  the  decree 
was  signed,  and  he  made  no  objection. 

All  the  evidence  considered,  we  are  of  opinion  that  he 
knew  of  and  consented  to  the  terms  of  the  decree;  and, 
haying  failed  to  establish  the  charge  that  it  was  obtained  by 
fraud,  he  must  be  bound  by  it  and  held  to  all  of  its  terms  and 
conditions. 

It  remains,  however,  to  determine  whether  his  wife,  who  is 
not  shown  to  have  consented  to  the  decree  or  to  have  in  any 
manner  released  her  right  of  homestead,  is  bound  by  it  so  far 
as  to  be  precluded  from  claiming  that  right  in  the  premises. 
Appellees  were  never  invested  with  the  fee  to  the  west  half 
of  the  quarter.  They,  at  most,  held  but  an  equitable  title  to 
that  tract.  It  appears  that  Hawley  had  purchased  it  from 
Steel ;  had  paid  a  portion  of  the  purchase  money;  had  entered 
into  possession  under  the  contract,  tendered  the  balance  of  the 
purchase  money,  built  a  house  upon  it  and  occupied  it  with 
his  family  under  such  circumstances  as  gave  him  and  his  wife 
a  homestead  right,  if  the  title  was  of  that  character  as  was 
contemplated  by  the  general  assembly  when  the  right  was  con- 
ferred. 
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When  he  tendered  the  purchase  money  due  on  the  west 
half  he  then  became  invested  with  an  equitable  title  that  he 
could  at  pleasure  enforce  and  convert  into  a  legal  title  in  fee, 
and  thereby  became  the  owner,  within  the  meaning  of  the  stat- 
ute, and  he  became  vested  with  a  right  of  exemption  under 
the  statute  against  the  world  except  as  to  appellant,  and 
against  him  upon  the  payment  of  the  balance  of  the  purchase 
money,  and  he  only  lost  the  right  by  consenting  to  the  decree. 
But,  as  Mrs.  Hawley  did  not  relinquish  that  right  when  she 
executed  the  trust  deed,  her  right  to  insist  upon  the  exemp- 
tion was  not  affected  by  the  sale  under  it  made  by  Elwood. 

She  was,  as  we  have  seen,  no  party  to  the  consent  that  the 
decree  might  be  entered,  nor  does  the  evidence  even  show  that 
she  knew  of  its  entry,  and  hence  her  rights  were  not  affected 
by  it. 

It  is  against  the  policy  as  well  as  the  terms  of  the  home- 
stead law  to  permit  the  husband  to  deprive  the  wife  of  her 
right  to  claim  the  homestead  except  by  removal  with  his  fam- 
ily from  the  place.  He  could,  therefore,  make  no  stipulation 
for  a  decree  that  would  deprive  her  of  the  right.  The  act  of 
1857  provides  that,  to  release  her  right,  she  must  in  all  cases 
sign  and  acknowledge  the  instrument  by  which  the  right  is 
relinquished.  If  it  is  done  by  decree  rendered  by  consent, 
she  must  at  least  consent  to  its  rendition.  Pardee  v.  Lindley,  31 
111.  174;  Moore  v.  Titman,  33  111.  358;  Vanzant  v.  Vanzant, 
23  111.  536  ;  Boyd  v.  Cudderback,  31  111.  113 ;  Patterson  v.  Kreig, 
29  111.  514;  Best  v.  Allen,  30  111.  30.  Other  cases  might,  if 
necessary,  be  referred  to  in  support  of  the  proposition. 

It  has  been  repeatedly  held,  that  a  wife,  to  preserve  her 
right,  where  she  has  not  signed  a  mortgage  and  released  the 
right,  is  not,  where  a  foreclosure  is  had,  compelled  to  set  up 
the  right.  But  she  may  subsequently  sue  for  and  recover  it 
by  original  bill.  Mooers  v.  Dixon,  35  111.  208  ;  Wing  v.  Cropper, 
35  111.  256 ;  Silsbe  v.  Lucas,  36  111.  462 ;  Hoskins  v.  Litchfield, 
31  111.  137.  And  where  a  foreclosure  has  been  had,  and  the 
persons  entitled  to  the  right  fail  to  set  it  up  as  a  defense,  they 
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are  not  estopped  from  asserting  the  right  by  subsequent  pro- 
ceedings. Booker  v.  Anderson,  35  III.  Q6.  It  then  follows 
that  Mrs.  Hawley  may  maintain  this  bill  for  the  purpose  of 
holding  the  homestead,  subject  only  to  the  payment  of  the  re- 
mainder of  the  purchase  money.  This  she  must  satisfy  be- 
fore the  court  will  protect  her  in  the  right. 

Appellant  having  advanced  the  money  to  Steel,  it  became 
purchase  money  due  appellant.  But,  under  the  decree  to 
which  Hawley  consented,  appellant  has  acquired  possession 
and  held  the  premises  for  several  years.  The  question  arises, 
shall  he  account  for  rents  and  profits? 

In  the  case  of  Mix  v.  King,  55  111.  434,  it  was  held  that 
the  wife  might  sue  for  and  recover  her  homestead,  notwith- 
standing a  recovery  in  ejectment  against  the  husband,  under 
which  she  was  expelled  from  the  homestead.  It  was  also  held, 
in  the  same  case,  that  she  might  recover  rents  for  the  period 
she  was  kept  out  of  possession,  deducting  therefrom  the  taxes 
and  necessary  repairs.  When  the  same  case  was  again  be- 
fore the  court  it  was  held  that,  inasmuch  as  the  premises 
were  of  larger  value  than  the  homestead  exemption,  the 
rents  should  be  apportioned  according  to  the  value  of  the 
property,  or  it  would  be  equitable  to  allow  her  interest  on 
§1000,  the  value  of  the  property  exempt,  for  the  time  she  was 
deprived  of  its  use. 

The  court  below  should  have  decreed  to  Mrs.  Hawley  a 
homestead  in  the  west  half  of  the  quarter,  upon  the  condition 
that  she  pay  the  balance  of  the  purchase  money,  if  any  should 
be  found  due  thereon  after  an  account  should  be  taken,  and 
after  deducting  the  rents  and  profits  of  the  homestead,  less 
taxes  and  necessary  repairs,  or  after  deducting  the  interest  on 
§1000. 

In  taking  the  account,  if  rents  should  be  allowed,  it  should 
only  be  for  the  use  of  the  homestead,  and  not  the  eighty  acres, 
if  that  was  worth  more  than  the  amount  of  the  exemption. 
If  anything  should  remain  on  the  purchase  money,  she  should 
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have   a   reasonable   time  within   which  to  pay  it  before  she 
would  be  deprived  of  the  homestead. 

The  decree  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Decree  reversed. 


Mr.  Justice  Scott,  dissenting:  I  concur  in  reversing  the 
decree  in  this  cause,  but  dissent  from  the  views  expressed  in 
the  opinion  of  the  court. 

This  bill  was  to  review  and  set  aside  a  former  decree  for 
two  causes :  First,  there  was  fraud  in  fact  in  obtaining  the 
decree  :  and,  second,  for  error  appearing  on  the  face  of  the 
decree. 

The  only  fraud  charged  is,  that  the  stipulation  upon  which 
the  decree  was  rendered  was  signed  by  counsel  without  the 
knowledge  or  consent  of  Hawley.  The  proof,  however,  does 
not  sustain  this  allegation.  He  was  advised  by  his  counsel 
of  the  proposed  agreement,  and  read  a  part,  if  not  all  of  it, 
and  consented  that  it  should  be  signed  by  them  on  his  behalf. 
I  am  unable  to  perceive  any  unfairness  in  the  transaction,  and 
if  no  other  error  intervened,  Hawley  would  be  concluded  by 
the  stipulation. 

The  grave  question  in  the  case  arises  on  the  other  point, 
viz:  there  is  error  apparent  on  the  face  of  the  decree. 

It  is  alleged  in  the  bill  in  the  original  cause  that  the  whole 
quarter  section,  at  the  date  of  the  deed  of  trust,  was  the 
homestead  of  appellees,  and  it  appears  from  the  record  that 
when  the  supplemental  decree  was  rendered,  they  were  still 
in  possession — at  least  the  family  resided  there. 

The  residence  was  on  the  west  half,  and  it  is  insisted  that, 
because  Hawley  only  had  an  equitable  title  to  that  part  of  the 
quarter  section,  the  right  of  homestead  did  not  attach.  I  do 
not  see  how  the  position  assumed  can  be  maintained. 

It  is  apparent,  from  the  facts  in  the  record,  the  payment  to 
Steel  of  the  balance  of  the  purchase  money  due  from  Hawley 
for  this  tract  of  land  was  simply  an  additional  loan,  and  the 
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deed  taken  by  Allen  in  his  own  name  was  for  the  security. 
The  money  was  advanced  and  the  deed  taken  to  render  avail- 
able the  security  afforded  by  the  deed  of  trust.  The  fact  that 
Allen  subsequently,  and  while  the  bill  was  pending,  caused 
the  trustee  named  in  the  deed  to  sell  the  premises,  and  sought 
to  obtain  the  title  in  that  way,  strengthens  this  view.  If  the 
money  was  advanced  merely  as  a  loan,  and  the  deed  taken  as 
security,  although  absolute  in  form,  it  would  be  only  a 
mortgage.  In  that  event  Hawley  would  have  such  an  inter- 
est in  the  premises  under  his  bond  for  a  deed  as  would  be 
liable  to  levy  and  sale  on  execution,  and  to  which  the  home- 
stead would  attach.  It  is  not  necessary  that  he  should  have 
an  absolute  title  before  he  could  avail  of  the  benefits  of  the 
homestead  law.     Conklin  v.  Foster,  57  111.  104. 

If,  however,  it  shall  be  admitted  that  the  money  paid  Steel 
was  not  an  additional  loan,  but  was  for  the  title  to  the  land 
itself,  there  is  still  a  fatal  error  in  the  record. 

Hawley  was  the  head  of  a  family,  and  was  in  possession  of 
the  premises  under  a  contract  of  sale,  and  had  paid  a  consid- 
erable portion  of  the  purchase  money,  and  his  homestead 
right  would  clearly  attach  as  to  all  claims  other  than  that  for 
the  purchase  money.  The  decree  rendered  on  the  stipulation 
of  the  parties  included  the  amount  originally  loaned  to  Haw- 
ley as  well  as  the  amount  paid  to  Steel.  If  the  decree  had 
been  only  for  the  amount  claimed  to  be  due  for  the  purchase 
money,  of  course  the  homestead  could  not  prevail  against  it. 
As  to  all  other  claims,  however,  it  would  be,  the  paramount 
right. 

The  court  rendered  a  decree  in  the  nature  of  a  strict  fore- 
closure, barring  the  equity  of  redemption  for  indebtedness 
other  than  that  claimed  to  be  due  for  the  purchase  money, 
without  disposing  of  the  question  of  homestead,  which  had 
been  distinctly  made  by  the  bill,  and  had  never  been  released, 
without  causing  the  same  to  be  assigned  under  the  provisions 
of  the  statute.  This  was  manifest  error,  and  is  apparent  on 
the  face  of  the  record  itself. 
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"Whatever  may  be  the  equities  between  Hawley  and  Allen, 
the  decree,  so  far  as  it  affected  the  homestead  of  Mrs.  Hawley, 
was  an  absolute  nullity.  She  was  entitled  to  a  homestead  in 
the  premises  as  against  all  the  indebtedness  of  her  husband, 
except  for  the  purchase  money  or  for  improvements.  Her 
rights  were  cut  oif  by  a  decree  for  other  indebtedness  in  a 
proceeding  to  which  she  was  in  no  way  a  party.  Notwith- 
standing her  interests  had  never  been  passed  upon  by  the 
court,  she  was  ejected  from  her  homestead,  in  the  absence  of 
her  husband  in  the  military  service,  by  virtue  of  a  writ  of 
assistance  issued  against  him  at  the  instance  of  appellant. 

The  case  of  Booker  v.  Anderson,  35  111.  66,  in  some  of  its 
facts,  is  not  unlike  the  case  at  bar.  There  it  was  said :  "The 
wife  being  invested  by  the  law  with  this  right,  she  can  only 
be  deprived  of  it  in  the  mode  prescribed  by  the  law.  Her 
release  of  the  right,  a  debt  incurred  for  the  purchase  or  im- 
provement of  the  homestead,  or  a  removal  from  and  its  aban- 
donment as  a  homestead,  will  bar  her  right  to  interpose  her 
claim.  But  the  husband  has  no  power  in  any  other  mode  to 
affect  the  wife's  right.  His  receiving  a  lease  and  paying  rent 
to  appellant  has  no  such  effect." 

The  fact  that  Hawley  solemnly  agreed  of  record  to  become 
the  tenant  of  Allen,  and  may  have  become  so  in  fact,  did  not 
affect  the  rights  of  the  wife.  She  had  never  abandoned  or 
released  her  homestead  in  any  manner  authorized  by  the  law. 
Much  the  larger  portion  of  the  debt  sought  to  be  enforced 
against  the  homestead  was  confessedly  for  borrowed  money, 
and  not  for  its  purchase  or  any  improvements,  and  her  rights 
therein  could  not  be  cut  off  by  any  summary  decree  of  the 
court,  if  it  be  conceded  it  was  rendered  by  the  agreement  of 
the  husband.  Such  a  proceeding  would  defeat  the  beneficent 
design  of  the  law  to  preserve  in  every  case  a  homestead  for 
the  wife  and  children.  The  right  has  its  foundation  in  the 
statute  and  its  solemn  guaranties,  and  the  husband  can  not  be 
permitted  to  consent  that  the  court  may  decree  that  right 
away. 
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It  is  insisted  that  this  bill  is  simply  a  bill  of  review,  arid 
as  such  no  relief  can  be  granted  upon  it. 

Like  the  one  in  Griggs  et  al.  v.  Gear,  3  Gilm.  2,  it  may  be 
termed  an  original  bill  in  the  nature  of  a  bill  of  review,  and 
may  be  filed  at  any  time  without  leave  of  court.  Such  a  bill 
may  be  brought  for  fraud  in  fact  or  fraud  in  law.  This  being 
the  character  of  the  bill  filed,  it  would  clearly  warrant  the 
relief  decreed.  The  entry  of  Allen  into  possession  being  un- 
authorized, the  court  correctly  held  that  he  was  a  mortgagee 
in  possession,  and  that  an  account  should  be  taken.  Such  a 
decree  was  authorized  by  the  rule  stated  in  Mix  et  al.  Y.King, 
55  111  434. 

I  concur  in  reversing  the  decree  on  the  ground  there  was 
error  in  the  manner  in  which  the  court  caused  the  account  to 
be  taken.  It  does  not  appear  that  anything  was  allowed  for 
reasonable  repairs  and  taxes.  These  were  items  that  should 
have  been  deducted  from  the  rental  value  of  the  premises. 
In  other  respects,  the  account  taken  seems  to  me  to  be  most 
inequitable. 


The  Peoria,  Pekin  and  Jacksonville  R.  E.  Co. 

v. 
The  Peoria  and  Springfield  E.  R.  Co. 

1.  Eminent  domain — railroad  property  not  exempt  from  the  exercise  of  . 
The  lands  of  railroad  corporations  not  actually  in  use  by  them,  or  not  ab- 
solutely necessary  for  the  enjoyment  of  their  franchises,  are  subject  to  be 
taken  under  the  exercise  of  the  right  of  eminent  domain,  under  legislative 
authority,  the  same  as  lands  of  individuals,  though  they  may  be  taken 
from  the  actual  and  profitable  use  of  the  owners. 

2.  Right  of  way— proper  judgment  on  condemnation.  It  seems  the 
jury,  in  a  proceeding  to  condemn  lands  for  the  use  of  a  railroad  company, 
must  assess  the  compensation  to  be  paid  the  owner  in  a  gross  sum,  which 
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should  be  entered  as  the  judgment  of  the  court.  The  judgment  must  be 
an  order  authorizing  the  petitioner  to  enter  upon  the  land  and  use  the 
same,  upon  payment  of  the  compensation  found  by  the  jury,  but  there 
should  be  no  award  of  execution  therefor. 

Appeal  from  the  County  Court  of  Peoria  county;  the  Hon. 
John  C.  Yates,  Judge,  presiding. 

Messrs.  Johnson  &  Hopkins,  for  the  appellant. 

Messrs.  Ingersoll  &  McCune,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court  : 

This  was  a  proceeding  in  the  Peoria  county  court  by  ap- 
pellees, a  railroad  corporation,  created  by  an  act  of  the  gen- 
eral assembly  of  this  state,  against  appellants,  another  like 
corporation,  to  condemn  certain  lands  of  the  latter  for  the 
railroad  purposes  of  the  former. 

It  appears  appellees  had  condemned  lands  for  the  purposes 
of  their  railroad,  but  to  obtain  access  to  them  it  was  necessary 
to  pass  over  the  lands  claimed  by  appellants,  and  of  which 
they  had  obtained  a  lease  subsequent  to  the  time  appellees 
had  acquired  the  lands. 

The  court  granted  the  prayer  of  the  petition  against  the 
objections  of  appellants,  who  bring  the  record  here. 

The  principal  point  raised,  and  argued  at  great  length  by 
appellants,  is,  that  lands  once  appropriated  by  a  railroad,  can 
not  be  interfered  with  in  any  manner  by  a  rival  road.  In  other 
words,  that  a  railroad  corporation  to  whom  has  been  granted 
the  usual  powers  conferred  upon  such  companies,  can  not  ex- 
ercise the  right  of  eminent  domain  by  legislative  grant,  in 
case  such  exercise  would  interfere  with  the  property  of  an- 
other railroad  corporation,  to  whom  like  powers  have  been 
granted,  and  which  they  have  exercised.  The  argument, 
when  reduced  to  its  proper  measure,  is,  that  whilst  the  land 
of  all  other  persons  and  corporations  lying  on  the  route  of  a 
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railroad  is  subject  to  the  power  of  eminent  domain,  that  be- 
longing to  a  railroad  company  is  not  thus  subject — such  land 
must  remain  intact. 

We  can  not  assent  to  this  proposition.  It  appears  from  the 
record  that  the  land  in  question  was  not  acquired  by  the  ap- 
pellant company  by  condemnation  for  railroad  purposes, 
but  that  after  appellees  had,  by  that  proceeding,  obtained 
the  land  for  their  purposes,  appellants  obtained  a  lease  of 
the  land  in  controversy,  with  a  view,  it  would  seem,  of  ob- 
structing appellees  in  the  enjoyment  of  their  franchise.  The 
proof  shows  that  this  land  is  neither  eligible  nor  necessary 
for  any  purpose  to  appellant  company,  whilst  it  is  indis- 
pensable to  appellees;  that  whilst  it  is  in  the  power  of  appel- 
lants to  obtain  land  more  suitable  for  their  purposes,  it  is  not 
in  the  power  of  appellees  to  obtain  any  land  but  the  piece  in 
question  for  their  purposes. 

The  act  of  the  general  assembly  creating  these  corporations 
nowhere  exempts  their  lands,  not  in  actual  use  for  railroad 
purposes,  from  condemnation.  This  is  a  plain  case  where  one 
company,  to  thwart  the  views  and  embarrass  or  wholly  ob- 
struct the  operations  of  a  rival  company,  procures  a  lease 
of  land  necessary  to  the  enjoyment  by  one  company  and  not 
necessary  for  the  other,  and  thus  provided,  insists  upon  an 
immunity  which  no  other  lessee  can  claim,  and  no  property 
owner  can  assert  against  the  claim  of  a  railroad  corporation, 
to  subject  it  to  condemnation.  It  does  not  appear,  by  the 
testimony  in  the  cause,  that  appellants  will  be  deprived,  by 
this  proceeding  on  the  part  of  appellees,  of  any  of  their  fran- 
chises, or  embarrassed  in  any  degree  in  their  exercise.  On 
what  ground,  then,  can  this  claim  of  appellants  rest?  We 
fail  to  perceive  any  plausible,  much  less  any  substantial, 
ground.  The  land  of  railroad  corporations  not  actually  in  use 
by  such  company,  or  absolutely  necessary  for  the  enjoyment 
of  their  franchise,  must  be  upon  the  same  footing  as  the  land 
of  an  individual,  though  that  may  be  taken  even  from  the 
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actual  and  profitable  use  of  the  owner.  We  perceive  no  rea- 
son why,  in  this  respect,  railroad  companies  would  claim  and 
be  allowed  immunities  not  accorded  to  individual  proprietors. 
The  legislature  has  made  no  exception  in  their  favor,  and 
none  in  reason  can  be  made. 

Appellees  have  assigned  cross  errors  on  this  record,  princi- 
pally as  to  the  form  of  the  entry  of  the  judgment  and  award- 
ing execution.  The  statute  provides  that  the  judge  or  court 
shall,  upon  the  report  of  the  jury,  proceed  to  adjudge  and 
make  such  order  as  to  right  and  justice  shall  appertain,  or- 
dering that  petitioner  enter  upon  such  property  and  the  use 
of  the  same  upon  payment  of  full  compensation,  as  ascertained 
as  aforesaid;  and  such  order,  with  evidence  of  such  payment, 
shall  constitute  complete  justification  of  the  taking  of  such 
property.    Laws  of  1872,  §  10,  p.  404. 

It  would  seem  from  this,  that  the  jury  must  find  a  gross 
sum  as  compensation,  which  is  entered  as  the  judgment  of 
the  court,  but  no  execution  can  issue  therefor,  for  it  is  op- 
tional with  the  petitioner  to  take  or  refuse  the  land.  The 
statute  is  explicit,  the  judgment  of  the  court  must  be  an  or- 
der authorizing  the  petitioner  to  enter  upon  the  land,  and 
use  the  same,  upon  his  paying  the  compensation  found  by  the 
jury.  Until  that  is  done,  the  petitioners  have  no  rights  in 
the  land,  and  can  not  enter  upon  it.  This  statute  evidently 
contemplates  cases  where  possession  has  not  been  taken,  by 
the  railroad  company,  of  the  land. 

We  are  of  opinion  the  county  court  properly  held  this  strip 
of  land  was  subject  to  condemnation  under  the  proceedings 
instituted,  but  there  was  error  in  the  entry  of  the  judgment 
awarding  an  execution  thereon.  The  statute  should  be  sub- 
stantially pursued.  The  judgment  is  reversed  on  the  cross 
error  assigned,  and  the  cause  remanded  to  the  county  court 
with  directions  to  enter  judgment  in  accordance  with  section 
10  of  the  act  of  1872,  above  cited. 

Judgment  reversed, 
12— 66th  III. 
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David  Housh 

v. 

The  People,  etc.  for  use  of  Levi  Camp. 

1.  County  court — presumption  in  favor  of  jurisdiction.  The  county- 
court,  in  matters  in  which  it  can  act,  is  a  court  of  general  jurisdiction, 
and  liberal  intendments  will  be  made  in  its  favor.  Until  the  contrary  is 
made  to  appear,  it  will  be  presumed  that  such  court  had  jurisdiction,  and 
proceeded  regularly. 

2.  Same— jurisdiction  of  the  person.  Where  an  executor  was  cited  by 
the  county  court  to  appear  at  the  July  term,  1869,  to  make  a  final  settle- 
ment of  his  accounts,  and  show  cause  why  he  should  not  account  for  cer- 
tain property  which  came  to  his  hands,  and  he  appeared,  and  the  cause 
was  continued,  by  consent,  to  the  November  term,  when  a  portion  of  the 
evidence  was  heard,  and  the  cause  again  continued  to  the  next  term,  when 
an  order  was  made  requiring  him,  within  thirty  days,  to  file  an  account 
current,  charging  himself  with  sundry  items  amounting  to  $4483;  and  at 
the  June  term,  1870,  the  county  court,  for  non-compliance  with  this  order, 
and  other  acts  of  misconduct,  found  there  was  due  from  him,  in  favor  of 
the  estate,  $1836.30,  ordered  its  payment  to  his  successor,  and  revoked 'his 
letters  and  appointed  his  successor;  and  the  record  failed  to  show  any 
new  citation  or  notice  that  further  proceedings  would  be  had  against  him 
at  the  latter  term :  Held,  that  the  order  made  at  the  December  term  was 
not  a  final  one,  and  that  it  would  be  presumed  in  favor  of  the  jurisdiction 
of  the  court,  nothing  appearing  to  the  contrary,  that  the  cause  was  con- 
tinued on  the  docket  until  the  report  required  should  be  presented  for 
approval,  and  was  so  continued  until  the  order  of  removal  was  made. 

3.  Judgment — conclusive  effect  of  orders  of  county  court  on  executor  and 
Ms  securities.  Where  the  county  court,  having  jurisdiction  of  the  person 
of  an  executor  by  citation  and  appearance,  after  several  continuances, 
made  a  final  order  finding  the  amount  in  his  hands,  revoking  his  letters, 
appointing  his  successor,  and  requiring  the  executor  to  pay  over  such  sum 
to  the  successor  within  sixty  days:  Held,  in  a  suit  upon  the  executor's 
bond,  that,  as  the  county  court  had  jurisdiction  of  the  subject  matter  and 
of  the  person  of  the  executor,  the  order  was  final  and  Conclusive  upon  all 
parties  affected  by  it,  including  the  surety,  as  to  the  amount  due  from  the 
executor  to  the  estate,  unless  impeached  for  fraud. 

4.  Pleading— plea  contradicting  facts  found  by  a  final  order  or  judgment 
of  the  county  court.  In  a  suit  upon  the  bond  of  an  executor,  where  the 
declaration  showed  a  final  order  of  the  county  court  finding  a  certain  sum 
due  from  the  executor  to  the  estate,  the  defendants,  by  plea,  attempted  to 
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show  that  the  amount  found  due  by  the  county  court  was  not  the  real 
amount  due  from  the  executor  to  the  estate,  but  did  not  seek  to  impeach 
the  order  for  want  of  jurisdiction  in  the  court,  or  for  fraud:  Held,  that  a 
demurrer  was  properly  sustained  to  such  plea,  as  the  order  was  conclusive 
upon  the  surety,  except  for  want  of  jurisdiction  or  for  fraud. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  action  of  debt,  by  Levi  Camp,  administra- 
tor, with  the  will  annexed,  of  the  estate  of  Peter  Frans,  de- 
ceased, upon  the-  bond  of  Fauntleroy  F.  Frans,  executor  of 
the  last  will  of  the  deceased.  The  declaration  sets  forth  the 
final  order  and  judgment  of  the  county  court  of  the  proper 
county  finding  that  there  was  due  from  the  executor  the  sum 
of  $1836.30  to  the  estate,  revoking  the  letters  testamentary, 
appointing  an  administrator  de  bonis  non,  with  the  will  an- 
nexed, and  requiring  the  executor  to  pay  over  such  sum  within 
sixty  days:  and  among  the  breaches  assigned,  was  a  failure  to 
pay  over  such  sum.  The  appellant,  who  was  surety  on  the 
executor's  bond,  filed  his  eighth  plea,  seeking  to  show  that 
there  was  not  due  from  the  executor  to  the  estate  the  sum 
found  by  the  county  court,  but  did  not  seek  to  impeach  the 
order  for  fraud,  or  to  show  a  want  of  jurisdiction  in  the 
county  court.  The  other  facts  necessary  to  be  stated  may  be 
found  in  the  opinion. 

Messrs.  Hannaman  &  Kretzinger,  and  Messrs.  Wil- 
liams &  McKenzie,  for  the  appellant. 

Messrs.  Craig,  Harvey  &  Bailey,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  an  executor's  bond.  From  the  judg- 
ment rendered  in  the  circuit  court,  appellant,  who  is  the  surety 
on  the  bond,  prosecutes  this  appeal. 

The  principal  point  raised  is,  whether  the  county  court  had 
jurisdiction  of  the  person  of  the  executor  to  make  the  order 
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of  June,  1870,  which  is  made  the  basis  of  the  right  to  recover 
in  this  action.  That  court  certainly  had  jurisdiction  of  the 
subject  matter;  and  if  it  had  jurisdiction  of  the  person,  its 
judgments  and  orders  can  not  be  impeached  collaterally,  ex- 
cept for  fraud.  An  action  upon  an  administrator's  bond  to 
recover  the  amount  found  due  by  the  county  court,  by  any 
party  interested  therein,  is  a  collateral  proceeding. 

It  appears  that  Fauntleroy  F.  Frans,  the  executor,  had 
been  cited  to  appear  at  the  July  term,  1869,  of  the  county 
court  of  Knox  county,  to  show  cause  why  he  should  not  be 
ruled,  as  executor  of  Peter  Frans,  deceased,  among  other 
things,  to  account  for  property  which  he  had  not  accounted 
for,  and  to  make  final  settlement  of  the  estate. 

In  obedience  to  the  citation,  the  parties  appeared,  but  the 
cause  was  continued  from  time  to  time,  until,  at  the  Novem- 
ber term,  1869,  the  court  heard  a  portion  of  the  evidence 
and  continued  the  cause  until  the  seventh  day  of  December, 
when  an  order  was  entered  requiring  the  executor,  within 
thirty  days  from  the  date  of  the  order,  to  file  an  account  cur- 
rent, in  which  he  should  charge  himself  with  sundry  items 
amounting,  in  the  aggregate,  to  the  sum  of  $4483,  which 
funds,  it  is  alleged,  he  had  misapplied,  and  had  not  pre- 
viously accounted  for.  The  executor  never  complied  with  - 
this  order. 

At  the  June  term,  1870,  the  county  court,  for  non-compli- 
ance with  the  order  made  at  the  December  term,  1869,  and 
for  other  acts  of  misconduct,  revoked  the  Letters  testamentary 
of  Frans,  and,  upon  investigation,  found  that  there  was  due 
from  him,  as  the  executor  of  Peter  Frans,  deceased,  the  sum 
of  $1836.30,  and  entered  an  order  of  record  directing  him  to 
pay  that  sum  to  his  successor,  to  be  appointed,  within  sixty 
days  from  the  date  of  his  letters. 

Appellee  was  appointed  administrator,  with  the  will  an- 
nexed, and  gave  bond  as  provided  by  law,  and,  after  the 
expiration  of  sixty  days  from  the  date  of  the  demand  on  the 
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former  executor  to  pay  the  amount  found  by  the  court  to  be 
clue  from  him  to  the  estate,  he  commenced  this  action. 

It  does  not  appear,  from  anything  in  the  record,  that  the 
executor  was  cited  again  to  appear  at  the  June  term,  1870,  or 
that  he  had  any  further  notice  that  any  further  proceedings 
would  be  had  against  him  at  that  term  of  the  court;  and, 
therefore,  it  is  insisted  that  the  court  did  not  have  jurisdic- 
tion of  his  person  to  make  the  order  of  that  date. 

The  order  made  at  the  December  special  term,  1869,  was 
not  a  final  order  in  the  cause;  and  it  will  be  presumed, 
nothing  to  the  contrary  appearing,  that  the  cause  was  con- 
tinued on  the  docket  until  the  report  that  the  executor  was 
required  to  make  should  be  presented  for  approval. 

The  county  court,  in  matters  in  which  it  can  act,  is  a  court 
of  general  jurisdiction,  and  liberal  intendments  will  be  made 
in  its  favor.     Propst  v.  Meadows,  13  111.  157. 

We  must  presume,  in  favor  of  the  jurisdiction  of  the  court, 
that  it  proceeded  regularly,  until  the  contrary  is  made  to  ap- 
pear. Nothing  to  the  contrary  appearing  in  the  record,  we 
will  infer  that  the  cause  was  regularly  continued  to  the  June 
term,  1870.  If  so,  the  executor  was  in  court,  and  hence  it 
had  jurisdiction  to  make  the  order  of  that  date.  The  pro- 
ceedings having  been  once  begun,  and  the  executor  having 
appeared,  he  will  be  presumed  to  be  in  court,  for  all  purposes, 
until  the  cause  is  finally  disposed  of.  If  the  executor,  or  any 
party  affected  by  it,  were  aggrieved  by  the  action  of  the  court, 
the  remedy  is  by  appeal.  Not  having  availed  of  the  remedy 
provided  by  the  statute,  the  order  of  the  court  must  be  re- 
garded as  final  and  conclusive  upon  all  parties  affected  by  it. 
Hence,  the  judgment  of  the  county  court  as  to  the  amount 
found  due  from  Frans,  as  executor  of  the  estate  of  Peter  Frans, 
deceased,  is  final,  no  appeal  having  been  prosecuted  therefrom, 
and  the  surety  on  the  bond,  as  well  as  the  executor,  is  concluded 
by  the  adjudication  in  that  court.  For  this  reason,  the  demur- 
rer to  the  eighth  plea  was  properly  sustained.  By  this  plea, 
appellant  sought  to  show  that  the  amount  found  due  by  the 
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county  court  was  not  the  real  amount  due  from  the  executor 
to  the  estate.  This  he  could  not  do.  Section  126  of  the 
Statute  of  Wills,  on  this  subject,  was  construed  by  this  court 
in  the  case  of  Ralston  v.  Wood,  15  111.  159,  and  that  decision 
is  conclusive  on  this  point  in  the  case. 

It  is  declared  by  that  section  of  the  statute  that  the  judg- 
ment or  order  of  a  county  court  shall  be  evidence  of  a  devasta- 
vit, and,  if  not  complied  with,  will  entitle  the  party  in  whose 
favor  it  is  made  to  maintain  an  action  both  against  the 
principal  and  the  surety  on  his  bond.  Like  any  judgment 
rendered  by  a  court  of  general  jurisdiction,  having  jurisdic- 
tion of  the  person  and  subject  matter,  it  cau  only  be  im- 
peached in  collateral  proceedings  for  fraud. 

Appellant  has  offered  no  evidence  whatever  to  impeach  the 
judgment  of  the  county  court.  No  reason  is  shown  why  the 
court  did  not  have  jurisdiction  in  the  premises,  and,  indulging 
in  the  presumptions  in  favor  of  all  courts  of  general  jurisdic- 
tion^ we  must  hold  that  it  had;  and,  therefore,  the  judgment 
of  the  circuit  court  was  correct,  and  must  be  affirmed. 

Judgment  affirmed. 


George  Jaycox  et  ux. 

V. 

"Thomas  Wing. 

1.  Abatement — burden  of  proof  on  plea  to  attachment.  The  burden  of 
proof  rests  upon  the  plaintiff  to  establish  the  ground  of  attachment  stated 
in  his  affidavit  when  the  same  is  put  in  issue  by  plea  in  abatement. 

2.  Same— sufficiency  of  proof  Where  the  ground  of  an  attachment 
against  a  husband  and  wife  was  that  they  were  about  to  depart  from  the 
State,  with  the  intention  of  removing  their  goods,  etc.,  which  was  put  in 
issue  by  plea  in  abatement,  the  only  proof  offered  by  the  plaintiff  to  sup- 
port the  issue  were  the  casual  declarations  of  the  wife  in  the  absence  of 
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the  husband,  to  the  effect  that  she  thought  she  should  move  west,  but  did 
not  know  when :  Held,  that,  even  could  the  husband  be  affected  by  these 
declarations,  they  were  wholly  insufficient  to  warrant  a  verdict  in  favor  of 
the  plaintiff. 

3.  Husband  and  wife — whether  husband  is  liable  jointly  with  his  wife  on 
her  contract.  Where,  since  the  passage  of  the  acts  of  1861-  and  1869,  rela- 
ting to  married  women,  a  wife,  who  was  carrying  on  a  separate  business 
from  her  husband  with  her  own  separate  property,  rented  a  room  in 
which  to  prosecute  her  business,  the  husband  not  participating  in  the  mat- 
ter: Held,  that  the  husband  was  clearly  not  jointly  liable  with  the  wife 
for  the  rent  of  the  room,  and  consequently  her  declarations  were  not  ad- 
missible against  him  on  the  trial  of  an  issue  on  a  plea  in  abatement  trav- 
ersing the  ground  stated  for  an  attachment  against  the  husband  and  wife. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  Charles  J.  Beattie,  and  Mr.  L.  G.  Pearre,  for  the 

appellants. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  suit  by  attachment,  sued  out  of  justice's  court 
by  Wing,  against  the  property  of  appellants,  upon  an  affidavit 
of  joint  indebtedness  of  the  latter  to  the  former,  and  that  ap- 
pellants were  about  to  depart  from  this  State  with  the  inten- 
tion of  having  their  goods,  etc.,  removed  therefrom.  On 
appeal  to  the  Livingston  circuit  court,  the  case  was  tried  by 
jury  on  issues  formed  upon  the  statutory  plea  of  abatement, 
traversing  the  matters  of  the  affidavit,  and  verdict  against 
defendants,  upon  which  the  court,  overruling  a  motion  for 
new  trial,  passed  judgment,  and  they  bring  the  case  here  by 
appeal,  assigning  for  error  that  the  verdict  is  unsupported  by 
the  evidence ;  that  there  was  no  ground  shown  for  suing  out 
an  attachment,  or  for  holding  defendants  jointly  liable. 

The  defendants  intermarried  since  the  act  of  1861,  concern- 
ing the  separate  property  of  married  women,  went  into  force. 
The  wife  was  a  milliner  by  trade  before  her  marriage,  having 
a  stock  of  millinery  goods,  as  her  sole  and  separate  property, 


184  Jaycox  et  ux.  v.  Wing.  [Sept.  T. 

Opinion  of  the  Court. 

with  which;  as  replenished  from  time  to  time  with  her  own 
funds,  she  carried  on  the  business  at  Pontiac  after  the  mar- 
riage ;  the  husband  residing  and  having  his  own  business  at 
D wight,  in  the  same  county. 

While  so  carrying  on  a  separate  business  with  her  own  sep- 
arate property,  after  the  act  of  1869  went  into  force,  giving 
married  women  the  right  to  their  own  earnings,  free  from  the 
interference  of  the  husband  or  his  creditors,  she,  without  any 
participation  in  the  matter  by  her  husband,  rented  rooms  in 
Pontiac  of  the  plaintiff,  for  the  purposes  of  her  separate  busi- 
ness. It  was  to  recover  this  rent  that  the  attachment  was 
sued  out  against  husband  and  wife  jointly. 

The  question  is  not  whether  she  may  be  sued  at  law  for  the 
rent,  or  whether  the  remedy  is  in  equity,  but  it  is  whether 
the  husband,  simply  by  reason  of  that  relation,  is  jointly  liable 
with  the  wife,  and  whether  her  declarations  alone  and  in  his 
absence  will  justify  the  suing  out  of  an  attachment  against 
the  property  of  the  husband.  The  burden  of  showing  ground 
within  the  statute  for  an  attachment  was  upon  the  plaintiff. 
The  only  evidence  he  introduced  related  to  the  casual  declar- 
ations of  the  wife  in  the  absence  of  the  husband,  to  the  effect 
that  she  thought  she  should  move  west,  but  did  not  know 
Avhen.  There  was  no  evidence  tending  to  show  that  the  hus- 
band had  any  intention  of  leaving  the  State  or  removing  his 
property  therefrom.  On  the  contrary,  it  appears,  by  undis- 
puted testimony,  that  he  had  not  been  out  of  the  State  in  ten 
years,  was  permanently  located,  and  had  no  intention  of  leav- 
ing or  removing  his  property. 

Where,  since  the  act  of  1869,  giving  to  a  married  woman 
the  right  to  her  own  earnings  free  of  interference  from  her 
husband  or  his  creditors,  such  married  woman  is  carrying  on 
a  separate  business,  with  her  own  property,  in  a  town  other 
than  that  in  which  the  husband  resides,  and  credit  is  given 
to  her,  the  creditor  is  not  justified  in  claiming  that  there  is 
even  a  prima  facie  presumption  that  the  husband  was  jointly 
interested  in  such   business  with  the  wife,  so   as  to  make  her 
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declarations  afford,  in  his  absence,  any  foundation  for  an  attach- 
ment against  his  property.  But  even  if  he  could  be  affected 
by  such  declarations,  those  given  in  evidence  were  wholly  in- 
sufficient to  warrant  a  verdict  in  favor  of  plaintiff  on  the  issues 
formed  upon  the  plea  in  this  case.  They  merely  indicate  an 
unsettled  purpose  on  her  part  of  moving  out  of  the  State  at 
some  future  indefinite  time. 

The  plaintiff  wholly  failed  to  support  his  attachment;  and 
the  judgment  holding  the  husband  jointly  liable  with  the  wife 
upon  her  separate  contract  is  such  a  perversion  of  the  law  as 
reflects  little  credit  upon  its  administration. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Mary  Miller  et  ah 

v. 

Henry  Hawker. 

1.  Consideration — settlement  of  rigid  of  action  growing  out  of  a  tort. 
Where  the  holder  of  a  note  secured  by  a  deed  of  trust  surrendered  the 
same  to  effect  a  settlement  of  an  alleged  assault  upon  the  person  of  the 
wife  of  the  grantor  in  the  deed  of  trust  by  the  party  holding  the  same,  and 
received  from  the  wife  and  her  husband  a  release  of  all  private  right  of 
action  for  the  assault,  there  being  no  proof  to  show  that  the  cause  of  action 
so  settled  was  unfounded :  Held,  that  the  compromise  and  settlement  of 
the  cause  of  action  was  a  sufficient  consideration  for  the  surrender  of  the 
deed  of  trust  and  note. 

2.  If  the  compromise  had  been  effected  to  compound  a  criminal  offense, 
the  law  would  give  no  aid  to  either  party,  but  the  parties  had  the  right  to 
settle  the  private  right  of  action,  notwithstanding  the  act  complained  of 
was  also  criminal. 

3.  The  waiver  of  any  legal  right,  although  it  may  be  founded  upon  a 
tort,  at  the  request  of  another,  has  always  been  deemed  a  sufficient  consid- 
eration for  a  promise. 
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4.  Even  a  compromise  of  a  doubtful  right,  fairly  obtained,  is  a  good 
consideration  on  which  to  found  a  contract,  and  it  does  not  matter  what 
the  ultimate  result  might  have  been.  A  threat  to  sue  by  one  who  honestly 
believes  he  has  a  good  cause  of  action,  will  support  an  agreement  fairly 
made  for  the  avoidance  of  the  suit. 

Writ  of  Error  to  the  Circuit  Court  of  Kankakee  county; 
the  Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  Stephen  R.  Moore,  for  the  plaintiffs  in  error. 

Mr.  W.  H.  Richardson,  for  the  defendant  in  error. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  trust  deed,  to  foreclose  which  this  bill  was  filed,  and 
the  note  thereby  secured,  were  surrendered  by  the  complain- 
ant to  effect  a  settlement  for  an  alleged  assault  upon  the  per- 
son of  Mary  Miller,  by  complainant,  and  Miller  and  wife 
executed  and  delivered  to  complainant  a  release  of  all  right 
of  action,  and  received  the  trust  deed  and  note,  and  $22  be- 
sides. 

Was  there  a  sufficient  consideration  for  the  surrender  of  the 
trust  deed  and  note  ?  There  is  no  proof  to  show  the  cause  of 
action  unfounded.  The  release,  in  fact,  admits  the  assault 
with  intent  to  commit  a  rape,  and  thereby  admits  an  assault 
upon  the  person  of  Mrs.  Miller,  and  there  is  no  evidence  what- 
ever to  disprove  the  admission. 

If  the  compromise  was  effected  to  compound  a  criminal 
offense,  the  law  would  give  no  aid  to  either  party.  But  Mil- 
ler and  wife  had  a  cause  of  action  for  the  private  injury, 
which  they  released.  They  had  a  legal  right,  which  they 
waived.  This  waiver  was  a  benefit  to  the  complainant,  and 
he  was  discharged  from  all  liability  for  any  damages  which 
might  have  been  recovered. 

Damages  due  for  torts,  as  well  as  money  due  on  notes  or 
other  contracts,  are  included  under  the  general  title  of  things 
in  action.     2  Kent's  Com.  351. 
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The  waiver  of  any  legal  right,  at  the  request  of  another, 
has  always  been  deemed  a  sufficient  consideration  for  a  promise. 
1  Par.  Con.  444;  Chit.  Con.  33-35. 

Even  a  compromise  of  a  doubtful  right,  fairly  obtained,  is 
a  good  consideration  on  which  to  found  a  contract,  and  it  does 
not  matter  what  the  ultimate  result  might  have  been.  A 
threat  to  sue  by  one  who  honestly  believes  he  has  a  good  cause 
of  action,  will  support  an  agreement  fairly  made  for  the 
avoidance  of  the  suit.  McKinley  v.  Watkins,  13  111.  140 ; 
Taylor  v.  Patrick,  1  Bibb,  168. 

The  conclusion  can  not  be  avoided  that  Miller  and  wife  had 
a  good  cause  of  action,  and  not  a  mere  doubtful  right,  against 
the  complainant,  from  which  they  discharged  him. 

The  fact  that  it  was  a  tort  which  was  waived,  can,  upon 
principle,  make  no  difference.  Torts  are  often  of  great  benefit 
to  one  party,  and  serious  injury  to  the  other.  Sometimes 
money  is  no  remuneration.  The  waiver,  therefore,  of  a  tort, 
although  there  was  no  real  injury,  which  was  a  benefit  to  the 
wrongdoer,  is  a  sufficient  consideration  for  a  promise.  Chit. 
Con.  33;  1  Par.  Con.  444. 

In  the  case  of  O'Keeson  v.  Barclay,  2  Pennsyl.  531,  a  note 
given  upon  the  settlement  of  a  slander  suit  for  words  not 
actionable  was  sustained.  See  also  'Russell  v.  Cook,  3  Hill, 
504,  and  Longridge  v.  Dorville,  5  Barn.  &  Aid.  117. 

The  benefit  to  the  wrongdoer  in  this  case  may  have  been 
the  gratification  either  of  passion  or  of  revenge,  and  we  think 
he  should  be  compelled  to  abide  by  his  compromise. 

The  decree  of  the  court  below  is  reversed  and  the  bill  dis- 
missed. 

Decree  reversed. 
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John  W.  Bryant 
v. 

Charles  Ballance. 

Chancery — impeaching  judgment  for  mere  error.  A  bill  to  enjoin  the 
collection  of  certain  judgments  rendered  by  a  justice  of  the  peace,  alleged 
that  the  complainant,  who  was  defendant  in  the  suits  before  the  justice, 
before  the  commencement  of  the  trial,  applied  for  a  change  of  venue  upon 
proper  affidavit,  and  paid  the  costs  occasioned  thereby;  that  the  justice 
asked  the  advice  of  the  plaintiff's  attorney,  and  on  his  advice  refused  to 
grant  the  change  of  venue,  and  that  thereupon  complainant  withdrew  and 
the  justice  rendered  the  judgments.  The  court  sustained  a  demurrer  to 
and  dismissed  the  bill:  Held,  that,  as  the  justice  did  not  lose  jurisdiction 
by  the  making  of  the  necessary  affidavits  and  motions  to  change  the  venue, 
his  refusal  to  grant  the  change  was  but  an  error,  and  that  the  judgments 
could  not  be  questioned  collaterally,  the  party's  remedy  being  an  appeal. 

Appeal  from  the  Circuit  Court  of  Livingston  county  ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  L.  E.  Payson,  for  the  appellant. 

Messrs.  Pillsbury  &  Lawrence,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity  to  enjoin  the  collection  of  four 
executions  issued  upon  judgments  rendered  by  a  justice  of 
the  peace. 

The  bill  alleges  that,  before  the  commencement  of  the  trials 
in  the  suits  wherein  the  judgments  were  rendered,  the  de- 
fendants made  oath  that  they  could  not  have  an  impartial  trial 
before  the  justice,  and  paid  to  him  the  costs  which  would  be 
occasioned  by  a  change  of  venue;  that  the  justice  applied  to 
the  attorney  for  the  plaintiff  for  advice,  saying  he  would  do 
whatever  said  attorney  directed,  and  the  attorney  told  him 
not  to  grant  the  change  of  venue;  that  the  justice  thereupon 
refused  the  change  of  venue,  and  did  so  corruptly  and  wil- 
fully, by  direction  of  the  plaintiff's  attorney,  whereupon  the 
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defendants  withdrew  from  the  court,  and  the  justice  rendered 
the  judgments. 

The  court  below  sustained  a  demurrer  to  the  bill  and  dis- 
missed it,  which  is  assigned  for  error. 

The  justice  did  not  lose  jurisdiction  of  the  suits  by  the 
making  of  the  affidavits  and  moving  for  a  change  of  venue, 
and  paying  the  costs  thereof.  He  still  had  jurisdiction  until 
a  change  of  venue  was  actually  granted.  As  it  was  refused, 
his  jurisdiction  remained  unaffected.  The  refusing  of  the 
change  of  venue  was  but  error,  relief  against  which  should 
have  been  sought  by  appeal.  The  justice  having  jurisdiction 
of  the  subject  matter,  and  of  the  persons  of  the  parties,  no 
matter  how  gross  the  error  in  refusing  a  change  of  venue,  the 
action  of  the  justice  can  not  be  drawn  in  question  in  this  bill, 
or  in  any  collateral  proceeding.  Iverson  v.  Loberg,  26  111.  179 ; 
Wimberly  v.  Hurst,  33  ib.  166;  Mulford  v.  Stalzenback,  46  ib. 
303. 

The  court  could  not  properly  have  done  otherwise  than  to 
sustain  the  demurrer. 

The  decree  is  affirmed. 

Decree  affirmed. 


Isaac  S.  Tower 

V. 

Timothy  M.  Bradley  et  al. 

Bill  op  exceptions — when  necessary.    When  a   party  seeks  to  assign 
for  error  matters  which  are  not  a  part  of  the  record,  he  should  preserve     s 
the  same  in  a  bill  of  exceptions,  or  the  error  can  not  be  considered  by 
this  court. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county. 
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This  was  an  action  of  replevin,  brought  by  Isaac  Tower, 
against  Timothy  Bradley  and  Anna  Hilton,  for  the  wrongful 
taking  and  detention  of  certain  personal  property.  A  trial 
by  jury  resulted  in  a  verdict  and  judgment  for  the  defend- 
ants. 

Mr.  Theodore  G.  Beaver,  for  the  plaintiff  in  error. 

Messrs.  Forrester  &  Beem,  for  the  defendants  in  error. 

Per  Curiam  :  This  case  is  brought  here  by  writ  of  error, 
and  a  printed  brief,  filed  by  counsel,  which  seeks  to  establish 
these  points,  viz:  First — By  professing  to  direct  the  verdict 
to  be  reduced  to  form,  the  court  changed  it  in  matter  of  sub- 
stance, and  the  judgment  is  not  responsive  to  the  issues. 
Second  —  The  defendants  were  entitled  to  a  return  of  the 
property.  Third — The  instructions  given  for  the  defendants 
below  were  incorrect. 

There  is  no  bill  of  exceptions  in  the  case,  and  it  is  a  mat- 
ter of  surprise  that  attorneys  will  bring  a  record  here,  and 
assign  errors,  in  the  absence  of  a  bill  of  exceptions,  as  to 
matters  which  can  become  a  part  of  the  record,  and  be  sub- 
ject to  review  in  this  court,  only  by  a  bill  of  exceptions. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Patrick  Kennedy 

v. 
John  Kennedy  et  al. 

1.  Costs  in  chancery.  While  it  is  discretionary  with  the  court  in  chan- 
cery to  award  costs,  yet  it  seems  not  proper  to  require  a  new  defendant 
who  has  been  brought  into  the  case  by  a  cross  bill,  to  pay  any  portion  of 
the  costs  made  under  the  original  bill  before  he  was  made  a  party,  es- 
pecially when  he  had  not  acted  unjustly  or  improperly  in  connection  with 
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the  matter  in  litigation,  and  had  no  interest  in  the  same,  and  set  .up  no 
claim  of  any  such  interest,  and  was  not  a  proper  party  to  the  original 
bill. 

2.  When  a  party  has  acted  unjustly  and  improperly  with  the  matter  in 
litigation,  although  he  has  no  interest  in  the  suit,  and  he  is  a  proper 
party,  he  no  doubt  may  be  burthened  with  the  costs  in  a  chancery  suit. 
But  this  should  be  made  to  appear  in  the  proofs. 

3.  Parties  in  chancery — bill  to  contest  validity  of  a  will.  In  a  pro- 
ceeding in  chancery  to  set  aside  a  will  which  had  been  probated,  it  was 
held,  that  a  person  taking  nothing  under  the  will,  and  having  no  interest 
in  the  property  affected  by  the  will,  as  heir  or  otherwise,  and  not  claiming 
any  such  interest,  was  not  a  proper  party  defendant,  even  had  it  appeared 
that  he  aided  by  fraud  in  procuring  the  execution  of  the  will. 

4.  Chancery — cross  bill — its  nature  and  object.  A  cross  bill  is  a  bill  by 
a  defendant  in  a  chancery  suit  against  the  plaintiff  in  the  same  suit,  or 
against  other  defendants  in  the  same  suit,  or  against  both,  touching  the 
matter  in  question  in  the  original  bill ;  and  is  usually  brought  either  to 
obtain  a  discovery  of  facts  in  aid  of  the  defense  to  the  original  bill,  or  to 
obtain  fuller  relief  to  all  the  parties  touching  the  matters  of  the  original 
bill. 

5.  Same — cross  bill  as  to  matter  not  connected  with  subject  of  original  bill. 
Where,  after  the  compromise  of  an  original  bill  filed  to  set  aside  a  will 
on  the  ground  that  its  execution  had  been  obtained  by  fraud,  and  before 
decree  taken,  one  of  the  defendants,  an  heir  at  law  of  the  testator,  filed  his 
cross  bill  against  the  complainant,  and  A,  who  was  not  a  party  to  the  original 
bill,  and.  who  was  not  an  heir  or  devisee,  and  who  claimed  no  interest  in 
the  property  affected  by  the  will,  charging  that  the  latter  had  used  undue 
influence  to  induce  the  making  of  the  will,  and  that  he  set  up  some 
claim  to  a  portion  of  the  property  of  the  deceased,  and  had  occupied  and 
used  the  same,  seeking  to  charge  him  with  the  rent,  but  praying  for  no 
relief  against  the  complainant:  Held,  that  as  the  cross  bill  sought  no  re- 
lief against  the  complainant,  it  was  defective  and  obnoxious  to  a  demurrer; 
and  that  the  matters  alleged  against  A,  the  new  defendant,  if  proper  at  all, 
were  only  grounds  for  making  him  a  party  to  the  original  proceedings  by 
a  supplemental  bill. 

6.  Same— practice  on  disclaimer.  Where  the  only  ground  for  making 
one  a  party  defendant  to  a  cross  bill  who  was  not  a  party  to  the  original 
bill,  was,  that  he  claimed  an  interest  in  the  property  to  be  affected  by  the 
decree  sought,  and  he  in  his  answer  disclaimed  all  claim  of  title  or  inter- 
est :  Held,  that  the  cross  bill  should  have  been  dismissed  as  to  him. 

7.  Party  in  chancery — remedy  at  law.  Where  a  cross  bill  in  a  chancery 
proceeding  to  contest  the  validity  of  a  will  brought  in  a  new  party  as  de- 
fendant, who  had  no  interest  in  the  subject  matter  of  the  litigation  re- 
specting the  will,  but  who,  it  was  alleged,  was  indebted  to  the  estate  for  the 
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use  and  occupation  of  a  house  of  the  testator  after  the  death  of  the  latter: 
Held,  that  the  fact  of  such  indebtedness,  if  proved,  did  not  make  such 
person  a  necessary,  or  even  a  proper  party,  as  a  court  of  equity  did  not 
have  jurisdiction  to  hear  and  determine  that  question,  the  remedy  for  the 
recovery  of  rent  being  ample  at  law. 

8.  Rents — effect  of  conveying  title,  as  to  rents.  Where  property  was  de- 
vised by  a  testator  to  his  sister,  and  pending  a  suit  in  chancery  to  set  aside 
the  will  a  receiver  was  appointed  to  receive  the  rents  and  profits,  and  the 
suit  was  compromised,  before  final  decree,  by  the  devisee  conveying  to  the 
heirs  at  law  of  the  testator,  and  the  final  decree  established  the  will,  thus 
showing  her  right  to  the  property  up  to  the  date  of  her  conveyance :  Held, 
that  the  rents  of  the  property  which  accrued  before  such  conveyance,  be- 
longed to  the  devisee,  and  were  not  transferred  by  her  conveyance  of  the 
title. 

9.  Rents  in  arrear  are  not  assignable,  nor  is  money  due  for  use  and  oc- 
cupation. The  sale  of  the  fee  carries  with  it  rents  to  fall  due,  or  that  may 
subsequently  accrue  under  an}'-  Tease,  unless  reserved,  but  not  rents  al- 
ready accrued. 

10.  Decree  in  favor  of  one  not  a  party — right  to  contest.  Where,  pend- 
ing a  suit  in  chancery  by  the  heirs  of  the  testator  to  set  aside  the  will,  the 
matter  was  settled  by  the  devisee  conveying  the  property  devised  to  her 
to  the  satisfaction  of  the  heirs,  and  the  court  subsequently  rendered  a  de- 
cree establishing  the  will  and  the  trusts  named  therein,  which  recited 
that  the  heirs,  pending  the  litigation,  had  conveyed  to  one  G,  one-fourth  of 
the  premises  for  professional  services,  and  decreed  the  title  to  be  in  him 
and  the  heirs:  Held,  that  a  party  to  the  suit  on  cross  bill,  who  had  no  in- 
terest in  the  subject  matter  of  the  litigation,  but  who  was  sought  to  be 
charged  for  use  and  occupation  of  a  part  of  the  premises,  could  not  as- 
sign for  error  that  part  of  the  decree  which  determined  the  interest  of  G 
in  the  premises. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

Mr.  W.  T.  Burgess,  for  the  appellant. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  by  Ellen  Kennedy,  in  the 
Recorder's  Court  of  Chicago,  against  Ellen  McCarty,  and  the 
other  heirs  of  John  Kennedy,  deceased.  The  purpose  of  the 
bill  was  to  have  the  will  of  deceased   set  aside  and  annulled, 
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on  the  alleged  ground  that  its  execution  had  been  obtained 
by  fraud.  After  the  litigation  had  been  started,  a  receiver 
was  appointed  to  take  possession  of  the  real  estate  in  contro- 
versy, and  to  receive  the  rents  and  take  care  of  the  property. 
It  seems  he  obtained  possession  of  a  portion,  and  demanded 
possession  of  another  portion  of  the  house  of  appellant,  who 
disclaimed  any  claim  to  the  property  or  possession  of  the  same. 
It  appears  that  the  portion  of  the  house  demanded  of  appel- 
lant, was  occupied  by  testator,  his  mother,  appellant  and  his 
own  family,  up  to,  and  at  the  time  of  his  death.  After  that 
occurred,  all  the  persons  left  the  house  except  testator's 
mother  and  his  son  Thomas,  and  it  is  contended  appellant 
also  remained,  which  is  earnestly  contested. 

The  will  had  been  regularly  probated,  but  a  jury  on  a  trial 
of  an  issue  of  fact,  found  against  the  validity  of  the  will,  but 
the  court  set  aside  the  finding.  Subsequently  an  arrangement 
was  entered  into  by  the  parties,  by  which  Mrs.  McCarty  con- 
veyed the  real  estate  devised  to  her  to  the  satisfaction  of  the 
heirs,  and  subsequently  the  court  rendered  a  decree  establish- 
ing the  will,  and  the  trusts  named  therein.  The  decree  re- 
cites that  the  heirs,  pending  the  litigation,  had  conveyed  to 
Andrew  Garrison  one-fourth  of  the  premises  for  professional 
services,  etc.,  and  the  court  decrees  the  title  to  be  in  him  and 
them. 

After  the  compromise,  and  before  a  final  hearing  on  the 
original  bill,  John  Kennedy,  one  of  the  heirs  of  testator,  filed 
what  is  denominated  a  cross  bill,  against  appellant,  who  had 
not  previously  been  a  party  to  the  suit,  and  the  complainant 
in  the  original  suit,  but  asking  no  relief  against  her.  This 
bill  charges  that  appellant  had  used  undue  influence  to  induce 
the  making  of  his  father's  will;  that  appellant  set  up  some 
claim  to  some  of  the  property  of  deceased,  and  had  been  in  the 
use  and  occupancy  "  as  he  wanted  and  required"  of  the  house 
39  Newberry  Avenue ;  that  he  and  his  brother  and  mother 
continued  to  use  the  same.  He  answered,  denying  all  claim 
13— 66th  III. 
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to  the  property,  denied  the  possession  and  use  of  the  prop- 
erty, and  demurred  to  the  bill,  and  traversed  all  the  allega- 
tions of  the  bill.  On  the  hearing  of  the  original  and  cross 
hills,  the  court,  amongst  other  things,  found  that  he  had  used 
and  occupied  the  house  No.  39,  and  was  liable  to  account  for 
rents  to  the  amount  of  $1798  for  the  use  and  occupation  of 
the  house,  and  that  he  pay  one-third  of  the  costs  of  litigation 
under  both  the  original  and  cross  bills.  From  that  decree 
he  has  appealed  to  this  court,  and  assigns  the  action  of  the 
court  for  error. 

Preliminary  to  the  discussion  of  the  material  questions 
presented  on  the  record,  we  will  say  that  whilst  it  is  discre- 
tionary with  the  court  in  chancery  to  award  costs,  still  we 
can  see  no  reason  for  requiring  appellant  to  pay  any  portion 
of  the  costs  under  the  original  bill.  He  was  in  nowise  a 
party  to  it,  nor  do  we  see,  from  the  evidence,  that  he  was 
guilty  of  any  inequitable  conduct  in  connection  with  the  sub- 
ject matter  of  the  suit,  nor  does  the  court  so  find.  Then 
why  impose  costs  upon  him  for  litigation  with  which  he  was 
not  connected,  and  to  which  he  did  not  contribute?  When  a 
party  has  acted  unjustly  or  improperly  in  connection  with  the 
matter  in  litigation,  although  he  has  no  interest  in  the  suit, 
and  he  is  a  proper  party,  he  may,  no  doubt,  be  justly  bur- 
thened  with  costs;  but  nothing  of  the  kind  appears  in  this 
case. 

Under  the  demurrer,  the  question  is  presented,  whether 
this  bill  can  be  maintained  against  appellant.  Story,  in  his 
work  on  Equity  Pleadings,  section  389,  defines  a  cross  bill  to 
be  "A  bill  brought  by  a  defendant  in  the  suit  against  the 
plaintiff  in  the  same  suit,  or  against  other  defendants  in  the 
same  suit,  or  against  both,  touching  the  matter  in  question 
in  the  original  bill."  A  bill  of  this  kind,  he  says,  "  Is  usually 
brought  either  as  necessary  to  a  discovery  of  facts  in  aid  of 
the  defense  to  the  original  bill,  or  to  obtain  full  relief  to  all 
parties,  touching  the  matters  of  the  original  bill."     Now,  whilst 
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this  bill  was  nominally  against  complainant  as  well  as  appel- 
lant, it  showed  no  grounds  for  relief  against  her,  nor  did  it 
pray  any.  It  was,  therefore,  defective,  and  the  demurrer 
should  have  been  sustained  to  it.  Merely  praying  that  com- 
plainant be  made  a  defendant  without  showing  grounds  of 
relief,  does  not  conform  to  the  rule  of  pleading,  and  to  main- 
tain such  a  cross  bill  would  be  an  unwarranted  evasion  of  the 
rule.  Had  the  demurrer  been  sustained  to  this  bill,  as  it 
should  have  been,  there  could  have  been  no  pretense  for 
retaining  it  against  appellant.  All  the  grounds  alleged 
against  him  were,  if  proper,  only  grounds  for  making  him  a 
party  to  the  original  proceeding  by  a  supplemental  bill. 

The  allegation,  even  had  it  been  sustained,  that  he  aided 
by  fraud  in  procuring  the  execution  of  the  will,  did  not,  of 
itself,  render  him  even  a  proper  party  to  the  original  bill,  as 
he  had  no  interest  in  the  property,  nor  did  he  claim  any,  and 
the  evidence  does  not  prove,  or  tend  to  prove,  that  he  did. 
The  mere  unsupported  allegation,  that  he  claimed  an  interest, 
would  not  render  him  a  proper  party,  and  had  that  been  the 
only  ground  for  making  him  a  party,  the  bill  should  have 
been  dismissed  when  he  solemnly  disclaimed  all  claim  of 
title.  The  unsupported  allegation  of  fraud  and  claim  of 
interest'  did  not  authorize  the  court  to  retain  the  cross  bill 
against  him. 

It  however  may  be  urged,  that  as  it  was  alleged  he  had 
used  and  occupied  the  house  and  owed  the  estate  for  the  same, 
that  fact  would  confer  jurisdiction  on  the  court  to  hear  that 
question,  and  to  render  a  decree.  This,  we  think,  is  not  true. 
The  tenants  who  occupied  another  portion  of  the  house,  would, 
on  the  same  principle,  be  proper  parties,  and  so  would  any 
person  owing  money  to  the  estate.  The  one  would  be  as 
much  within  the  rule  as  the  other.  But  we  can  discover  no 
grounds  for  making  them  parties  to  either  the  original  or 
cross  bill.  There,  then,  was  no  legal  ground  for  retaining 
this  bill.      The  remedy  for  the  recovery  of  the  rent,  if  any 
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was  due,  was  ample  and  complete  at  law.  An  attentive  con- 
sideration of  the  evidence,  we  think,  fails  to  show  that  ap- 
pellant did  occupy  the  house  as  alleged,  and  that  he  was  lia- 
ble for  the  rent. 

He,  when  called  on  for  the  possession  by  the  receiver,  dis- 
claimed having  possession,  and  the  evidence,  we  think,  only 
shows  that  he  was  occasionally  there  from  a  short  period 
after  his  brother's  death.  Again,  the  evidence  shows  that  the 
receiver  obtained  possession  of  a  part  of  the  house,  and  it 
was  manifestly  wrong,  in  any  event,  to  charge  him  with  the 
rents  for  that  portion,  even  if  he  is  liable  for  some  rent. 

Again,  the  larger  portion  of  the  rent  accrued  whilst  Mrs. 
McCarty  held  the  legal  title,  and,  as  the  legal  owner,  she  was 
entitled  to  any  rents  or  sum  that  may  have  accrued  for  use 
and  occupation.  This  seems  to  be  a  principle  so  elementary 
that  it  must  be  generally  recognized  by  the  profession.  An- 
other rule,  equally  elementary,  is  that  rents  in  arrear  are  not 
assignable,  nor  is  money  due  for  use  and  occupation.  The 
sale  of  the  fee  carries  with  it  rents  to  fall  due,  or  that  may 
subsequently  accrue,  under  any  lease,  unless  reserved,  but  not 
rents  already  accrued.  The  deed,  then,  from  Mrs.  McCarty 
did  not  carry  with  it  rents  then  due,  or  money  due  for  use 
and  occupation  prior  to  that  time.  The  establishment  of  the 
will  by  consent  of  all  parties,  fails  to  show  that  she  was  not 
legally  and  equitably  entitled  to  hold  the  rents  and  money 
due  for  use  and  occupation  at  the  time  she  conveyed  to  the 
heirs,  and  there  is  no  evidence  to  show  she  was  not,  but,  on 
the  contrary,  established  her  right  thereto,  and  she  has  not 
made  any  effort  to  assign  her  claim  to  the  heirs.  On  the  con- 
trary she  receipted  to  appellant  for  all  rents  due  at  the  time 
she  conveyed,  and  had  he  occupied  the  premises  afterwards 
till  the  decree  was  rendered,  the  rents  could  not  have  exceeded 
the  sum  of  $720.  The  decree  is  erroneous  in  this  respect 
as  well  as  in  others  already  indicated. 

It  is  urged  that  Garrison  was  not  made  a  party  to  the 
original  bill,  and  that  the  decree  is  erroneous   in  finding  and 
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determining  that  he  had  any  interest  in  the  estate.  Whether 
this  objection  is  valid  or  not,  we  are  unable  to  determine,  as 
the  original  bill  is  not  before  us,  and  even  if  it  was  it  is  not 
apparent  how  that  matter  can,  in  any  manner,  affect  appel- 
lant's rights.     That  is  a  matter  in  which  he  has  no  concern. 

But  for  the  errors  indicated  the   decree  of  the  court  below 
is  reversed  and  the  cause  remanded. 

Decree  reversed. 


William   Waee  et  ah 

v. 

William  Ceatty, 

Chancery — bill  to  open  decree  of  foreclosure  and  to  redeem  from  mortgage. 
After  decree  of  foreclosure  and  sale  thereunder  at  the  suit  of  the  party  in 
possession,  the  mortgagor  filed  his  bill  to  open  the  decree  and  to  charge 
the  complainant  in  the  former  suit  with  rents  and  profits  of  the  mortgaged 
premises,  and  offering  to  pay  any  deficiency  necessary  to  redeem  from  the 
mortgage.  The  bill  was  not  brought  to  a  hearing  until  after  the  time  of 
redemption  had  expired.  No  fraud  was  charged  in  obtaining  the  decree 
of  foreclosure,  and  nothing  was  shown  why  the  mortgagor  did  not  seek  to 
have  the  rents  and  profits  applied  pro  tanto  in  payment  of  the  mortgage 
debt,  and  the  latter,  in  his  answer  to  the  bill  to  foreclose,  had  set  up  pay- 
ment under  which  he  might  have  established  payment  to  the  extent  of  such 
rents  and  profits :  Held,  that  the  latter  bill,  whether  it  was  a  bill  of  review 
or  a  bill  in  the  nature  of  a  bill  of  review,  showed  no  equity  on  its  face,  as 
it  sought  to  treat  the  mortgage  debt  as  still  subsisting  when  it  had  been  ex- 
tinguished by  the  decree  of  foreclosure  and  sale  thereunder. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Aethue  A.  Smith,  Judge,  presiding. 

Messrs.  Wead  &  Jack,  and  Messrs.  Ceaig  &  Haevey,  for 
the  appellants. 

Messrs.  Ceatty,  Boal  &  Ceatty,  for  the  appellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  decree  rendered  by  the  circuit 
court  of  Knox  county  in  a  suit  in  chancery  there  pending,  in 
which  William  Cratty  was  complainant,  and  William  Ware 
and  others,  heirs  at  law  of  William  K.  Ware,  deceased,  were 
defendants. 

The  original  bill  was  filed  by  Cratty  on  the  17th  of  Octo- 
ber, 1861,  against  Ware  in  his  life-time,  requiring  Ware  to 
account  to  complainant  for  the  rents  and  profits  since  Decem- 
ber 12,  1859,  derived  from  a  certain  tract  of  land  in  posses- 
sion of  Ware,  to  which  Cratty  claimed  title. 

In  order  to  a  full  understanding  of  the  case,  it  is  necessary 
some  of  the  leading  facts  should  be  stated. 

In  1850,  one  James  B.  Hoyne  took  possession  of  the  land 
in  question  under  what  is  called  a  tax-title,  and  fenced  the 
land.  In  the  same  year,  he  sold  and  conveyed  it  to  William 
K.  Ware,  who  took  possession  and  held  the  land  under  this 
title,  by  tenants,  who  paid  him  annual  rent.  James  A.  Rus- 
sel,  of  Fulton  county,  was  the  owner  of  the  patent  title,  who, 
on  the  14th  of  January,  1857,  sold  and  conveyed  the  same  to 
complainant,  Cratty.  On  the  day  of  the  date  of  this  deed, 
complainant  and  his  wife  executed  a  mortgage  to  Russel  to 
secure  the  purchase  money,  evidenced  by  his  three  several 
notes  of  four  hundred  dollars  each,  payable  in  one,  two  and 
three  years  from  date,  with  interest  at  six  per  cent. 

On  the  27th  of  October,  1857,  Cratty,  the  complainant, 
commenced  three  separate  actions  of  ejectment  against  Ware's 
tenants,  for  the  recovery  of  the  possession.  On  the  12th  of 
December,  1859,  Russel  sold  and  assigned  these  notes  and 
mortgage  to  Ware,  the  actions  of  ejectment  still  pending. 

On  the  18th  of  January,  1860,  the  ejectment  suits  not  hav- 
ing been  tried,  Ware  filed  his  bill  against  Cratty  to  foreclose 
this  mortgage.  In  March,  1860,  Cratty  filed  his  answer  to 
the  bill,  claiming  therein  that  he  had  paid  the  notes  and  mort- 
gage.   Proofs  were  taken,  and  a  decree  of  sale  of  the  premises 
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entered  June  6,  1860,  there  being  found  due  on  the  notes  and 
mortgage  ten  hundred  and  sixty-three  dollars  and  sixty  cents. 
The  master  in  chancery  made  the  sale  on  the  20th  of  October, 
1860,  at  which  Ware  became  the  purchaser  for  the  sum  of 
eleven  hundred  and  forty-five  dollars,  for  which  the  master 
executed  and  delivered  to  Ware  the  usual  certificate  of  pur- 
chase, and  having  reported  his  proceedings  to  the  court,  the 
same  were  approved  on  the  19th  of  February,  1861,  by  the 
court  then  sitting. 

At  the  following  September  term,  1861,  Cratty's  ejectment 
suits  were  tried,  in  which  this  verdict  was  rendered: 

"We,  the  jury,  find  the  defendant  guilty  of  unlawfully 
withholding  the  possession  of  the  premises  described  in  the 
plaintiff's  declaration,  at  the  time  of  the  commencement  of 
this  suit.  We  further  find  that  the  title  of  the  plaintiff  to 
said  premises  has  expired  since  the  commencement  of  this 
suit,  and  we  assess  the  plaintiff's  damages,  by  reason  of  with- 
holding the  possession  of  said  premises,  at  one  cent." 

The  judgment  upon  this  verdict  was  as  follows 

"It  is,  therefore,  considered  by  the  court  that  the  plaintiff 
recover  of  defendant  the  said  sum  of  one  cent,  the  amount 
of  the  damages  assessed  herein,  together  with  the  costs  by 
him  in  this  suit  expended,  and  may  have  execution  therefor. 
But  as  to  the  premises  described  in  said  plaintiff's  declara- 
tion, the  defendant  go  thereof  without  day." 

A  new  trial  was  taken  by  the  plaintiff  under  the  statute, 
and  at  the  September  term,  1863,  the  suits  were  again  tried 
with  the  same  result. 

It  will  be  perceived  from  this  statement  and  dates  that  the 
original  bill  was  filed  by  Cratty  a  few  days  after  the  trial  of  the 
first  ejectment  suit. 

It  is  alleged  in  the  bill  that,  on  the  trial  of  the  ejectment 
suits,  complainant  relied  on  his  deed  from  Russel,  who  was 
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the  immediate  grantee  of  Johnson  Hicks,  who  was  the  pat- 
entee from  the  United  States,  and  rested  his  case,  where- 
upon, as  complainant  alleges,  Ware  endeavored  to  show  title 
by  certain  deeds  he  attempted  to  introduce,  but  they  being 
ruled  out,  Ware  then  introduced  the  Russel  mortgage,  claim- 
ing to  hold  possession  under  the  same,  and  thus  defeated 
plaintiff's  recovery. 

The  bill  then  alleges  that  the  premises  are  cultivated,  and 
charges  that  Ware  has  been  in  possession  four  or  five  years 
prior  to  filing  the  bill,  and  received  the  rents  and  profits  of 
the  value  at  least  of  nine  hundred  and  sixty  dollars,  which  he 
insists  should  be  credited  on  the  mortgage,  and  alleges  he  is 
ready  to  pay  the  balance  thereon,  should  any  be  due  over  and 
above  the  rents  and  profits. 

The  prayer  of  the  bill  is,  that  Ware  may  be  required  to  ac- 
count for  the  rents  and  profits,  and  apply  the  same  on  the 
mortgage  indebtedness,  in  discharge  of  the  same,  or  pro  tanto, 
and  prays  that  the  decree  of  foreclosure  may  be  opened,  and 
complainant  let  in  to  prove  the  value  of  the  rents  and  profits, 
and  have  the  same  allowed  on  the  said  indebtedness. 

There  is  a  further  prayer  that  the  master  in  chancery  be 
enjoined  from  making  a  deed  on  the  certificate  of  purchase; 
and,  upon  a  final  hearing,  Ware  be  decreed  to  allow  com- 
plainant so  much  as  shall  be  found  due,  to  be  credited  "on 
said  mortgage  indebtedness/' 

This  bill  was  fully  answered  by  Ware,  he  setting  up  his  claim 
of  title,  outside  of  the  mortgage,  which  appears  to  be  prima 
facie  a  good  "tax  title,"  but  it  is  of  no  importance  to  be  con- 
sidered. 

After  the  answer  was  put  in  no  step  was  taken  in  the  cause 
until,  the  death  of  Ware  having  occurred,  on  the  20th  of  De- 
cember, 1870,  complainant  filed  what  he  denominates  "an 
amendment  to  the  original  bill,"  in  which  he  suggests  the 
death  of  Ware,  alleges  the  marriage  of  his  widow  with  John 
W.  Dissendorf,  and  names  the  children  left  by  Ware,  who  are 
minors,  and  makes  them  defendants. 
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The  allegations  in  this  bill  are,  for  the  most  part,  a  reiter- 
ation of  the  statements  in  the  original  bill,  as  to  the  payment 
of  the  mortgage  by  the  rents  and  profits  received  by  Ware  in 
his  life-time,  and  alleging  a  willingness  to  pay  any  deficiency. 

The  prayer  is,  that,  upon  a  final  hearing,  the  title  to  these 
premises  may  be  decreed  to  be  vested  in  complainant  in  fee 
simple  absolute,  and  that  a  writ  of  possession  issue. 

An  answer  was  put  in  by  the  infants,  for  the  most  part  a 
repetition  of  the  answer  of  their  ancestor,  William  K.  Ware, 
filed  in  his  life-time. 

On  the  hearing  the  circuit  court  decreed  in  all  things  as 
prayed.     To  reverse  this  decree  the  defendants  appeal. 

Various  errors  are  assigned  by  appellants,  whichj  in  the 
view  we  are  compelled  to  take  of  the  case,  will  not  be  noticed 
in  the  order  they  are  presented. 

The  theory  of  the  bill  manifestly  is,  that  appellee  was  sur- 
prised by  the  character  of  the  defense  made  by  Ware  in  the 
ejectment  suits,  he  setting  up,  to  protect  his  possession,  the 
mortgage  of  Cratty  to  Russel. 

What  reason  had  he  to  be  surprised  ?  Cratty  knew,  when 
the  ejectment  suits  were  tried,  that  Ware  owned  this  mortgage 
by  assignment  from  Russel  on  the  12th  of  December,  1859, 
for  he  had  filed  his  bill  against  Cratty  to  foreclose.  This  was 
more  that  one  year  before  the  trial  of  the  ejectment  suits,  and 
he  could  and  should  have  known  that  Ware  might  defend  his 
possession  under  that  mortgage.  Cratty  also  knew  that  a  de- 
cree of  sale  had  been  obtained,  and  the  premises  actually  sold 
thereunder,  in  October,  1860. 

There  was  no  ground  on  which  to  base  the  original  bill. 
In  contemplation  of  law,  there  could  be  no  surprise  upon  ap- 
pellee. 

This  bill  slumbered  on  the  files  of  the  court  for  near  nine 
years,  when,  the  death  of  Ware  having  occurred,  the  bill  now 
in  question  was  filed,  alleging  Ware's  death,  and  making  his 
widow  and  heirs  at  law  parties  to  it. 
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In  the  meantime,  Ware  had  received  a  deed  from  the  mas- 
ter in  chancery  for  the  premises,  they  not  having  been  re- 
deemed, he  continuing  in  possession,  and  his  heirs  at  law  after 
his  death. 

The  object  of  the  present  bill  is  to  obtain  the  aid  of  a  court 
of  equity  to  treat  a  debt,  which  has  been  fully  paid  years  ago 
by  decree  and  sale  of  property  under  the  decree,  as  a  debt 
still  subsisting — as  "  a  mortgage  indebtedness."  A  plain 
answer  to  this  is,  there  is  no  such  mortgage  in  existence,  as 
appears  by  appellee's  own  showing.  It  was  extinguished  by 
the  decree  of  foreclosure   entered  on  the  6th  of  June,  1860. 

There  can  be  no  mortgage  indebtedness,  for  that  was  fully 
paid  and  satisfied  by  the  sale  under  the  decree,  on  the  20th  of 
October,  1860,  and  an  end  put  to  the  whole  transaction  by  the 
confirmatory  order  of  the  court,  entered  February  19,  1861, 
and  by  the  master's  deed  executed  and  delivered  to  Ware  after 
the  time  for  redemption  had  expired. 

It  is  idle  to  urge  payments  on  a  mortgage  which  has  no  life, 
and  to  attempt  to  open  a  decree  on  such  allegations  as  are 
found  in  the  original  and  amended  bills.  There  is  no  charge 
of  fraud  in  obtaining  the  decree  of  foreclosure;  nothing 
shown  why  appellee  did  not,  in  the  foreclosure  suit,  claim  to 
apply  the  rents  and  profits,  pro  tanto,  to  the  payment  of  the 
mortgage.  Ware  had  been  in  possession  several  years  prior 
to  the  foreclosure  suit.  Complainant,  in  his  answer  to  that 
bill  of  foreclosure,  claimed  that  he  had  paid  the  mortgage 
debt.  This  would  have  been  established  to  the  extent  of  the 
value  of  the  rents  and  profits  then  accrued.  They  would  have 
paid  a  portion  of  the  indebtedness,  and,  by  subsequent  pay- 
ments, complainant  could  have  saved  the  land.  It  was  in  his 
power,  also,  to  have  had  the  decree  in  the  foreclosure  suit 
so  framed  as  to  save  to  him  the  accruing  rents.  Having  failed 
at  the  proper  time  to  set  up  his  claims,  he  can  not  now  revive 
them  by  this  suit.  The  occasion  is  past.  No  fraud,  accident, 
or  mistake,  or  hardship,  or  any  other  matter  of  equitable 
cognizance,  is  alleged  to  entitle  him  to  any  relief  whatever. 
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Whether  his  bill  be  a  bill  of  review  or  a  bill  in  the  nature  of 
a  bill  of  review,  it  has  not  one  single  feature  in  it  commend- 
ing it  to  the  favorable  consideration  of  a  court  of  equity. 

There  is  no  equity  in  it. 

The  decree  of  the  circuit  court  is  reversed  and  the  bill,  dis- 
missed. 

Decree  reversed. 


D.  James  Leaky 


James  L   Pattison. 

1.  Burden  op  proof.  "Where  a  tenant,  in  an  action  of  forcible  detainer, 
set  up  in  defense  that,  subsequent  to  the  leasing,  he  had  contracted  with 
the  lessee  for  the  purchase  of  the  premises :  Held,  that  the  burden  of 
proof  to  establish  this  defense  was  upon  the  defendant;  and  when  the 
proof  of  this  fact  was  his  own  testimony,  which  was  expressly  contradicted 
by  the  testimony  of  the  plaintiff,  the  court  below  was  fully  warranted  in 
finding  that  no  contract  of  sale  existed. 

2.  Landlord  and  tenant— -forfeiture  for  non-payment  of  rent.  Under 
the  second  section  of  the  act  of  1865,  the  landlord  is  not  required  to  make 
the  common  law  demand  for  the  payment  of  rent  on  the  very  day  it  be- 
comes due,  in  order  to  determine  the  term  for  non-payment  of  rent;  and 
such  statute  was  designed  to  give  the  landlord  a  remedy  in  such  case, 
where  the  lease  contains  no  clause  for  a  re-entry. 

3.  Same— forfeiture,  how  prevented.  In  order  to  prevent  a  forfeiture,  the 
tenant  should  pay  or  tender  the  rent  due  before  the  expiration  of  ten  days 
from  the  time  the  notice  is  served  upon  him ;  if  he  does  not,  the  landlord 
may  maintain  his  action  for  the  recovery  of  the  possession  of  the  prem- 
ises. 

4.  Forcible  detainer — waiver  of  objection  to  complaint.  An  objection 
to  the  sufficiency  of  the  complaint  in  an  action  of  forcible  detainer,  must 
be  made  by  motion  to  quash,  before  trial.  Such  defect  can  not  be  taken 
advantage  of  on  the  trial,  or  for  the  first  time  in  this  court. 

Appeal  from   the    Superior  Court   of   Cook   county;   the 
Hon.  William  A.  POeter,  Judge,  presiding. 
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Messrs.  Leary  &  Beattie,  for  the  appellant. 

Messrs.  Barker  &  Waite,  and  Mr.  Wm.  Hopkins,  for  the 
appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  forcible  detainer,  brought  by  appel- 
lee against  appellant,  to  recover  possession  of  certain  premises 
described  in  the  complaint.  The  suit  was  instituted  before 
the  expiration  of  the  period  for  which  the  premises  were  let, 
and  the  right  to  recover  is  based  on  the  ground  that  the  lease 
was  forfeited  by  reason  of  the  non-payment  of  rent.  The 
lease  itself  contained  an  express  stipulation  that,  in  case  of 
default  of  the  payment  of  rent,  or  any  part  thereof,  on  the 
day  named,  the  landlord,  at  his  election,  might  declare  the 
lease  forfeited  and  re-enter  and  take  possession  of  the  prem- 
ises, with  or  without  process  of  law. 

The  only  questions  raised  by  appellant  that  we  deem  mate- 
rial to  be  considered  in  the  decision  of  the  case,  are: 

First — Whether  appellant,  after  he  entered  upon  the  prem- 
ises as  the  tenant  of  appellee,  subsequently  purchased  the 
same,  and  thereby  terminated  the  relation  of  landlord  and 
tenant. 

Second — Was  appellant  guilty  of  such  default  in  the  pay- 
ment of  rent  as  would  authorize  appellee  to  declare  the  lease- 
forfeited,  and  give  him  the  right  to  recover  the  possession  of 
the  premises  ? 

The  evidence  in  regard  to  the  alleged  contract  of  sale  of 
the  premises  to  appellant  rests  almost  entirely  on  his  own  tes- 
timony. Appellee  denies  most  positively  making  any  such 
contract  or  sale  as  that  alleged  by  appellant.  There  is  no 
doubt  there  were  negotiations  between  the  parties  looking  to 
a  sale,  but  none  was  ever  completed. 

Under  the  most  favorable  view  of  appellant's  own  testi- 
mony, it  does  not  appear  there  was  any  memorandum  in 
writing  signed  by  the  party  to  be  charged  or,  indeed,  signed  by 
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either  party,  that  contained  a  statement  of  the  price,  terms 
of  payment,  and  a  description  of  the  property. 

It  was  a  matter  of  defense,  and  the  burden  of  proof  rested 
on  appellant.  The  evidence  given  as  to  the  contract  does  not 
overcome  the  express  denial  of  appellee,  and  the  court  was 
fully  warranted  in  finding  that  no  contract  of  sale  existed. 

In  regard  to  the  second  point,  we  are  of  the  opinion  that  the 
existence  of  the  written  lease  between  the  parties  was  suffi- 
ciently proved.  By  its  express  terms,  the  rent  was  to  be  paid 
monthly  in  advance.  The  better  evidence  is,  that  the  rent 
became  due  on  the  first  day  of  every  month — certainly  on  the 
ninth  day — the  day  of  the  month  on  which  the  lease  was  ex- 
ecuted. It  may  be  assumed  that  the  evidence  shows  that  the 
rent  was  paid  up  to  the  first  day  of  October,  1871. 

It  is  insisted  that  appellee  could  not  rightfully  declare  a 
forfeiture,  because  it  does  not  appear,  either  from  evidence  or 
from  the  complaint,  that  any  demand  was  made  on  the  day 
the  rent  became  due. 

Whatever  may  have  been  the  rule  at  common  law  in  regard 
to  the  demand  of  the  rent  on  the  precise  day  the  same  became 
due,  at  a  seemly  hour  before  sundown,  and  at  the  most  public 
place  on  the  premises,  viz:  the  front  door  of  the  dwelling,  no 
such  demand  is  necessary  under  the  statute  of  1865.  This 
exact  question  was  passed  upon  by  this  court  in  Chadwick  v. 
Parker,  44  111.  326.  It  was  there  held  that  the  second  section 
of  the  act  of  1865  was  designed  to  dispense  with  the  necessity 
of  making  a  common  law  demand  of  the  rent  on  the  very  day 
it  became  due,  and  to  give  a  remedy  where  the  lease  contained 
no  clause  for  a  re-entry. 

The  provision  in  the  lease  providing  for  a  forfeiture  for 
non-payment  of  rent  in  that  case  was  almost  identical  with 
the  one  in  the  case  at  bar.     The  notice  was  the  same. 

The  objections  taken  by  appellant  are  answered  by  the  rea- 
soning in  Chadwick  v.  Parker,  supra.  It  was  there  said  :  "  In 
this  case  more  than  ten  days  elapsed  after  the  notice  was  given, 
and  the  suit  was  brought,  and  the  appellant  should,  to  prevent  a 
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forfeiture,  have  tendered  the  rent  in  arrear  before  the  expira- 
tion of  the  ten  days  from  the  time  the  notice  was  served. 
We  have  seen  that  the  statute  gave  him  this  right ;  but,  fail- 
ing to  pay,  his  lease  became  forfeited,  and  appellee  had  the 
right  to  maintain  his  action." 

In  the  case  under  consideration,  more  than  ten  days  elapsed 
after  notice  was  given,  and  before  bringing  suit,  and  if  appel- 
lant desired  to  prevent  a  forfeiture,  he  ought  to  have  paid  the 
rent  then  in  arrears.  Having  failed  to  do  so,  appellant  could 
lawfully  declare  a  forfeiture  and  maintain  an  action  for  the 
recovery  of  the  premises. 

The  objections  urged  against  the  sufficiency  of  the  com- 
plaint should  have  been  taken  on  a  motion  to  quash.  No  such 
motion  was  made,  and  the  defects,  if  any  exist,  can  not  be 
taken  advantage  of  on  the  trial,  or  for  the  first  time  in  this 
court.  Brown  v.  Keller,  32  111.  151 3  Jackson  v.  Warner,  32 
111.  331. 

No  material  error  appearing,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Charles  G.  Peters 

V. 

John  J.  Lake. 

Criminal  conversation — evidence  of  pecuniary  condition  of  parties.  In 
an  action  on  the  case  for  criminal  conversation  with  the  plaintiff's  wife, 
exemplary  damages  being  recoverable,  evidence  of  the  pecuniary  circum- 
stances of  the  parties  is  proper ;  but  where  such  a  case  is  tried  several 
years  after  the  injury  complained  of,  it  is  error  to  admit  proof  of  the 
plaintiff's  bankruptcy  at  the  time  of  the  trial. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 
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Mr.  L.  E.  Payson,  for  the  appellant. 

Messrs.  Pillsbury  &  Lawrence,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court  : 

This  was  an  action  on  the  case,  brought  in  the  Livingston 
circuit  court,  by  Lake,  against  Peters,  for  criminal  conversa- 
tion with  Lake's  wife.  There  was  a  plea  of  not  guilty,  and 
of  accord  and  satisfaction,  on  which  issue  was  joined. 

On  the  trial,  the  court  permitted  the  plaintiff  to  give  evi- 
dence of  the  defendant's  pecuniary  ability,  and  that  he  him- 
self was  a  bankrupt.  There  was  an  objection  to  this  evidence, 
which  the  court  overruled,  and  that  ruling  is  now  assigned 
for  error. 

It  is  insisted,  and  some  authorities  cited  tending  to  support 
the  position,  that  evidence  of  the  defendant's  pecuniary  ability 
is  not  admissible. 

In  Sedg.  on  Dam.  544,  it  is  said:  "In  actions  for  crim- 
inal conversation,  it  has  been  held  that  the  amount  of  repara- 
tion is  in  no  sense  to  be  measured  by  the  defendant's  property; 
and  evidence  that  the  defendant  is  a  man  of  large  fortune,  is, 
therefore,  inadmissible." 

Again,  in  Greenleaf's  Ev.  vol.  2,  sec.  55:  aBut  it  seems 
that  evidence  of  the  defendant's  property  can  not  be  given, 
in  chief,  in  order  to  acquire  damages,  the  true  question  being, 
not  how  much  money  the  defendant  is  able  to  pay,  but  how 
much  damage  the  plaintiff  has  sustained." 

Both  of  these  authors  refer  to  the  case  of  James  v.  Bidding- 
ton,  6  Car.  and  P.  587. 

Blackstone,  in  speaking  of  adultery  or  criminal  conversa- 
tion, says:  "  Considered  as  a  civil  injury  (and  surely  there 
can  be  none  greater),  the  law  gives  a  satisfaction  to  the  hus- 
band for  it,  by  action  of  trespass  vi  et  armis,  against  the  adul- 
terer, wherein  the  damages  recovered  are  usually  very  large 
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and  exemplary.  But  these  are  property  increased  and  dimin- 
ished by  circumstances;  as,  the  rank  and  fortune  of  the  plain- 
tiff and  defendant;  the  relation  or  connection  between  them; 
the  seduction,  or  otherwise,  of  the  wife,  founded  on  her  pre- 
vious behavior  and  character,  and  the  husband's  obligation, 
by  settlement  or  otherwise,  to  provide  for  those  children 
which  he  can  not  but  suspect  to  be  spurious."  3  Bl.  Com. 
139. 

Reeve,  in  his  Dora.  Rel.  64,  states  the  nature  of  the  injury, 
and  the  remedy,  with  his  usual  force  and  accuracy.  "In 
form,"  he  says,  "this  is  an  action  of  trespass  vi  et  armis;  but, 
in  substance,  it  is  an  action  on  the  case  for  the  seduction  of 
the  wife — the  alienation  of  her  affections  from  the  husband, 
and  exposing  him  to  shame,  ridicule  and  the  hazard  of  main- 
taining a  spurious  issue." 

The  principle  of  allowing  vindictive  or  exemplary  dam- 
ages, in  certain  classes  of  injuries,  is  fully  recognized  in  this 
State. 

Grable  v.  Margrave,  3  Scam.  372,  was  an  action  on  the  case 
for  seducing  plaintiffs  daughter.  The  precise  questions  were 
as  to  the  competency  of  evidence  as  to  the  defendant's  pecu- 
niary ability,  and  that  tending  to  show  that  plaintiff  was  a 
poor  man.  The  court  said  :  "In  vindictive  actions,  and  this 
is  now  regarded  as  one,  the  jury  are  always  permitted  to  give 
damages  for  the  double  purpose  of  setting  an  example  and 
of  punishing  the  wrongdoer.  For  these  purposes,  proof  of 
the  condition  in  life,  and  circumstances,  as  well  of  the  father 
and  his  family  as  of  the  party  committing  the  injury,  is  highly 
proper,  and  should  be  given  to  the  jury,  and  considered  by 
them  in  estimating  the  damage's." 

It  was  held  that  the  pecuniary  ability  of  the  defendant  was 
a  proper  subject  of  inquiry,  with  a  view  to  the  question  of 
exemplary  damages,  and  that  evidence  of  the  poverty  of 
the  plaintiff  was  admissible,  to  show  the  effect  of  the  injury 
upon  the  plaintiff,  in  respect  to  the  loss  of  service  of  the 
daughter  and  payment  of  expenses. 
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McNamara  v.  King,  2  Gilm.  432,  was  trespass  for  assault 
and  battery;  and  it  was  held  that  evidence  of  the  pecuniary 
circumstances  of  the  parties  was  admissible  upon  the  same 
grounds  as  in  Grable  v.  Margrave,  supra. 

Cochran  v.  Amnion  et  ux.  16  111.  316,  was  trespass  for  assault 
and  battery  committed  upon  the  wife.  Evidence  of  pecuni- 
ary circumstances  of  both  parties  was  admitted,  and  the  ques- 
tion was  made  that,  inasmuch  as  husband  and  wife  had  sued 
jointly,  there  could  be  no  recovery  for  loss  of  service  of  wife; 
hence,  evidence  as  to  poverty  of  plaintiffs  could  not  be  admit- 
ted upon  the  ground  stated  in  either  of  the  foregoing  cases. 
But  the  court  held  that  it  was  admissible  on  the  ground  that 
pain  and  suffering,  consequent  upon  the  injury,  might  be 
much  greater  where  the  husband  was  unable,  from  poverty, 
to  obtain  medical  aid,  remedies,  suitable  apartments  and  nurs- 
ing, such  as  ample  means  would  afford;  and  showing  such 
condition,  tended  to  show  the  extent  of  the  injury. 

Yundt  v.  Hartrunft,  41  111.  9,  was  trespass  vi  et  ai^mis  for 
seducing  and  debauching  plaintiff's  wife.  There  was  no  ques- 
tion made  as  to  admissibility  of  evidence  of  pecuniary  cir- 
cumstances ;  but  the  court  held  that  an  instruction  telling 
the  jury  if  they  found  defendant  had  taken  advantage  of  a 
position  of  confidence,  and  seduced  plaintiff's  wife,  in  his 
absence  from  the  State,  they  might  give  exemplary  damages, 
was  right  and  proper. 

If  exemplary  damages  may  be  given  in  an  action  for  the 
seduction  of  the  wife,  of  which  there  is  no  doubt,  and  the 
plaintiff  may  recover  for  loss  of  service,  if  he  allege  and 
prove  it,  we  are  unable  to  perceive  any  distinction,  in  princi- 
ple, between  this  case  and  that  of  Grable  v.  Margrave,  supra, 
in  respect  to  evidence  of  pecuniary  circumstances  of  the  par- 
ties. 

This  case  was  tried  some  years  after  the  injury,  and  evi- 
dence that  the  plaintiff  was  a  bankrupt  at  the  time  of  the 
trial,  which  the  court  permitted  him  to  give,  was  not  within 

anv  of  the  grounds  upon  which  such  evidence  is  admissible, 
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and  the  court  should  have  excluded  it.  This  was  error,  and 
we  think,  also,  that  the  court  erred  in  overruling  appellant's 
motion  for  a  new  trial.  The  plea  of  accord  and  satisfaction 
was  sustained  by  the  clear  weight  and  preponderance  of  the 
evidence,  the  appellant  himself  being  corroborated  by  the 
evidence  of  three  disinterested  witnesses,  and  appellee  but 
faintly  denying  it. 

The  judgment  will,  for  the  reasons  stated,  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


John  Faulds 

V. 

The  People  of  the  State  of  Illinois. 

1.  Time — rule  for  computing.  Where  the  law  required  a  notice  to  be 
posted  six  days  before  the  day  of  sale,  and  the  notice  was  posted  on  the 
afternoon  of  the  fifteenth  of  the  month,  of  a  sale  to  take  place  on  the 
twenty-first  day  of  the  same  month :  Held,  that  the  notice  of  the  sale  was 
legally  posted,  as  in  computing  the  number  of  days,  the  day  on  which  it 
was  put  up  must  be  included  as  one  of  them  and  be  reckoned  as  one  day, 
the  law  not  recognizing  a  part  of  a  day. 

2.  Criminal  law — tearing  down  a  legal  advertisement.  Where  the  de- 
fendant, whose  property  had  been  seized  for  taxes  and  advertised  for  sale, 
after  replevying  the  property,  tore  down  the  advertisement  of  the  sale  be- 
fore the  expiration  of  the  day  of  sale :  Held,  that  the  act  was  a  palpable 
violation  of  the  statute,  and  that  he  was  liable  to  indictment. 

Writ  of  Error  to  the  Circuit  Court  of  Iroquois  county; 
the  Hon.  Charles  H.  Wood,  Judge,  presiding. 

Messrs.  McIntyre  &  Wright,  for  the  plaintiff  in  error. 

Mr.  W.  Bushnell,  Attorney  General,  for  the  People. 
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Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  defendant  was  indicted  for  unlawfully  tearing  down 
an  advertisement,  posted  by  authority  of  law. 

It  is  assumed  that  the  notice  was  not  put  up  six  days  prior 
to  the  sale,  that  it  was  therefore  void,  and  the  act  charged 
was  no  offense. 

The  notice  was  posted  on  the  15th,  in  the  afternoon,  and 
the  sale  was  to  be  on  the  21st  of  the  same  month.  In  com- 
puting the  number  of  days,  we  must  include,  as  one  of  them, 
the  day  of  posting.  Such  is  the  uniform  rule  in  analogous 
cases.  The  day,  on  which  the  notice  was  put  up  must  be 
reckoned  as  one  day,  for  the  law  does  not  recognize  a  part  of 
a  day. 

It  is  also  urged,  that  as  the  defendant  had  replevied  the 
property  levied  upon,  from  the  collector,  before  the  day  of 
sale,  the  notice  had  fulfilled  its  office,  and  the  defendant  was 
within  the  exception  of  the  statute  creating  the  offense. 
The  statute  provides  that  the  offense  shall  not  extend  to  de- 
facing or  destroying  an  advertisement  after  the  expiration 
of  the  time  for  which  it  is  to  remain  up. 

The  time  had  not,  in  fact,  expired,  and  the  officer  might,  in 
some  manner,  have  obtained  the  possession  of  the  property 
before  the  day  of  sale.  If  the  affidavit  was  in  compliance 
with  the  statute,  the  party  could  not  have  obtained  his  writ 
of  replevin  without  committing  perjury. 

The  advertisement  was  posted  in  accordance  with  the  law 
which  imposed  the  duty  upon  the  officer,  and  it  should  not 
have  been  disturbed  until  the  expiration  of  the  day  of  sale. 
Until  that  day  any  interference  with  it  was  a  palpable  viola- 
tion of  the  statute.  It  can  not  be  tolerated  that  a  party, 
whose  property  has  been  seized  for  taxes,  and  a  sale  of  it 
duly  advertised,  can,  before  the  sale,  replevy  it  from  the  offi- 
cer, take  it  out  of  the  custody  of  the  law,  perhaps  by  false 
swearing,  destroy  the   advertisement  of  the  sale,  and   then, 
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as  an  excuse  for  his  violation  of  the  law,  claim  that  the  pur- 
pose of  the  notice  had  been  fulfilled  by  his  own  officious  act. 
He  might  have  sued  the  officer  in  trespass,  or,  under  some 
circumstances,  have  enjoined  the  sale,  but  he  had  no  right  to 
sue  in  replevin. 

As  to  the  remaining  error,  we  must  presume  that  the  court 
instructed  the  jury  orally  by  consent. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


John  Comstock  et  at. 

v. 

Matthew  Henneberey. 

1.  Chancery— jurisdiction — bill  to  quiet  title.  It  is  only  in  extraor- 
dinary cases  that  a  court  of  chancery  will  assume  the  trial  of  purely  legal 
titles ;  and,  as  a  general  rule,  the  holder  of  a  legal  title,  not  in  actual  pos- 
session, can  not  maintain  a  bill  to  quiet  his  title  and  compel  a  relinquish- 
ment of  adverse  claims,  for  the  reason  that  he  may  have  his  title  tested  in 
a  court  of  law. 

2.  Same — wrongful  possession.  Where  the  holder  of  an  adverse  claim 
of  title  to  land  took  possession  and  leased  the  same  for  five  years,  and  the 
complainant,  also  claiming  title  to  the  same  land,  procured  the  tenant  to 
attorn  to  him,  and  the  original  lessor,  by  forcible  detainer,  recovered  the 
possession,  which  was,  on  the  following  night,  forcibly  retaken  by  the 
tenants  of  the  complainant,  who  filed  his  bill  in  equity  to  enjoin  the  prose- 
cution of  an  action  of  forcible  entry  and  detainer,  and  to  quiet  his  title  as 
against  the  holder  of  the  adverse  title:  Held,  that  while  the  complainant 
was  in  the  actual  possession  of  the  land  at  the  time  he  exhibited  his  bill, 
yet,  as  it  was  obtained  unlawfully  and  forcibly,  he  could  not  be  allowed  to 
take  advantage  of  his  own  wrong,  and  would  be  considered,  in  equity,  as 
out  of  possession,  so  far  as  the  question  of  jurisdiction  was  concerned ; 
and,  being  out  of  possession,  he  had  a  complete  remedy  at  law,  and  a 
court  of  equity  could  not  entertain  his  bill. 

3.  Chancery  jurisdiction — waiver  of  objection  to.  Except  in  cases 
where  the  subject  matter   is  wholly  foreign  to  the  jurisdiction  of  a  court 
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of  equity,  the  objection  that  there  is  an  adequate  remedy  at  law  must  be 
raised  and  urged  in  the  court  below,  or  it  will  be  considered  as  waived, 
when  the  record  is  brought  to  this  court. 

4.  Same — to  set  aside  title  fraudulently  obtained.  A  court  of  equity 
has  jurisdiction  to  set  aside  and  cancel  a  deed,  even  where  the  defendants 
are  in  possession,  where  it  is  fraudulently  procured  with  full  knowledge 
of  a  prior  unrecorded  deed  from  the  same  grantors  for  the  purpose  of 
defeating  the  title  acquired  under  the  first  deed. 

5.  But  where  the  party  out  of  possession  held  under  a  deed  from  the 
patentee,  which  was  recorded  in  proper  time,  and  a  long  time  after  such 
registry,  the  defendant  purchased  and  obtained  a  deed  from  the  heirs  of 
the  patentee,  claiming  that  the  prior  deed  of  the  patentee  was  void,  as 
having  been  made  before  the  issuing  of  the  patent,  the  land  being  military 
bounty  land:  Held,  that  no  fraud,  in  such  a  case,  could  be  justly  predi- 
cated of  the  deed  from  the  heirs,  to  give  a  court  of  equity  jurisdiction  of 
a  bill  to  cancel  the  same,  but  that  the  parties  would  be  left  to  a  court  of 
law  to  determine  which  held  the  superior  title. 

Appeal  from  the  Circuit  Court  of  Marshall  county ;  the 
Hon.  Samuel  L.  Richmond,  Judge,  presiding. 

Messrs.  Bangs  &  Shaw,  for  the  appellants. 

Messrs.  Burns  &  Barnes,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  complainant  derives  his  claim  of  title  by  deed  of  the 
premises  from  Mieer  Clark,  patentee,  to  Jehosaphat  Eldred, 
made  in  1818  or  1819,  and  recorded  in  June,  1820,  and  a  com- 
missioner's deed  to  himself  of  the  premises  in  1863,  on  a  com- 
missioner's sale  of  the  same  under  a  decree  in  a  partition  suit 
between  the  heirs  of  Eldred.  He  also  claims  the  land  under 
the  seven  years  limitation  law,  by  payment  of  taxes  under 
color  of  title  while  the  land  was  vacant  and  unoccupied. 
The  bill  claims  that  Comstock  fraudulently,  and  with  notice 
of  appellee's  title,  obtained  a  deed  from  the  heirs  of  Clark, 
the  patentee,  in  1868,  and  that  it  ought  to  be  removed  as  a 
cloud  on  complainant's  title. 

The  proof  shows  that,  in  1861,  Comstock  leased  the  land 
to  one  Keefe  for  five  years,  who  took  possession  under  the 
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lease,  and  also  admitted  one  Kane  into  possession  with  him; 
that  they  together  put  a  house  on  the  land,  and  broke  and 
fenced  it,  as  agreed  in  the  Comstock  lease.  In  November, 
1S63,  appellee  (the  complainant  below)  executed  to  Kane  a 
lease  of  the  land;  and  thenceforward,  Kane  claimed  to  hold 
under  the  appellee. 

At  the  end  of  the  five  years,  Comstock  brought  a  suit  of 
forcible  detainer  against  Kane,  which  appellee  defended. 
Comstock  recovered  judgment,  and  was  put  in  possession  of 
the  premises  by  the  sheriff  on  the  evening  of  the  19th  of  Feb- 
ruary, 1868. 

Comstock,  on  returning  to  the  premises  on  the  next  morn- 
ing from  a  near  neighbor's,  where  he  had  gone  for  the  night, 
found  that  the  tenants  of  the  appellee  had,  during  the  night, 
broken  into  the  house  and  retaken  possession,  and  they  held 
it  with  the  strong  hand  against  Comstock  and  the  sheriff.  A 
suit  of  forcible  entry  and  detainer  was  brought  by  Comstock 
for  these  acts.  Appellee  asked,  also,  to  have  this  suit  en- 
joined, and  that  his  title  be  quieted. 

The  question  is  raised  whether  this  is  a  proper  subject  of 
equitable  jurisdiction. 

The  titles  here  are  legal  titles.  A  court  of  law  is  the 
proper  tribunal  to  determine  which  of  them  is  the  best.  It 
is  only  in  extraordinary  cases  that  a  court  of  chancery  will 
assume  the  trial  of  such  titles.  The  holder  of  a  legal  title, 
not  in  actual  possession,  can  not,  as  a  general  rule,  maintain 
a  bill  to  quiet  his  title,  and  to  compel  a  relinquishment  of  ad- 
verse claims.  A  recent  statute  has  changed  that  rule  as 
respects  vacant  and  unoccupied  land. 

The  reason  why  the  party  out  of  possession  can  not  main- 
tain such  a  bill,  is  that  he  may  bring  an  action  at  law  to  test 
his  title,  which,  ordinarily,  a  party  in  possession  can  not  do. 
Alton  M.  and  F.  Ins.  Co.  v.  Buckmaster,  13  111.  201 ;  Harris  v. 
Smithy  2  Dana,  10;  Trustees  v.  Gray,  1  Littell,  147;  Smith  v. 
31cConnell,  17  111.  135;  Shays  v.  Norton,  48  111.  100;  Banon 
v.  Bobbins,  22  Mich. 


> 
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It  is  true,  that  in  Kennedy  v.  Northup  et  al.  15  111.  149,  this 
court  entertained  jurisdiction  to  set  aside  a  deed  fraudulently 
obtained,  where  the  defendants  were  in  possession;  but  it  was 
on  the  ground  of  fraud  where,  with  knowledge  of  a  prior 
unrecorded  deed,  a  second  one  was  fraudulently  obtained 
from  the  same  grantor  and  first  recorded,  for  the  purpose  of 
defeating  the  title  acquired  under  the  first  deed. 

The  circumstances  here  are  quite  different.  The  deed  from 
the  patentee  to  Eldred  was  immediately  recorded.  A  long 
time  afterward,  Comstock  purchased  and  obtained  a  deed 
from  the  heirs  of  the  patentee,  claiming  that  the  prior  deed 
of  the  patentee  was  void,  as  having  been  made  before  the 
issuing  of  the  patent,  in  violation  of  an  act  of  Congress.  The 
land  was  bounty  land,  granted  for  military  services  in  the  war 
of  1812.  No  fraud  can  justly  be  predicated  of  a  deed  made 
by  heirs  or  obtained  by  Comstock  in  such  circumstances.  A 
charge  of  fraud  in  the  bill,  unsupported  by  proof,  will  not 
make  the  case  one  of  fraud  and  bring  it  within  the  jurisdic- 
tion of  a  court  of  chancery. 

Hewett  v.  Templeton,  48  111.  367,  is  referred  to  as  a  case 
where  the  jurisdiction  was  entertained  where  the  complain- 
ant was  in  possession  under  much  the  same  circumstances  as 
in  this  case. 

But  no  objection  was  made  there  on  the  ground  that  the 
party  had  an  adequate  remedy  at  law,  nor  is  the  question  of 
jurisdiction  there  noticed. 

This  court  has  several  times  held  that,  except  where  the 
subject  matter  is  wholly  foreign  to  the  jurisdiction  of  a  court 
of  chancery,  the  objection  that  there  is  an  adequate  remedy 
at  law  must  be  insisted  on  in  the  court  below,  and  if  not,  it 
will  be  considered  as  waived  when  the  record  is  brought  here. 
Stout  v.  Cook,  41  111.  447;  Dodge  v.  Wright,  48  111.  383;  Hickey 
v.  Forristal,  49  111.  256. 

We  do  not,  therefore,  regard  that  case  as  an  authority  in 
favor  of  the  jurisdiction  claimed. 
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Is  the  appellee  to  be  considered  as  in  possession  when  he 
commenced  his  suit? 

He  was  in  the  actual  possession,  but  he  obtained  it  unlawr 
fully  and  forcibly. 

He  can  not  take  advantage  of  his  own  wrongful  and  illegal 
acts  as  the  foundation  for  equitable  jurisdiction  and  relief. 
The  appellee  is  to  be  treated  as  out  of  possession  for  all  the 
purposes  of  this  suit,  so  far  as  jurisdiction  is  concerned. 

Comstock's  deed  casts  no  cloud  upon  the  appellee's  title.  The 
latter,  on  the  face  of  the  record,  appears  to  be  the  paramount 
title.  We  do  not  regard  that  there  is  any  question  of  fraud 
in  the  case,  or  other  circumstance  that  entitles  the  appellee 
to  resort  to  a  court  of  equity,  instead  of  bringing  his  action 
of  ejectment  at  law,  and  trying  all  questions  between  the 
parties  in  such  a  suit.  A  recovery  in  such  action,  and  a  judg- 
ment that  appellee  owned  the  premises  in  fee,  would  bar  all 
the  right  of  Comstock,  and  as  effectually  quiet  appellee's  title 
as  a  decree  in  equity. 

Being  of  opinion  that  the  complainant  had  an  adequate 
remedy  at  law,  the  bill  should,  on  that  ground,  have  been 
dismissed  without  prejudice. 

The   decree   must  be  reversed,  and  the  bill   is  dismissed 

without  prejudice. 

Decree  reversed. 


Jacob  Cool  et  al. 

v.- 

Phillips  &,  Carmichael. 

1.  Warehouse  receipt — as  evidence  of  ownership.  Where  one,  having 
an  elevator,  and  in  the  habit  of  purchasing  grain  for  others,  gave  a  ware- 
house receipt  stating  that  he  had  received  a  lot  of  corn  on  storage  for  the 
holders  of  the  receipt,  in  well  covered  cribs,  and  agreeing  to  hold  the  same 
for  such  holders,  subject  to  their  order,  at  the  end  of  which  were  these 


1872.]        Cool  et  al.  v.  Phillips  &  Carmichael.  217 

Opinion  of  the  Court. 

words:  "  Subject  to  their  order,  for  all  advances  of  money  on  the  same:" 
Held,  that  the  latter  words  did  not  convert  the  receipt  into  a  mere  pledge, 
and  render  the  corn  liable  to  an  execution  against  the  party  giving  it,  issued 
subsequently  to  the  date  of  the  receipt. 

2.  Ownership—  corn  purchased  as  agent  for  another.  Where  a  person 
engaged  in  the  grain  business  for  himself  and  others,  purchased  and  held 
a  lot  of  corn  for  parties  who  advanced  him  the  money  for  that  purpose, 
it  was  held,  that  the  corn  was  the  property  of  the  parties  advancing  the 
money,  and  that  the  agent  had  no  interest  in  it  subject  to  execution. 

3.  Fraud — as  against  creditors.  Where  the  owner  of  an  elevator  had 
money  advanced  to  him  by  a  third  party,  with  which  to  buy  and  hold  for 
such  party  a  lot  of  corn,  the  fact  that  such  agent  received  corn  in  payment 
of  debts  due  him,  as  a  means  of  collecting  the  same,  and  for  that  purpose 
paid  more  than  the  market  value,  but  only  charged  his  principal  with  the 
market  value,  will  not  necessarily  render  the  transaction  fraudulent  as  to 
creditors,  and  subject  such  corn  to  execution  subsequently  issued  against 
the  agent. 

Appeal  from  the  Circuit  Court  of  Mercer  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Pepper  &  Wilson,  for  the  appellants. 

Messrs.  Bassett  &  Connell,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  commenced  by  appellees,  in 
the  Mercer  circuit  court,  against  appellants,  to  recover  the 
value  of  a  quantity  of  corn  sold  by  one  John  McPherren 
under  execution,  and  bid  in  by  Cool,  and  by  him  sold  to  Har- 
vey. The  defense  in  the  court  below  was  a  justification  under 
an  execution  from  a  j  ustice  of  the  peace,  and  a  levy  upon  and  sale 
of  the  corn  by  the  constable.  The  execution  was  in  favor  of 
one  Grant,  and  against  Pulaski  Roberts,  and  it  is  claimed  that 
the  corn  belonged  to  him,  and  not  to  appellees.  On  the  trial 
by  the  court,  the  issues  were  found  in  favor  of  plaintiffs,  and 
a  judgment  rendered  for  them  for  $177.24.  To  reverse  this 
judgment  the  record  is  brought  to  this  court  on  appeal. 

The  only  question  discussed  is,  whether  the  evidence  sus- 
tains the  verdict. 
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Appellees,  on  the  trial  below,  read  in  evidence  a  warehouse 
receipt  for  this  and  the  balance  of  1400  bushels  of  corn,  given 
by  Roberts  to  them  before  the  execution  was  issued,  under 
which  appellants  claim  to  derive  title.  This  warehouse  re- 
ceipt seems  to  be  regular  in  all  respects,  but  has  at  the  end  of 
it  this  expression :  "  Subject  to  their  order,  for  advances  of 
money  on  the  same."  It  is  contended  that  this  language  ren- 
ders the  transaction  only  a  pledge,  and  that  it  rebuts  the  pre- 
sumption that  the  corn  belonged  to  appellees.  We  are  not 
able  to  see  that  such  is  the  purport  or  effect  of  the  receipt. 
The  receipt  says  that  Roberts  had  received  this  corn  in  storage 
of  appellees  in  well  covered  cribs,  which  he  agreed  to  hold 
and  deliver  to  them  subject  to  their  order.  Roberts  being  a 
warehouseman,  having  an  elevator,  and  handling  grain  for 
himself  and  others,  we  would  expect  him  to  give  such  a  re- 
ceipt in  the  due  course  of  his  business,  and  by  adding  the 
words  at  the  end  of  the  receipt,  "  for  advances  of  money  on 
the  same,"  did  not  convert  this  receipt  into  a  mere  pledge. 

It  may  have  been,  and  probably  was,  used  as  a  memoran- 
dum, to  answer  the  place  of  a  receipt  or  an  acknowledgment 
by  Roberts  that  appellees  had  advanced  the  money  with  which 
it  had  been  purchased.  And  this  seems  to  have  been  the  case, 
as  Roberts  testifies  that  he  purchased  the  corn  for  appellees, 
they  furnishing  the  money.  This  evidence,  of  itself,  is  suffi- 
cient, independent  of  the  receipt,  to  prove  that  the  corn  be- 
longed to  appellees.  If,  as  Roberts  swears,  they  furnished 
him  the  money  to  buy  the  corn  for  them,  and  he  did  so,  then 
the  corn  was  undeniably  theirs,  and  Roberts  had  no  interest  in 
it  subject  to  execution. 

The  owner  of  an  elevator  may  act  as  the  agent  of  others  in 
the  purchase  of  grain  precisely  as  may  any  other  agent.  In 
fact,  the  public  are  less  liable  to  be  misled  by  his  having 
grain  in  his  possession,  as  they  know  he  is  in  the  habit  of 
purchasing  and  holding  grain  for  others.  Roberts'  evidence 
is  clear  and  specific  that  he  purchased  the  grain  and  held  it 
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for  appellees,  and  that  they  furnished  the  money  for  the  pur- 
pose. 

An  effort  was  made  to  break  the  force  of  his  evidence  by 
showing  that  a  part  of  the  corn  was  delivered  by  persons  in 
discharge  of  notes  held  by  Roberts  against  them,  and  that  he 
said  he  was  paying  more  than  the  market  price  for  corn,  as 
he  was  getting  it  on  debts  due  him.  This  is  not  necessarily 
inconsistent  with  his  evidence.  If  appellees,  as  he  says,  fur- 
nished him  with  the  money  to  buy  the  corn,  he  may  have 
adopted  that  mode  of  purchasing  the  corn  for  appellees,  and 
at  the  same  time  collecting  his  debts.  If  he  thus  purchased 
the  corn,  and  retained  the  money  on  the  debts  owing  him,  we 
fail  to  see  any  reason  why  the  corn  would  not  belong  to  ap- 
pellees. Or,  if  he  purchased  on  notes  in  that  manner,  giving 
more  than  the  cash  price,  and  turned  the  corn  over  to  appellees 
at  the  market  price,  we  fail  to  see  that  the  title  would  not  at 
once  vest  in  appellees.  It  is  more  reasonable  to  infer  that  a 
portion  of  the  corn  was  purchased  in  this  mode  than  to  be- 
lieve that  Roberts  wilfully  stated  what  he  knew  to  be  false. 

We  are  satisfied  that  the  evidence  fully  sustains  the  finding 
of  the  court  below,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  Lafayette,  Bloomtngton  &  Mississippi  Rail- 
road Company 
v. 
Charles  M.  Winslow  et  ah 

1.  Evidence — opinions  of  witnesses.  "Where  a  railroad  company  sought 
to  condemn  city  lots  with  buildings  thereon  for  the  use  of  their  road,  it 
was  held,  that  as  lands  and  city  lots  have  no  standard  value,  it  was  right 
and  necessary  to  take  the  opinions  of  witnesses,  and  to  hear  the  facts  upon 
which  such  opinions  were  founded,  to  enable  the  jury  to  fix  the  compen- 
sation to  be  awarded  to  the  owners. 
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2.  Right  of  way — measure  of  compensation.  The  law  requires  that  for 
all  the  property  taken  by  a  railroad  company  for  its  use,  or  damaged 
by  it,  just  compensation  must  be  made  to  the  owners.  If  a  building 
stands  in  the  way  of  the  roacl,  which  it  is  necessary  to  destroy,  its  value 
must  be  paid  by  the  corporation,  and  the  jury,  in  estimating  its  value, 
will  take  into  consideration,  not  the  value  of  the  materials  composing  the 
building,  but  the  value  of  the  building  as  such.  Should  any  of  the  debris 
remaining  on  its  removal  or  destruction  be  appropriated  by  the  owner  of 
the  land,  to  the  extent  of  its  value  will  the  claim  of  the  owner  be  less- 
ened. 

3.  If  asked,  the  court  should  instruct  the  jury  to  take  into  considera- 
tion the  fact,  that  the  corporation  acquires  only  an  easement  in  the  land 
condemned,  and  they  should  allow  to  that  fact  such  importance  as  they 
deem  proper. 

4.  Same — evidence  of  trespass  and  matters  of  aggravation.  On  the  as- 
sessment of  the  compensation  to  be  paid  the  owners  of  land  taken  for  rail- 
road purposes,  the  court  permitted  to  go  to  the  jury  evidence  of  the  violent 
entry  into  the  premises  by  the  agents  and  servants  of  the  company,  which 
was  detailed  at  great  length,  going  to  show  a  wilful  trespass:  Held,  that 
such  evidence  was  improperly  admitted,  and  that  the  error  was  not  cured 
by  instructing  the  jury  to  disregard  it. 

5.  Error — when  substantial  justice  is  done.  "Where,  upon  the  whole 
record  in  any  case,  this  court  can  see  that  justice  has  been  done,  it  will  not 
be  inclined  to  reverse  a  judgment  for  mere  error  in  the  admission  of  im- 
proper testimony. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Messrs.  Higgins,  Swett  &  Quigg,  for  the  appellants. 

Messrs.  Hughes  &  McCart,  and  Messrs.  Pillsbury  & 
Lawrence,  and  Mr.  L.  E.  Payson,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  to  condemn  certain  land  in  the  city 
of  Bloomington  for  the  roadway  of  the  Lafayette,  Blooming- 
ton  and  Mississippi  Railroad,  a  company  chartered  by  an  act  of 
the  General  Assembly  of  this  State,  approved  February  28, 
1867.  The  proceedings  were  instituted  by  the  company  under 
the  act  approved  June  22,  1852. 
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The  land  taken  was  near  the  centre  of  the  city,  on  the  east 
side  of  Main  street  at  the  terminus  of  the  Bloomington  and 
Normal  horse  railway,  immediately  north  of  and  adjoining 
the  spot  where  the  Indianapolis,  Bloomington  and  Western 
Railway  crosses  that  street,  which  is  understood  to  be  the 
most  important  business  street  in  that  city,  and  the  only  one 
running  north  and  south  leading  out  of  the  city.  The  prem- 
ises were  made  up  of  several  buildings,  which  were  destroyed 
in  whole,  or  in  part,  by  the  appellants. 

The  jury  found  a  verdict  for  appellees  of  twelve  thousand 
dollars. 

To  reverse  this  judgment  the  railroad  company  appeal. 

The  first  point  appellants  make  is,  that  the  damages  are 
excessive.  They  insist,  as  they  acquire  by  these  proceedings 
only  an  easement  in  the  land,  the  value  of  that  easement  is 
the  measure  of  damages. 

Much  testimony  was  heard  on  both  sides  as  to  the  value  of 
the  property,  such  testimony  for  the  most  part  consisting  of 
the  opinions  of  witnesses.  The  jury  seem  to  have  taken  as 
their  guide  in  reaching  their  conclusion,  the  highest  estimate, 
or  nearly  so,  of  appellees'  witnesses. 

.  s  land  and  city  lots  have  no  standard  value,  it  is  right 
and  necessary  to  take  the  opinions  of  witnesses  and  to  hear 
the  facts  upon  which  such  opinions  are  founded.  31.  and 
Wis.  R.  R.  Co.  v.  Von  Hoon,  16  Wis.  257.  Those  opinions 
should  be  carefully  compared  and  weighed  by  the  jury,  and 
a  medium  reached  which  will  do  justice  or  approximate  it. 
We  think,  on  such  comparison,  the  value  of  the  property 
taken  was  much  less  than  the  amount  of  the  verdict,  allow- 
ing reasonable  compensation  for  the  buildings  destroyed. 

It  is  contended  by  appellants  that  these  should  not  be 
charged  against  them,  as  they  did  not,  by  the  condemnation, 
become  the  owner  thereof. 

In  this  case  the  proof  shows  the  corporation  took  for  their 
purposes  all  the  land  of  the  owners,  and  to  do  so,  destroyed 
the  buildings  upon  it.     The  constitution,  in  the  Bill  of  Rights, 
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sec.  13,  provides,  that  private  property  shall  not  be  taken  or 
damaged  for  public  use,  without  just  compensation.  *  * 
The  fee  of  land  taken  for  railroad  tracks  without  consent  of 
the  owners  thereof,  shall  remain  in  such  owners,  subject  to 
the  use  for  which  it  is  taken. 

For  all  the  property  of  appellees  taken  by  the  corporation 
for  their  uses,  or  damaged  by  it,  just  compensation  must  be 
made  to  the  owners.  If  a  building  stands  in  the  way  of  the  road 
which  it  is  necessary  to  destroy,  its  value  must  be  paid  by  the 
corporation,  and  the  jury,  in  estimating  its  value,  will  take  into 
consideration,  not  the  value  of  the  materials  composing  the 
building,  but  the  value  of  the  building  as  such.  Should  any 
of  the  debris  remaining  on  its  removal  or  destruction  be  ap- 
propriated by  the  owner  of  the  land,  to  the  extent  of  its  value 
will  the  claim  of  the  owner  be  lessened.  Just  compensa- 
tion, and  that  only,  is  all  the  owner  has  a  right  to  demand, 
and  that  must  be  made  to  him. 

If  asked,  the  court  should  instruct  the  jury  they  should 
take  into  consideration  the  fact,  that  the  corporation  acquires 
only  an  easement  in  the  land,  and  they  should  allow  to  that 
fact  such  importance  as  they  deem  proper.  The  case  seems 
to  have  been  tried  on  the  theory  that  the  fee  passed  to  the 
corporation  by  these  proceedings,  and  such  is  the  act  of  1852. 
The  attention  of  the  jury  was  not  called  to  the  provisions 
of  the  constitution  above  quoted,  which  were  in  force  when 
these  proceedings  were  commenced. 

Another  point  made  by  appellants  is,  that  improper  evi- 
dence was  introduced  by  appellees  against  the  objection  of 
appellants.  We  are  satisfied  the  evidence  of  the  violent 
entry  into  the  premises,  in  which  was  detailed  at  great  length 
the  forcible  acts  of  the  employees  of  appellants  upon  the 
premises,  going  to  show  a  wilful  trespass  by  them,  should  not 
have  gone  to  the  jury.  Under  the  excitement  naturally  pro- 
duced by  such  testimony,  a  jury  would  be  apt  to  lose  sight 
of  the  real  matter  in  controversy,  and  instead  of  allowing 
just  compensation  for  the  value  of  property  taken,  or  to  be 
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taken,  under  a  law  of  the  State,  for  a  legitimate  purpose, 
amerce  the  supposed  aggressors  in  vindictive  damages  as  for 
a  wilful  trespass.  It  is  true,  the  court,  in  a  proper  instruc- 
tion to  the  jury,  directed  them  to  disregard  all  testimony  of 
that  character,  but  the  wrong  was  done,  and  it  is  not  always 
easy  to  remove  from  the  minds  of  a  jury  impressions  pro- 
duced by  testimony  which  the  court  has  admitted  against 
objections.  It  is  of  the  utmost  importance,  in  trials  by  jury, 
that  the  testimony  given  to  them  should  be  free  from  all  ex- 
ception. To  effect  this  purpose,  rules  framed  with  great  skill 
and  which  have  received  the  approval  of  all  courts,  have 
existed  for  years,  and  which  we  are  not  at  liberty,  did  we  so 
desire,  to  disregard. 

The  inevitable  tendency  of  such  evidence  is  to  mislead, 
and  the  extent  of  the  mischief  produced  by  it  can  not  well  be 
calculated.  We  are  compelled  to  believe,  from  the  amount  of 
this  verdict,  that  this  testimony  had  a  great  influence  on  the 
minds  of  the  jury,  inducing  them,  instead  of  assessing  just 
compensation  for  property  taken  for  railroad  purposes,  to 
mulct  the  corporation  in  damages  for  a  wilful  trespass.  The 
jury  were  misled  by  this  testimony  to  do  injustice,  and  their 
verdict  must  be  set  aside. 

We  may  say,  however,  if,  upon  the  whole  record  in  any 
case,  we  can  perceive  that  justice  has  been  clone,  we  might 
not  be  inclined  to  reverse  a  judgment  for  the  cause  alleged. 
Here,  justice  has  not  been  done,  and  we  have  no  hesitation 
in  reversing  the  judgment  for  the  causes  stated,  and  remand- 
ing the  cause  for  further  proceedings  consistent  with  this 
opinion. 

Judgment  reversed. 

Mr.  Justice  Scott  took  no  part  in  this  decision. 
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Isaac  O.  Wolf  et  al. 

V. 

Isaac  Ogdett. 

1.  Administrator's  sale  of  land  to  pay  debts — limitation  as  to  time  for 
making  application.  While  there  is  no  statute  of  limitations  barring  pro- 
ceedings  by  administrators  for  the  sale  of  lands  to  pay  debts,  yet  the  right 
to  sell  the  real  estate  of  a  deceased  person  for  such  purpose  will  be  barred 
after  the  lapse  of  seven  years,  unless  the  delay  can  be  satisfactorily  ex- 
plained; and  in  this  respect  each  case  must  rest  upon  its  own  peculiar 
facts. 

2.  Where  the  intestate  died  in  1856,  and  petition  by  his  administrator 
for  an  order  to  sell  land  to  pay  debts  was  filed  for  the  first  time  in  1871, 
containing  no  explanation  for  the  extraordinary  delay,  but  the  court  found 
in  the  decree  that  it  was  excused  from  the  fact  that  the  premises  were  oc- 
cupied as  a  homestead  by  the  widow  and  family  for  a  considerable  time 
after  the  death  of  the  decedent,  and  the  belief  of  the  administrator  and 
creditors  that  the  right  continued  in  the  youngest  child,  who  received  the 
rents  while  the  family  did  not  occupy  the  premises,  and  the  record  failed 
to  show  the  value  of  the  land :  Held,  that  the  court  erred  m  ordering  a 
sale,  as  the  great  delay  was  not  accounted  for;  and  that  the  facts  found  by 
the  court  afforded  no  reasonable  explanation. 

3.  Homestead — right  of  minor  child  to.  Where  a  party  dies,  having  a 
homestead  right,  leaving  his  family  in  the  occupancy  of  the  premises,  that 
right  in  the  premises  will  continue  until  the  youngest  child  attains  his 
or  her  majority. 

4.  Same — abandonment.  Where  land  claimed  as  a  homestead  was  sold 
by  the  administrator  of  the  estate  under  a  decree  of  court  to  pay  debts, 
there  being  no  allegation  in  the  petition  of  any  abandonment  of  the  right ; 
but  the  decree  of  the  court  recited  that  the  homestead  at  the  date  of  the 
decree  had  been  abandoned,  there  being  no  such  evidence  in  the  record  on 
that  point:    Held,  that  the  decree  was  erroneous. 

5.  Administrator's  proceeding  to  sell  land— preserving  evidence.  In  a 
proceeding  by  an  administrator  to  sell  lands  to  pay  debts,  commenced 
fourteen  years  after  the  death  of  the  intestate,  the  evidence  heard  by  the 
court  to  explain  the  delay  must  be  preserved  in  the  record  to  sustain  the 
decree  on  error. 

6.  Same— -former  decision  explained  and  limited.  What  was  said  by  this 
court  in  Shoemate  v.  Lockridge,  53  111.  503,  as  to  presumptions  that  evidence 
was  heard  to  support  the  findings  of  the  court,  must  be  regarded  as  said 
with  reference  to  proof  of  indebtedness  and  of  the  facts  necessary  to  con- 
fer jurisdiction. 
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Writ  of  Error  to  the  County  Court  of  Wabash  county; 
the  Hon.  James  S.  Johnston,  Judge,  presiding. 

Messrs.  Bell  &  Green,  for  the  plaintiffs  in  error. 

Mr.  S.  Z.  Landes,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  commenced  in  the  county  court  of 
Wabash  county,  at  the  June  term,  1871,  for  an  order  to  sell 
real  estate  to  pay  debts.  The  petition  is  in  the  usual  form, 
and  alleges  that  Martin  Wolf  departed  this  life,  in  1856, 
seized  of  the  real  estate  described ;  that  defendant  in  error 
was  appointed  administrator  the  same  year;  that  debts  to  the 
amount  of  $457.98  had  been  regularly  allowed  against  the 
estate;  that  the  personal  assets  had  been  exhausted,  and  the 
debts,  together  with  the  interest,  remained  unpaid. 

Fourteen  years  having  elapsed  from  the  death  of  the  intes- 
tate before  filing  the  petition,  it  is  insisted  the  lien  of  credit- 
ors, if  any  ever  existed,  is  barred,  and  therefore  the  decree 
ordering  the  sale  was  improper. 

There  is  no  statute  barring  actions  or  proceedings  of  this 
character,  but  it  has  been  held  in  numerous  cases  in  this  State, 
the  right  to  have  real  estate  sold  to  pay  debts  will  be  barred 
after  the  lapse  of  seven  years,  unless  the  delay  can  be  ex- 
plained. Each  case  must  rest  upon  its  own  peculiar  facts. 
McCoy  v.  Morrow,  18  111.  519 ;  Rosenthal  v.  Renick,  44  111.  203  ; 
Moore  v.  Ellsworth,  51  111.  308 ;  Bursen  et  al.  v.  Goodspeed,  60 
111.  277. 

An  extraordinary  delay  of  fourteen  years  has  intervened 
between  the  death  of  the  intestate,  the  granting  of  letters  and 
the  filing  of  the  petition,  which  is  not  explained  by  anything 
in  the  record.  The  petition  itself  is  silent  as  to  the  cause. 
There  is  no  certificate  of  evidence,  and  the  facts  found  by  the 
court  as  stated  in  the  decree  afford  no  reasonable  explanation. 
15— 66th  III. 
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The  court  found  the  delay  in  not  applying  for  leave  to  sell 
the  estate  was  the  fact  the  premises  were,  at  the  time  of  Wolf's 
death,  his  homestead,  and  continued  to  be  occupied  for  a  con- 
siderable time  after  his  death  by  the  widow  and  the  family, 
the  administrator  and  creditors  being  under  the  belief  the 
homestead  was  still  in  the  youngest  child,  Meribah,  to  whom 
the  rents  had  been  paid  for  her  support  during  the  time  the 
family  of  the  intestate  did  not  occupy  the  property  ;  that  at 
the  time  of  filing  the  petition  the  homestead  right  had  ceased 
by  reason  of  abandonment,  and  the  widow's  right  of  dower 
by  reason  of  her  death. 

The  facts  found  by  the  court  do  not  bring  the  case  within 
the  exception  to  the  general  rule  as  stated  in  Bursen  v.  Good- 
speed,  supra.  There,  an  earlier  application  had  been  made,  but 
because  it  distinctly  appeared  the  premises  had  been  the  home- 
stead of  the  intestate,  and  continued  to  be  the  homestead  of 
the  widow  and  family,  and  the  same  being  worth  but  a  few 
hundred  dollars  above  the  homestead  interest,  on  application 
of  the  creditors  the  proceeding  was  discontinued  by  the  county 
court.  The  administrator,  however,  renewed  the  application 
without  unreasonable  delay  after  the  homestead  of  the  widow 
and  family  had  terminated.  These  facts  appearing  from  the 
record,  they  were  held,  in  that  case,  to  afford  a  satisfactory  rea- 
son for  a  delay  of  thirteen  years  after  the  death  of  the  intes- 
tate before  making  the  second  application  to  sell  the  estate. 
Here,  the  court  simply  finds  the  administrator  and  the  credit- 
ors believed  that  for  the  eleven  years  the  family  had  ceased  to 
occupy  the  premises  the  same  had  been  rented  for  the  benefit 
of  the  minor  heir.  It  was  their  duty  to  inform  themselves  as 
to  the  fact,  and  their  mere  belief  a  certain  state  of  facts  ex- 
isted would  not  excuse  such  unreasonable  delay.' 

If  the  premises  were,  in  fact,  the  homestead  of  the  intes- 
tate, that  right  would  continue  lintil  the  youngest  child  had 
attained  its  majority.  The  court  finds  the  homestead,  at  the 
date  of  the  decree,  had  been  abandoned,  but  there  is  no  such 
allegation  in  the  petition,  and  no  evidence  in  the  record  on 
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that  point.  At  the  date  of  the  decree,  one  of  the  heirs  was 
still  under  the  age  of  eighteen  years.  There  is  no  finding  as 
to  the  value  of  the  premises.  If  worth  less  than  $1000,  the 
creditors'  lien  would  not  attach  until  after  the  termination  of 
the  homestead  interest. 

What  was  said  in  Shoemate  v.  Lochridge,  53  111.  503,  as  to 
presumptions  that  evidence  was  heard  to  support  the  findings 
of  the  court,  must  be  regarded  as  having  been  said  in  view  of 
the  proof  required  of  indebtedness  under  sections  103  and 
108  of  the  Statute  of  Wills,  and  of  the  facts  necessary  to  con- 
fer jurisdiction. 

The  evidence  to  explain  the  unprecedented  delay  of  four- 
teen years  in  making  the  application  to  sell  the  estate  of  the 
intestate  ought  to  have  been  preserved,  to  maintain  the  decree. 
There  is  error  in  the  record,  and  the  decree  must  be  reversed 

and  the  cause  remanded. 

Decree  reversed. 


Peter  Donlevy 

v. 

Catharine  Montgomery  et  al. 

Witness — competency  of  party  under  act  of  1867.  On  bill  by  the  widow 
and  heirs  of  a  deceased  mortgagor,  against  the  mortgagee,  to  have  an 
account  taken  of  the  sum  due,  it  appearing  that  the  deed  did  not  express 
the  true  amount,  and  for  redemption  from  the  same,  the  complainants 
introduced  a  witness,  not  an  agent  or  party  to  the  suit,  to  testify,  not  to 
any  particular  transaction,  but  to  a  conversation  occurring  between  the 
mortgagor,  in  his  lifetime,  with  the  defendant,  and  then  two  of  the  com- 
plainants testified  to  conversations  with  the  defendant  after  the  death  of 
the  mortgagor.  Upon  this,  the  court  below  permitted  the  defendant  to 
testify  generally  as  to  the  dealings  and  transactions  between  him  and  the 
mortgagor,  in  his  lifetime :  Held,  that,  under  the  act  of  1867,  the  defend- 
ant's testimony  should  have  been  limited  to  the  conversations  testified  to 
Dy  the  complainants  and  their  witness. 
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Appeal  from  the  Circuit  Court  of  La  Salle  county;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Mr.  J.  C.  Champlin,  for  the  appellant. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  suit  in  equity,  brought  in  the  La  Salle  circuit 
court,  by  appellees,  in  their  representative  capacity  as  widow 
and  heirs  of  Robert  Montgomery,  deceased,  against  appellant, 
Donlevy,  and  others,  to  have  the  interest  which  appellant 
claimed  to  have  in  certain  real  estate  declared  to  be  that  of 
mortgagee  of  said  Robert  Montgomery,  deceased;  to  have  an 
accounting  to  ascertain  the  amount  due,  and  for  appellees  to 
be  allowed  to  redeem  by  paying  the  amount  so  found  due  ; 
and  if  the  amount  for  which  the  mortgage  was  actually  given 
had  been  fully  paid,  as  appellees  claimed  it  had,  that,  then, 
the  mortgage  be  declared  satisfied.  The  bill  waived  the 
necessity  of  answer  under  oath. 

There  was  an  answer  by  Donlevy,  setting  up  the  defense 
that  the  mortgage,  although  purporting  to  have  been  given 
for  $11,432,  was  given  for  a  feigned  consideration,  except  as 
to  the  sum  of  $2719  actually  loaned  by  him  to  Montgomery; 
that  it  was  so  made  to  hinder  and  delay  creditors,  and  the 
statute  of  frauds  was  insisted  upon ;  also  set  up  that,  March 
30,  1861,  there  was  due  him  from  Montgomery  the  sum  of 
$4325.61,  upon  settlement  made  at  that  time. 

Issue  having  been  taken  upon  the  answer  by  replication, 
the  cause  was  heard  upon  the  pleadings  and  proofs.  The 
court  found  the  sum  of  $4500  due,  and  decreed  a  redemption 
upon  appellees  paying  that  amount.  Donlevy  appealed  to 
this  court,  and  his  counsel  has  assigned  various  errors. 

We  are  of  opinion  that  the  only  substantial  error  in  the 
record  was  in  favor  of  appellant.  Appellees  sued  as  widow 
and  heirs  of  Robert  Montgomery,  who  died  November  18, 
1865.     They  introduced,  in  the  first  place,  a  witness,  not  an 
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agent  or  a  party  to  the  suit,  or  interested  therein,  to  testify, 
not  to  any  transaction,  but  to  a  conversation  occurring  be- 
tween Robert  Montgomery,  in  his  lifetime,  and  Don  levy. 
Then,  in  the  second  place,  two  of  the  complainants  offered 
themselves  as  witnesses,  and  testified  to  conversations  with 
Donlevy  after  the  death  of  Robert  Montgomery.  Upon  this, 
the  court,  against  the  objections  of  appellees'  counsel,  permit- 
ted Donlevy  to  testify  generally  as  to  the  dealings  and  trans- 
actions between  him  and  Robert  Montgomery,  in  his  lifetime. 
The  very  amount  found  due  is  based  upon  this  testimony 
alone,  and  against  very  strong  and  convincing  acts  and  dec- 
larations of  Donlevy,  tending  to  show  that  nothing  was  due. 
By  the  third  and  fourth  sub-divisions  of  the  act  of  1867, 
which  alone  are  applicable  to  the  circumstances  here,  Donlevy 
should  have  been  limited  in  his  testimony  to  the  conversa- 
tions testified  to  by  appellees'  witnesses  or  themselves.  He 
could  either  deny  or  qualify  the  admissions  or  declarations 
imputed  to  him;  but  the  introduction  of  evidence  of  such 
admissions  or  declarations,  without  other  original  evidence 
as  to  the  transactions  to  which  they  related,  would  not  justify 
making  himself  a  general  witness  as  to  the  transactions  them- 
selves. 

But,  inasmuch  as  there  is  no  assignment  of  error  by  appel- 
lees, we  must  affirm  the  decree. 

Decree  affirmed. 


Oscar  N.  Case 

v. 
A.  B.  Lyman. 

1.  Evidence — to  show  that  indorsee  of  a  note  was  agent  for  real  owner  so 
as  to  admit  defense.  Where  the  consideration  of  a  promissory  note  given 
for  a  patent  right  had  failed,  and  the  note  was  made  payable  to  the  agent 


230  Case  v.  Lyman.  [Sept.  T. 

Statement  of  the  case.^ 

of  the  company  who  sold  the  patent  right,  and  was  by  him  indorsed  to 
the  plaintiff,  and  it  appeared  that  sometimes  when  the  maker  wrote  to  the 
company  in  respect  to  the  matter,  the  plaintiff  answered  the  same,  and 
when  he  wrote  to  the  plaintiff,  sometimes  the  company  answered  the  same : 
Held,  that,  in  a  suit  upon  the  note,  it  was  error  to  refuse  to  admit  in  evi- 
dence the  letters  written  by  the  company,  as  they  tended  to  show  that  the 
plaintiff  and  the  company  were  the  same,  or  that  he  was  merely  the  agent 
or  superintendent,  and  acting  in  behalf  of  the  company. 

2.  Same— proof  of  loss  to  admit  secondary  evidence.  In  a  case  where 
the  contents  of  lost  letters  were  material  and  relevant  to  the  issues,  the 
party  desiring  such  testimony,  being  the  party  to  whom  they  were  ad- 
dressed, testified  that  when  he  received  them  he  put  them  in  a  cupboard ; 
that  he  had  looked  for  them  there,  and  made  diligent  search  for  them 
everywhere  he  thought  they  would  likely  be  placed,  and  was  unable  to 
find  them,  and  that  they  could  not  be  found :  Held,  that  a  sufficient  foun- 
dation was  shown  for  the  admission  of  proof  of  their  contents. 

3.  In  a  case  where  a  proper  foundation  is  laid  for  the  proof  of  the  con- 
tents of  a  lost  letter  or  writing,  the  fact  that  the  witness  can  not  tell  par- 
ticularly the  contents,  is  no  ground  for  the  rejection  of  his  testimony.  He 
may,  in  such  case,  give  his  best  recollection  of  the  contents. 

Appeal  from  the  Circuit  Court  of  Kankakee  county  ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

This  was  a  suit  upon  a  promissory  note,  of  which  the  fol- 
lowing is  a  copy : 

"  Aroma,  Kankakee  Co.,  111.,  April  24, 1868. 
On  or  before  the  first  day  of  December,  1868,  I  promise  to 
pay  to  C.  D.  Roberts,  or  order,  seventy-five  dollars,  or  one  hun- 
dred gallons  of  refined  syrup,  by  the  Clough  refining  process ; 
syrup  to  be  delivered  at  Kankakee,  at  railroad. 

Oscar  N.  Case." 
Indorsed :     "Pay  to  A.  B.  Lyman. 

C.  D.  Roberts." 

The  defendant  pleaded  the  general  issue  and  four  special 
pleas : 

1.  That  the  note  was  indorsed  after  maturity;  that  it  was 
made  payable  to  Roberts  as  the  agent  of  the  Clough  Refining 
Co.,  who  were  the  real  owners  of  the  same;  that  the  payment 
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of  the  note  depended  upon  the  performance  by  said  company 
of  a  contract  made  at  the  same  time  the  note  was;  and  that 
the  company  had  failed  to  perform  their  part  of  the  contract. 

2.  That  the  payee  in  said  note  took  the  same  as  agent  of 
the  Clough  Refining  Co.;  note  given  for  patent  right,  with 
written  contract  that  if  said  patent  right  did  not  work  suc- 
cessfully, the  note  was  not  to  be  paid  until  said  company  made 
it  work  successfully ;  that  the  patent  right  did  not  work,  and 
that  the  company  failed  to  make  it  work,  after  being  notified  ; 
that  the  interest  of  said  note  was  and  is  in  said- company,  and 
that  the  plaintilf  was  and  is  said  company's  agent,  and  was 
nominal  plaintiff  only. 

3.  Same  as  the  second,  except  that  it  alleges  assignment 
to  have  been  made  after  maturity. 

4.  That  the  note  was  given  for  a  patent  right;  payee  took 
note  as  agent  for  the  Clough  Refining  Co.;  note  assigned  after 
maturity,  and  failure  of  consideration. 

On  the  trial  the  defendant,  as  a  witness  in  his  own  behalf, 
testified  that  he  had  written  to  the  plaintiff,  Lyman,  concerning 
the  Clough  refining  process,  for  which  the  note  was  given,  and 
he  answered  the  same ;  that  he  had  lost  all  of  those  letters 
except  those  then  produced;  that,  to  the  best  of  his  recollec- 
tion, he  put  them  in  his  cupboard;  that  he  had  looked  for 
them  there,  and  made  diligent  search  for  them  everywhere  he 
thought  they  would  likely  be  placed,  and  was  unable  to  find 
them,  and  thought  they  could  not  be  found.  The  court  re- 
fused to  allow  the  witness  to  state  the  contents  or  substance 
of  the  lost  letters,  and  defendant  excepted.  He  further  tes- 
tified that  when  he  wrote  to  the  company,  sometimes  Lyman 
would  answer  them,  and  sometimes  when  he  wrote  to  Lyman 
the  company  would  answer;  that  the  note  was  given  for  a 
patent  right,  and  a  contract  that  if  the  witness  could  not 
work  the  same  successfully,  and  the  company  should  fail  to 
make  it  work,  after  notice,  the  note  should  not  be  paid.  The 
written  contract  to  that  effect  was  produced  and  put  in  evi- 
dence.    The  defendant  also  read  in  evidence  certain  letters 
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from  Lyman,  the  plaintiff,  and  offered  certain  letters  from  the 
company  in  reply  to  letters  of  defendant  written  to  Lyman, 
which  the  court  refused  to  admit  in  evidence.  One  of  those 
letters  contained  the  following:  " Dear  Sir:  Your  letter  of 
the  8th  inst.,  to  our  agent,  Mr.  Lyman,  is  received,"  and  then 
proposed  to  give  further  time  for  trial  of  the  right  and  of 
payment,  similar  to  what  Lyman  had  written  to  the  defend- 
ant. 

Mr.  Westbrook  S.  Decker,  for  the  appellant. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  note  sued  on  was  given  for  a  patent  right  for  refining 
sugar.  It  was  payable  to  one  Roberts,  who  was  the  agent  of 
the  "Clough  Refining  Company,"  and  by  him  indorsed  to  Ly- 
man, the  plaintiff  below. 

The  evidence  shows  that  the  patent  was  worthless,  and  the 
only  question  in  the  case  is,  who  was  Lyman?  He  would 
sometimes  reply  to  letters  written  to  the  company,  and  the 
company  would  reply  to  letters  written  to  him. 

From  the  correspondence  admitted  and  refused,  it  might 
reasonably  be  inferred  that  Lyman  was  either  the  company  or 
its  agent  or  superintendent.  Unless  this  were  true,  why  would 
letters  addressed  to  him  be  replied  to  by  the  company,  and  its 
name  signed  to  the  replies? 

The  reading  of  the  letters  from  the  company  to  the  defend- 
ant was  improperly  denied.  The  rejection  of  them  might 
enable  these  parties  to  consummate  a  fraud  in  the  collection 
of  the  note.  They  at  least  tended  to  show  the  true  position 
of  the  plaintiff. 

A  sufficient  foundation  was  laid,  for  the  admission  of  proof 
of  the  letters  which  had  been  lost.  Diligent  search  had  been 
made  for  them  in  every  place  where  they  probably  would  have 
been,  and  they  could  not  be  found.  The  questions  in  relation 
to  their  contents  should  have  been  answered. 
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The  statement  of  the  witness,  that  he  could  not  tell  partic- 
ularly the  contents,  should  not  deprive  him  of  the  right  to 
have  his  best  recollection. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
another  trial.  Judgment  reversed. 


The  Northern  Transportation  Company 

V. 

Isaac  H.  McClary. 

1.  Carrier — liability  of  transfer  company  to  owner  of  goods  shipped. 
The  owner  of  a  lot  of  flour  shipped  the  same  to  Chicago,  to  be  carried 
from  there  by  the  Northern  Transportation  Company  to  Ogdensburg,  N.  Y., 
and  thence  by  rail  to  Barton's  Landing,  Vt.,  paying  the  freight  to  Chicago, 
taking  the  carrier's  receipt.  The  clerk  of  the  transportation  company  re- 
ceipted for  the  same  to  the  company  with  whom  the  contract  was  made, 
upon  the  representation  that  the  flour  had  arrived  at  the  warehouse  of  de- 
fendant, and  that  the  freight  had  been  prepaid,  but  testified  that  the  flour 
was  never  in  fact  received.  It  seems  that,  owing  to  a  mistake  in  mark- 
ing the  direction  of  the  car  containing  the  flour,  the  same  was  received 
by  another  warehouse  company,  whose  house  was  near  that  of  defendant. 
It  was  contended,  under  those  circumstances,  the  defendant  was  not  liable 
for  the  loss,  but  that  the  owner's  remedy  was  against  the  first  carrier  for 
the  mistake  in  marking  the  car,  which  led  to  the  loss :  Held,  that,  while 
the  first  carrier  was  guilty  of  negligence,  the  defendant  was  also  guilty  of 
negligence  in  giving  the  receipt  without  first  ascertaining  that  the  flour  had 
arrived  at  its  warehouse,  for  which  it  was  liable  to  the  owner ;  and  that  the 
question  of  ultimate  liability  was  one  to  be  settled  by  the  two  companies 
themselves. 

2.  Same — measure  of  damages  for  non-delivery  of  goods.  Where  goods 
are  shipped  for  transportation,  and  are  lost,  or  not  delivered,  the  proper 
measure  of  damages  is  the  value  of  the  same  at  the  place  of  destination, 
and  interest,  deducting  the  unpaid  cost  of  transportation;  and  when  such 
cost  has  been  paid  either  wholly  or  in  part,  it  is  erroneous  to  include  the 
same  in  the  assessment  of  the  damages. 

3.  Supreme  Court — reversal  with  direction  to  enter  judgment  for  the 
proper  amount.  Where  the  only  error  in  a  cause  was  that  the  court  allowed 
an  item  in  the  assessment  of  damages  which  was  not  proper,  the  trial  be- 
ing by  the  court,  and  there  was  no  dispute  as  to  the  amount,  on  reversal, 
the  cause  was  remanded  with  direction  to  the  court  below  to  render  judg- 
ment for  the  proper  amount  as  found  by  this  court. 
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Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Waite  &  Clarke,  for  the  appellant. 

Messrs.  Monroe,  Bisbee  &  Gibbs,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Isaac  H.  McClary,  the  appellee,  on  the  21st  of  October, 
1870,  purchased  of  N.  O.  Clark  &  Co.,  of  Janesville,  Wis., 
100  barrels  of  flour,  and  paid  therefor  $500.  Clark  &  Co. 
paid  the  freight  on  the  flour  to  Chicago,  and  delivered  the 
same  to  the  Chicago  and  Northwestern  Railway  Company,  to 
be  shipped  on  said  railway  to  Chicago,  and  thence  by  water 
on  the  propellers  of  the  Northern  Transportation  Company  to 
Ogdensburg,  N.  Y.,  and  thence  by  rail  to  Barton's  Landing, 
Vt.,  taking  the  following  receipt: 

"Chicago  and  Northwestern  Railway  Co. 

"Janesville,  Wis.,  Oct.  21,  1870. 
"Received  from  Clark  &  Co.  one  hundred  barrels  of  flour, 
branded  '  Clark's/  consigned  to  I.  H.  McClary,  Barton's  Land- 
ing, Vermont.  P.  P. — Care  N.  T.  Co.  Dock,  Chicago.  To 
be  forwarded  to  Chicago  station  upon  the  terms  and  condi- 
tions of  the  published  tariff  of  the  company. 

"S.  A.  Baldwin,  Agt." 
On  the  24th  of  October,  1870,  the  transportation  company 
gave  the  railway  company  the  following  receipt : 

"Chicago  Station,  Oct.  24,  1870. 
"  Received  of  the  Chicago  and  Northwestern  Railway  Com- 
pany, in  good  order,  the  following  packages  of  merchandise : 
(From  Janesville  Station,  W.  B.  No.  360,  Car  No.  902.) 

Marks.  Articles.  Weight. 

I.  H.  McClary.         100  Brls.  Flour. 
Barton's  Landing,  "Clark's."  D.  H. 

Vermont,  of 

N.  T.  Co.  Dock.  Wheat. 

ROBT.  DlEFENDORF,  Agt. 

L. 
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The  flour  never  reached  Ogdensburg,  and  was  a  total  loss 
to  the  appellee. 

For  the  non-delivery  of  this  flour,  he  brought  suit  against 
the  Chicago  and  Northwestern  Railway  Company  and  the 
Northern  Transportation  Company,  in  case.  A  trial  was  had 
by  the  court  without  a  jury,  who  found  the  issue  in  favor  of 
the  appellee  and  against  the  Northern  Transportation  Com- 
pany, and  assessed  the  damages  at  $700,  and  found  the  Chi- 
cago and  Northwestern  Railway  Company  not  guilty. 

The  Northern  Transportation  Company  appeals. 

The  appellant  claims  that,  under  the  evidence,  the  judgment 
should  have  been  against  the  railway  company,  and  not  against 
itself,  making  the  point  that  the  flour  never  was  delivered  to 
the  appellant,  but  that  it  was  delivered  by  the  railway  com- 
pany by  mistake  to  A.  T.  Spencer  &  Co.,  at  Chicago. 

It  appears,  from  the  evidence,  that  the  dock  and  warehouse 
of  Spencer  &  Co.  immediately  adjoined  the  dock  and  ware- 
house of  the  appellant,  but  that  they  were  separated  by  a  solid 
wall,  and  that  the  railway  company  had  the  same  side-tracks 
running  in  the  rear  of  both  of  these  warehouses ;  that  in  de- 
livering freight  to  these  warehouses,  the  car  containing  freight 
for  the  transportation  company  would  be  marked  on  one  or 
both  its  sides  "N.  T.  Co."  and  the  one  having  freight  consigned 
to  Spencer  &  Co.  would  be  marked  on  one  or  both  sides 
"  Spencer's  Dock/'  and  that  it  was  the  practice  to  place  the 
car  on  the  side-track  in  front  of  the  warehouse  for  which  it 
was  thus  marked,  or  as  nearly  so  as  practicable.  The  ship- 
ping clerk  of  the  transportation  company,  who  signed  the  re- 
ceipt, stated  that  it  was  presented  to  him  to  be  signed  by  the 
clerk  of  the  railway  company,  who  stated  to  him  that  the  flour 
had  actually  arrived  at  the  warehouse  of  the  transportation 
company,  and  that  the  freight  on  it  had  been  prepaid,  and 
that  he  signed  the  receipt  in  sole  reliance  on  such  statement, 
having  no  personal  knowledge  of  the  arrival  of  the  flour. 

The  evidence  renders  it  probable  that  the  flour  was  un- 
loaded  in   the   night  time,  and  placed   in   Spencer   &  Co.'s 
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warehouse  from  a  car  marked  on  its  side  "Spencer's  Dock/' 
and  that  the  difficulty  has  arisen  from  the  car  being  so  marked 
on  its  side  by  mistake,  "Spencer's  Dock/'  instead  of  "N.  T. 
Co." 

The  flour  lay  in  Spencer  &  Co.'s  warehouse,  unclaimed  by 
any  one,  for  several  months. 

Any  mistake  in  regard  to  the  receipt,  or  as  to  the  rightful 
delivery  of  the  flour,  was  not  discovered  either  by  the  trans- 
portation company  or  the  railway  company,  until  January  or 
February,  1871. 

If  the  railway  company  was  guilty  of  the  mistake  claimed, 
of  wrongly  marking  the  direction  of  the  car,  the  transporta- 
tion company,  too,  was  guilty  of  negligence  in  signing  the  re- 
ceipt without  ascertaining,  by  actual  observation,  whether  the 
flour  had  arrived  at  its  warehouse.  Had  its  shipping  clerk, 
who  signed  this  receipt,  looked  to  see  whether  the  flour  had 
arrived,  as  it  was  his  duty  to  do,  instead  of  indolently  repos- 
ing upon  the  statement  of  the  railway  company's  clerk,  the 
supposed  mistake  in  marking  the  car  would  have  been  dis- 
covered and  rectified  on  the  spot;  whereas,  by  negligently 
giving  out  the  receipt,  the  railway  company  was  misled,  to  its 
injury,  to  rest  in  the  belief  that  the  flour  had  been  rightfully 
delivered. 

Moreover,  this  is  really  a  contest  between  two  carriers, 
which  the  appellee  should  not  be  required  to  settle.  His 
right  of  recovery  from  one  or  the  other  is  conceded.  Having 
established  a  clear  prima  facie  liability  against  the  appellant, 
it  seems  but  just  that  he  should  be  allowed  to  enjoy  the  recov- 
erv  he  has  obtained,  without  being  harrassed  further  to  de- 
termine a  question  of  liability  as  between  the  companies 
themselves. 

As  respects  the  right  of  recovery,  we  do  not  think  it  a  case 
where  the  finding  of  the  court  should  be  disturbed. 

Appellant  makes  another  point,  that  the  damages  are  ex- 
cessive, which  we  think  to  be  well  taken.  It  is  admitted  on 
both  sides  that  the  measure   of  damages  is  the  value  of  the 
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flour  at  the  place  of  destination,  and  interest,  deducting  the 
unpaid  cost  of  transportation,  of  $105,  from  Chicago  to  the 
place  of  destination,  and  which  appears  to  be  the  rule  recog- 
nized by  the  authorities.  Sedgwick  on  Meas.  of  Dam.,  mar- 
ginal page  356;  The  Gal.  and  Chic.  TJ.  R.  R.  Co.  v.  Rae,  18 
111.  489. 

Appellee  insists,  further,  that  there  should  be  added  to 
such  value  the  item  of  $50,  the  cost  of  transportation  of  the 
flour  from  Janesville  to  Chicago,  which  was  prepaid.  The 
only  evidence  touching  the  market  value  of  the  flour  at  the 
place  of  destination  was  the  appellee's  statement  that  he  sold 
the  flour  to  arrive  for  $700. 

Appellant  insists  that  is  no  evidence  of  the  market  value 
of  the  flour,  but  we  think  it  may  be  taken  as  evidence  tend- 
ing to  show  such  market  value.  Regarding  it  as  such,  then 
the  counsel  for  appellee  give  a  tabular  statement  of  the  mode 
by  which  the  judgment  may  be  supported,  and  which  they 
understand  to  be  the  way  it  was  made  up,  which  is  as  follows: 

Appellee  testifies  that  he  sold  the  flour  for $700.00 

Freight  paid  from  Janesville  to  Chicago 50.00 

$750.00 
Less  freight  from  Chicago  to  Barton's  Landing 105.00 

$645.00 
Interest  to  time  of  trial 55.00 

Balance $700.00 

The  item  of  $50  in  this  calculation  we  regard  as  improper; 
that  it  should  not  be  added  to  the  $700  as  paid  out  for  part 
of  the  transportation  of  the  flour,  since  the  rule  that  the  mar- 
ket value  at  the  place  of  destination,  with  interest,  is  the 
measure  of  damages,  excludes,  as  we  view  it,  any  sum  paid 
for  transportation  to  such  place. 

If  the  cost  of  transportation  has  been  paid,  it  is  not  to  be 
added  to  the  market  value;  if  it  has  not  been  paid,  then  it 
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should  be  deducted  from  such  value.  We  regard  the  cost  of 
the  transportation  of  the  flour  from  Janesville  to  Chicago  as 
forming  an  element  of  its  market  value  at  Barton's  Landing, 
Vt.,  and  of  course  it  should  not  be  added  to  such  value.  As 
that  must  be  done  in  order  to  support  the  judgment,  in  the 
most  favorable  view  that  can  be  taken  for  the  appellee  the 
judgment  appears  to  be  clearly  excessive  in  the  sum  of  $54.50, 
being  the  amount  of  the  above  item  of  $50  with  the  interest 
which  was  allowed  on  it. 

A  recent  statute  provides  that,  in  case  of  a  partial  reversal, 
the  court  shall  give  such  judgment  or  decree  as  the  inferior 
court  ought  to  have  given,  and  for  this  purpose  may  allow  the 
entering  of  a  remittitur,  either  in  term  time  or  vacation,  or  re- 
mand the  cause  to  the  inferior  court  for  further  proceedings, 
as  the  case  may  require. 

Under  the  provisions  of  this  act — there  being  no  verdict 
of  a  jury  in  the  case,  the  cause  having  been  tried  by  the  court 
without  a  jury — the  judgment  is  reversed  and  the  cause  re- 
manded, with  direction  to  the  court  below  to  render  a  judg- 
ment in  favor  of  the  appellee,  against  the  appellant,  for  the 

sum  of  $645.50  and  costs. 

Judgment  reversed. 


The  Northwestern  Railroad  Company 

v. 

Frederick  Hack. 


1.  Master  and  servant — liability  of  master  for  act  of  servant  done 
while  in  the  discharge  of  his  duty.  In  this  case,  a  boy  aged  between  ten  and 
eleven  years  got  upon  the  steps  of  one  of  the  cars  of  a  railroad  while 
the  train  was  in  motion,  and  was  holding  to  the  railing,  when  a  servant  of 
the  railway  company,  employed  to  clean  the  cars  and  secure  them,  and 
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whose  duty  it  was  to  keep  persons  out  of  the  same,  while  in  the  discharge 
of  that  duty,  kicked  the  boy's  hand  and  thereby  loosened  his  hold  and 
caused  him  to  fall  between  the  cars,  which  resulted  in  his  being  run  over 
and  killed.  In  a  suit  against  the  company  by  the  administrator  of  the  de- 
ceased to  recover  damages  for  the  wrongful  act,  it  was  urged  that  the  act 
of  the  servant  was  outside  of  his  duty,  and  therefore  the  company  was  not 
liable :  Held,  that  while  the  act  itself  was  not  in  the  line  of  duty  of  any  em- 
ployee  of  the  company,  yet,  if  it  was  done  whilst  in  the  discharge  of  his 
duty  to  require  persons  to  leave  the  cars  and  to  prevent  their  remaining 
thereon,  the  company  was  liable. 

2.  Evidence — impeaching  witness— foundation  to  contradict  witness. 
"Where  it  was  sought  to  impeach  a  witness  by  showing  that,  previously,  in 
giving  an  account  of  the  transaction,  he  said  nothing  about  a  certain  mat- 
ter  testified  to  by  him,  and  the  only  foundation  laid  for  the  contradiction 
was  to  ask  the  witness  whether  he  had  given  the  same  version  of  the  oc- 
currence on  both  occasions,  and  his  answer  that  he  had:  Held,  that  the 
proper  foundation  was  not  laid ;  that  the  witness  should  have  been  spe- 
cifically asked  whether  he  omitted  the  statement  which  was  offered  to  be 
proved,  before  contradictory  evidence  could  be  received. 

3.  Same — recalling  witness  for  further  cross-examination  a  matter  of  dis- 
cretion. Where  the  court  refused  to  permit  a  witness  to  be  recalled  for 
further  cross-examination  for  the  purpose  of  laying  a  foundation  to  im- 
peach him  by  contradictory  evidence  as  to  prior  statements :  Held,  that 
such  refusal  could  not  be  assigned  for  error,  as  it  was  discretionary  with 
the  court  below  to  allow  or  refuse  the  recalling  of  the  witness  for  such 
purpose. 

Appeal  from  the  Superior  Court  of  Cook  county. 

•     Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  brought  by  appellee  in  the 
Superior  Court  of  Cook  county  against  appellant,  to  recover 
damages  for  having  caused  the  death  of  his  son  whilst  opera- 
ting their  engines  and  cars. 

It  appears  that,  in  October,  1872,  a  train  of  cars  had  ar- 
rived at  appellant's  depot,  and  after  the  passengers  had  left 
the  cars  the  proper  persons  commenced  switching  them  to  the 
side  track,  and  another  servant  of  appellant,  employed  in 
cleaning  the  cars,  passed  through  from  car  to  car,  closing  the 
windows,  turning  over  the  seats,  locking  the  doors  and  driv- 
ing away  a  number  of  boys  who  were  getting  on  the  cars.     It 
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also  appears  that  appellee's  son,  his  intestate,  a  boy  between 
ten  and  eleven  years  of  age,  got  upon  the  steps  of  a  car  whilst 
the  train  was  in  motion  and  was  holding  to  the  railing  of  the 
car,  and  the  man  engaged  in  closing  the  windows  and  lock- 
ing the  doors,  passed,  and  appellee  contends  he  kicked  the 
boy's  hand  and  loosened  his  hold  of  the  guard,  when  he  fell 
between  the  cars  and  was  run  over  by  the  train  and  killed. 
The  difference  between  the  parties  is  confined  to  the  manner 
in  which  the  boy  fell  from  the  cars,  appellee  contending  he 
was  kicked  loose,  whilst  appellant  contends  that  the  boy  fell 
without  fault  of  the  servants  of  the  company. 

On  the  trial  in  the  court  below,  Mohyde  testified  that  he 
saw  Delph  kick  the  hand  of  deceased  loose  from  the  railing, 
whilst  Anderson,  who  swears  he  saw  the  deceased  fall  from 
the  car,  says  he  did  not  see  Delph  kick  the  boy,  and  Delph 
denies  having  kicked  the  hand  of  the  boy.  The  jury  gave 
credit  to  the  statement  of  Mohyde  rather  than  to  the  others. 
It  seems  that  Mohyde  was  at  the  place,  and  within  a  few  feet 
of  the  occurrence,  and  Anderson  was  at  the  side  of  the  street, 
something  more  than  two  hundred  feet  distant.  The  oppor- 
tunity of  Mohyde  was  much  better  to  see  and  know  what  did 
occur  than  that  of  Anderson.  Again,  he  locates  the  occurrence 
at  a  place  some  distance  from  where  Mohyde  says  it  occurred, 
and  from  the  place  where  the  body  was  picked  up  after  the 
car  had  passed.  Other  testimony  seems  to  corroborate  the 
evidence  of  Mohyde,  and  we  find  none  that  corroborates  the 
evidence  of  Anderson,  except  that  of  Delph,  who  is  charged 
with  kicking  the  boy's  hand  loose. 

It  is  true,  that  Delph  denies  that  he  kicked  the  hand  of 
the  boy  :  but  he  also  denies  kicking  at  other  boys  on  the 
steps  of  the  platform,  and  is  contradicted  by  them.  When 
we  consider  the  relation  he  bears  to  the  case,  and  when  we  see 
that  he  is  flatly  contradicted  by  two  boys  as  to  kicking  at 
them,  and  by  Mohyde  as  to  his  kicking  the  hand  of  deceased, 
and  when  he  endeavors  to  make  the  impression  that  he  was 
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in  the  car  and  near  the  middle  when  deceased  fell,  but  is  con- 
tradicted by  Harty,  who  says  he  saw  Delph  come  out  of  the 
car  on  the  platform,  on  the  steps  of  which  deceased  was  stand- 
ing, and  that  he  jumped  off  and  at  once  saw  deceased  under 
the  car.  At  the  speed  the  train  was  running,  it  is  wholly  im- 
probable that  Delph  could  have  reached  the  middle  of  the 
car  before  deceased  fell.  The  jury  did  not  give  credit  to 
Delph's  testimony,  and  we  think  they  were  warranted  in  giv- 
ing the  weight  to  that  of  the  boys,  and  the  evidence  fully  war- 
rants the  finding. 

It  is  urged  that,  even  if  Delph  did  kick  the  hand  of  de- 
ceased, it  was  outside  of  his  duty,  and  that  appellant  should 
not  be  held  liable  for  the  act.  It  is  true,  that  the  act,  of  it- 
self, was  not  in  the  line  of  duty  of  any  employee  of  the  com- 
pany, but  the  question  is,  whether  the  act  was  done  whilst  in 
the  discharge  of  his  duty  ;  not  in  the  precise  manner  in  which 
it  was  done,  but  was  it  his  duty  to  require  persons  to  leave  the 
cars  and  to  prevent  their  remaining  thereon  ?  Myer,  who 
had  charge  of  that  department,  swears  that  he  employed 
Delph  and  other  car  cleaners,  and  that  it  was  their  duty  on 
Sundays,,  after  cars  arrived,  to  close  them  and  see  that  no  one 
was  in  them,  also  to  clean,  sweep  out,  and  turn  the  seats  of 
those  that  might  be  going  out  the  same  night.  He  testifies 
that  the  regulations  are,  that,  after  the  arrival  of  the  trains, 
and  the  passengers  get  out,  for  the  car  cleaners  to  take  charge 
of  the  cars,  lock  up,  clean  out,  and  keep  people  out  of  the 
cars.  And  Leary  and  Ross  testified  that  they  had  charge  of. 
the  train  to  put  the  cars  in  their  place,  but  had  nothing  to  do 
with  those  in  the  cars  for  the  purpose  of  closing  and  cleaning 
them  out.  From  this  evidence,  it  is  manifest  that  the  switch- 
men were  only  in  charge  of  the  train  to  place  the  cars  where 
they  belonged,  in  the  yard,  and  Delph  was  in  charge  of  the 
cars  for  the  purpose  of  discharging  his  duty  therein  under  his 
employment.  The  regulations  required  him  to  keep  persons 
out  of  the  cars,  and  he,  in  the  discharge  of  that  duty,  seems 
to  have  driven  other  boys  from  the  steps  of  the  platform  by 
16— 66th  III 
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kicking  at  them,  and  the  act  of  kicking  the  deceased  was  no 
doubt  to  prevent  him  from  getting  in  or  upon  the  car,  and 
was  in  the  course  of  his  duty.  And  in  performing  his  duty, 
he  exceeded  all  reason  and  acted  with  a  recklessness  that  was 
monstrous  ;  and,  on  his  examination,  he  seemed  to  have  no 
conception  of  the  enormity  of  such  an  act;  he  even  seemed  to 
be  ignorant  that  such  an  act  intentionally  performed  would 
have  rendered  him  liable.  He  simply  says  that  it  might  be 
that  he  could  have  been  punished  if  he  had  kioked  the  boy 
off,  and  then,  in  further  answer  to  the  question,  says  that  he 
could  not  get  a  chance  at  the  boys,  as  they  were  too  quick. 
With  such  a  man  in  charge  of  the  cars,  the  lives  of  children 
could  not  be  otherwise  than  in  peril. 

With  a  child  of  the  age  of  deceased,  who  would  follow  his 
childish  instincts  without  comprehending  the  danger  he  was 
incurring  in  getting  on  the  train,  and  only  realized  his  peril 
when  the  train  had  attained  such  speed  that  he,  as  he  said, 
could  not  loosen  his  hold,  it  was  monstrous  to  have  the  per- 
son, entrusted  with  the  custody  of  the  car,  kick  his  hand  and 
break  his  hold,  when,  to  the  most  obtuse  intellect,  almost  cer- 
tain death  must  have  resulted.  Such  conduct  shows  reckless- 
ness of  life  that  is  wholly  indefensible. 

It  is  next  urged,  that  the  court  below  erred  in  refusing  to 
permit  the  witnesses  called  by  appellant,  to  prove  that  the 
witness  Mohyde,  in  previously  giving  an  account  of  the  trans- 
action to  the  attorney  of  the  road,  had  said  nothing  about 
Delph's  having  kicked  deceased's  hand  loose  from  the  guard. 
The  only  foundation  laid  for  the  contradiction  was,  to  ask  the 
witness  whether  he  had  given  the  same  version  of  the  occur- 
rence on  both  occasions,  when  he  answered  he  had.  He  was 
not  asked  whether  he  had  stated  to  the  attorney,  previous  to 
the  trial,  that  Delph  had  kicked  the  hand  of  deceased.  But 
appellant  contends  that  it  was  not  required  to  be  so  specific  in 
calling  the  witness'  attention  to  the  statement.  The  rule  as 
to  what  constitutes  a  proper  foundation  for  such  an  impeach- 
ment, is   not  entirely  uniform.     Some  courts  adopt  a  more 
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strict,  and  others  a  looser  rule.  Starkie  on  Evidence,  vol.  1, 
p.  145,  states  the  rule  thus  :  "But  in  order  to  prepare  the  way 
for  such  a  contradiction,  he  must  be  asked  the  question  in 
cross-examination,  in  order  that  he  may  have  an  opportunity 
of  explaining  that  which  is  prima  facie  contradictory."  Again, 
in  part  4,  vol.  3,  p.  1753,  the  same  author  says :  "It  is  also  a 
general  rule  that,  whenever  the  credit  of  a  witness  is  to  be 
impeached,  by  proof  of  anything  he  has  said  or  declared  or 
done  in  relation  to  the  cause,  he  is  first  to  be  asked,  upon 
cross-examination,  whether  he  has  said  or  declared  or  done 
that  which  is  intended  to  be  proved.  If  the  witness  admits 
the  words,  declaration  or  act,  proof  on  the  other  side  becomes 
unnecessary,  and  an  opportunity  is  afforded  to  the  witness  of 
giving  such  reasons,  explanations  or  exculpation  of  his  con- 
duct, if  any  there  be,  as  the  circumstances  may  furnish ;  and 
thus  the  whole  matter  is  brought  before  the  court  at  once, 
which  is  the  most  convenient  course.  If  the  witness  deny  the 
words,  declaration  or  act  imputed  to  him,  then,  if  it  be  not 
matter  collateral  to  the  cause,  witnesses  may  be  called  to  con- 
tradict him."    . 

Greenleaf,  in  his  work  on  evidence,  lays  down  the  rule  that, 
before  the  witness  can  be  contradicted,  "it  is  generally  held 
necessary,  in  the  case  of  verbal  statements,  first,  to  ask  him  as 
to  the  time,  place,  and  person  involved  in  the  supposed  con- 
tradiction. It  is  not  enough  to  ask  him  the  general  question 
whether  he  has  said  so  and  so,  nor  whether  he  has  always  told 
the  same  story,  because  it  may  frequently  happen  that,  upon 
the  general  question,  he  may  not  remember  whether  he  has 
so  said  ;  whereas,  when  his  attention  is  challenged  to  partic- 
ular circumstances  and  occasions,  he  may  recollect  and  ex- 
plain what  he  has  formerly  said."  (Vol.  1,  sec.  462.)  And 
he  refers  to  numerous  British  cases  in  support  of  the  rule,  and 
amongst  others  the  Queen's  case,  2  Brod.  &  Bing.  313,  in 
which  the  rule  is  stated  as  given  by  Starkie.  He  also  says  in 
the  note  that,  in  the  United  States,  the  same  course  is  under- 
stood to  be  generally  adopted  as  laid  down  in  the  Queen's 
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case.  It  is  hardly  to  be  inferred  that  Greenleaf  intended  to 
state  the  rule  differently  from  Starkie,  although  not  so  full 
and  particular.  It  seems  to  be  clear  that  the  current  of  the 
authorities  is  decidedly  in  favor  of  the  rule  as  given  by 
Starkie.,  and  we  regard  it  as  the  most  reasonable,  and  fairest 
to  the  witness,  and  best  calculated  to  promote  justice.  It 
gives  the  witness  a  reasonable  opportunity  of  explaining,  and 
if  his  evidence,  as  given,  is  true,  the  party  calling  him  has  a 
deep  interest  in  having  its  full  benefit.  We  are  clearly  of  the 
opinion  that  the  witness  should  have  been  specifically  asked 
whether  he  omitted  the  statement  which  appellant  offered  to 
prove  before  appellant  could  introduce  contradictory  evi- 
dence. See  Cook  v.  Hunt,  24  111.  535  ;  Boot  v.  Wood,  34  111. 
283  ;  Winslow  v.  Newlan,  45  111.  145.  The  proper  foundation 
was  not  laid,  and  the  evidence  was  properly  rejected. 

It  is  again  objected,  that  the  court  refused  to  permit  the 
witness  Mohyde  to  be  recalled  after  appellee  had  closed  his 
evidence,  to  be  asked  whether  or  not  he  had  failed  to  state  to 
the  attorney  that  Delph  had  kicked  the  hand  of  deceased  loose 
from  the  guard. 

In  the  case  of  Russell  v.  Martin,  2  Scam.  493,  it  was  held 
to  be  a  matter  of  discretion  to  permit  a  witness  to  be  recalled 
after  his  examination  had  been  closed,  and  that  the  decision 
could  not  be  assigned  for  error.  Wilborn  v.  Odell,  29  111.  459. 
And  the  same  rule  has  been  announced  in  subsequent  cases. 
It  is  true  that,  in  the  cases  previously  before  the  court,  this 
precise  question  was  not  presented,  but  those  cases  involved 
the  same  principle.  When  the  party  has  cross-examined  a  wit- 
ness, and  he  has  gone  from  the  stand,  the  party  may  again,- as 
a  matter  of  right,  call  the  witness  as  his  own,  but  it  is  a  mat- 
ter of  discretion  whether  the  court  will  permit  him  to  be  called 
for  further  cross-examination  ;  and  a  refusal  to  permit  a  wit- 
ness to  be  so  recalled  can  not  be  assigned  for  error.  See 
Brown  v.  Berry,  47  111.  175.  We  do  not  regard  the  exercise 
of  the  discretion  of  the  court  below  as  oppressive,  and  can  not 
hold  that  this  court  can  review  its  action. 
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A  careful  consideration  of  the  evidence  in  the  case  satisfies 
the  majority  of  the  court  that  it  sustains  the  verdict,  and  the 
judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Samuel  W.  Sargent 

v. 

Jonathan  T.  Coukrier. 

1.  Replevin — title  necessary  to  maintain  the  action.  Where  the  plain- 
tiff had  leased  land  for  a  share  in  the  crops,  his  portion  to  be  delivered  to 
him  in  cribs  and  then  to  be  measured,  and  before  the  crops  had  been  gath- 
ered it  was  levied  upon  as  the  property  of  the  tenant,  whereupon  the  land- 
lord brought  replevin  for  the  same :  Held,  that  the  plaintiff*  could  not 
maintain  the  action,  as  he  had  no  such  property  in  the  crops  until  they 
were  gathered  and  divided  as  to  entitle  him  to  maintain  replevin. 

2.  Landlord  and  tenant — property  in  crops.  In  the  case  of  a  leasing 
for  a  share  of  the  crops  raised,  to  be  divided  after  the  same  is  gathered, 
the  title  to  the  whole  of  the  crop  raised  will  be  that  of  the  tenant  until 
divided  and  possession  given;  and  after  the  levy  of  an  execution  against 
the  tenant,  an  agreement  between  him  and  the  landlord  that  the  latter  shall 
receive  his  share  in  the  field  will  not  be  allowed  to  defeat  the  levy. 

Appeal  from  the  Circuit  Court  of  Bureau  county;  the 
Hon.  E.  S.  Leland,  Judge,  presiding. 

Mr.  M.  Kendall,  for  the  appellant. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

The  corn  in  dispute,  levied  on  by  the  appellant  as  constable, 
under  Blanchard's  execution,  and  replevied  by  appellee,  was 
not  his  property,  but  the  property  of  his  tenant,  who  had 
raised  it,  his  rent  not  going  to  him  until  the  corn  was  gath- 
ered and  divided,  appellee  to  have  two-fifths  and  the  tenant 
three-fifths. 


246  Sargent  v.  Cottrrier.  [Sept.  T. 

Opinion  of  the  Court. 

Appellee's  share  had  at  no  time  been  set  off  to  him,  and, 
by  the  contract,  it  was  to  be  gathered  and  delivered  to  him 
in  his  cribs  over  the  line  in  Stark  county.  He  had  no  owner- 
ship of  it  while  standing  in  the  field,  ungathered.  Nor  had 
he,  in  any  view  of  the  case,  a  right  to  more  than  two-fifths. 
He  replevied  all  grown  on  the  one  hundred  and  ninety  rows, 
three-fifths  of  which  had  been  levied  on  as  the  property  of  the 
tenant,  Jeffers.     Clearly,  this  he  had  no  authority  to  do. 

On  the  authority  of  Alwood  v.  Ruckman,  21  111.  200,  where 
it  was  held,  where  the  relation  of  landlord  and  tenant  exists, 
although  the  rent  is  to  be  paid  by  a  portion  of  the  crop,  the 
parties  are  not  tenants  in  common  of  the  crop,  but  the  title 
to  the  whole  is  in  the  tenant  until  the  stipulated  rent  is  paid, 
appellee  here  had  no  such  property  in  these  one  hundred  and 
ninety  rows  of  corn,  as  to  entitle  him  to  replevy  it  from  the 
officer. 

It  was  levied  on  as  the  property  of  Joseph  Jeffers,  it  having 
been  raised  by  his  minor  sons,  he  himself  aiding  in  gathering 
it.  Which  of  these  parties  was  the  legal  owner,  could  have 
been  tried  by  a  constable's  jury  before  the  sale;  appellee  had 
no  right  to  interfere  in  that  question.  So  far  as  he  is  con- 
cerned, he  had  no  right  of  property,  or  of  possession,  at  the 
time  he  sued  out  the  writ  of  replevin.  Two-fifths  of  the 
crop  became  his  property  when  it  was  put  in  the  cribs  and 
measured,  and  not  before.  It  is  stipulated  in  the  lease  that 
his  share  is  to  be  cribbed  and  then  measured. 

It  is  admitted  it  would  be  in  the  power  of  these  parties  to 
alter  that  stipulation  of  the  lease  so  that  the.  landlord  might 
receive  it  in  the  field,  but  there  is  no  proof  this  was  done  be- 
fore the  levy.  Parties  could  not  so  act  as  to  defeat  the  levy 
of  an  execution  after  the  levy  was  made.  After  the  levy, 
appellee  claimed  all  the  corn  in  the  field.  This  claim  has  the 
appearance  of  having  been  made  to  defeat  the  execution.  That 
this  corn  was  the  property  of  the  tenant,  see  Dixon  v.  Niccolls, 
39  111.  372. 
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What  peculiar  views  appellee  may  entertain  of  the  law  of 
this  case,  we  are  not  advised,  as  no  brief  has  been  submitted 
by  him.     As  presented,  we  think  it  a  clear  case  for  appellant. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


School  Directors  et  al. 
v. 

Trustees  of  Schools  et  al. 

1.  School  law — districting  township.  The  trustees  of  schools  have 
power,  under  the  school  law,  to  district,  and  it  is  made  their  duty  to  dis- 
trict their  township  into  proper  divisions  to  suit  the  wishes  and  conveni- 
ence of  a  majority  of  the  inhabitants  thereof,  for  school  purposes.  In  this, 
they  are  vested  with  a  large  discretion,  and  courts  will  not  attempt  to  con- 
trol its  exercise,  except  in  a  palpable  case  where  a  plain  violation  of  law 
is  manifested ;  and  if  they  err  in  their  action,  and  no  fraud,  gross  injustice, 
oppression  or  corruption  is  shown,  the  courts  will  not  interfere. 

2.  And  where  it  may  be  that  the  trustees  were  vacillating,  and  lacked 
firmness,  and  made  frivolous  excuses  for  failing  to  rescind  their  order  in 
making  the  districts,  and  violated  promises  not  to  re-district,  and  their 
action  may  not  have  shown  the  highest  wisdom,  it  will  not  be  inferred 
from  such  facts  that  thejr  were  actuated  by  fraud  or  corrupt  motives. 

3.  Injunction — damages  on  dissolution.  Where  the  court,  on  the  disso- 
lution of  an  injunction,  in  the  assessment  of  damages,  did  not  allow  more 
than  one-half  of  the  amount  which  the  witnesses  swore  the  attorneys'  serv- 
ices were  worth,  which  appeared  to  have  been  a  reasonable  fee,  and  the 
proof  showed  that  the  attorney  appeared  in  open  court,  and  argued  the 
motion  to  dissolve  the  injunction :  Held,  that  the  proof  sustained  the  find- 
ing as  to  damages,  as  a  retainer  of  the  attorney  might  be  inferred  from  the 
facts. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  Charles  J.  Beattie,  for  the  appellants. 

Mr.  L.  E.  Payson,  for  the  appellees. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  by  appellants,  in  the  Liv- 
ingston circuit  court,  against  the  school  trustees  of  township 
28  north,  of  range  8  east,  and  the  township  treasurer,  to  re- 
strain him  from  paying  money  collected  from  lands  in  certain 
sections  to  certain  districts  named  in  the  bill,  and  to  set  aside 
the  action  of  the  trustees  in  re-districting  the  township.  It 
appears  that  in  1869,  the  school  trustees,  under  the  statute,  di- 
vided the  township  into  nine  school  districts.  But  afterwards, 
at  their  regular  annual  meeting  in  1870,  they  re-districted  the 
township  into  seven  districts,  thus  virtually  abolishing  two 
and  annexing  the  territory  composing  them  to  other  districts. 
But  it  is  urged  that  this  last  division  of  the  town  was  not 
according  to  the  wishes,  and  did  not  suit  the  convenience  of 
a  majority  of  the  inhabitants  of  the  township. 

The  trustees  have  power  under  the  school  law  to  district, 
and  it  is  made  their  duty  to  district  their  townships  into  proper 
divisions  to  suit  the  wishes  and  convenience  of  a  majority  of 
the  inhabitants  thereof,  for  school  purposes.  And,  as  was  said 
in  the  case  of  the  School  Inspectors  v.  The  People  ex  reh  20  111. 
551,  the  trustees,  or  those  having  the  power  to  form  school 
districts,  are  vested  with  a  large  discretion  in  the  performance 
of  these  important  duties,  and  courts  will  not  attempt  to  con- 
trol its  exercise  except  in  a  palpable  case,  where  a  plain  vio- 
lation of  law  is  manifested.  Again,  in  the  case  of  Metz  v. 
Anderson,  23  111.  463,  the  court  said:  "The  record  shows  that 
this  consolidation  of  districts,  which  is  no  more  than  a  change 
of  the  districts,  was  at  the  regular  October  meeting,  held  for 
the  purpose  of  equalizing  certain  districts.  The  alterations 
and  change  are,  and  must  be,  peculiarly  within  the  control  of 
the  board,  and  if  they  err  in  their  action,  no  fraud  or  cor- 
ruption being  charged,  this  court  can  not  interfere.  No  pal- 
pable case  is  made  out — no  gross  injustice,  oppression  or  cor- 
ruption is  shown." 
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These  decisions  settle  the  question  of  the  power  of  the 
board  to  exercise  its  discretion  in  such  cases  without  the 
interference  of  the  courts,  unless  fraud,  corruption,  oppres- 
sion or  gross  injustice  is  palpably  shown.  The  bill  in  this 
case  contains  in  general  terms  the  necessary  charges,  but  they 
are  denied  by  the  answer.  And  we  have  no  hesitation  in 
saying  that  the  evidence  on  the  hearing  failed  to  sustain  the 
charge  of  fraud  set  up  in  the  bill.  It  may  show  that  the 
trustees  were  vacillating  and  lacked  firmness,  but  we  fail  to 
see  fraud  and  corruption,  as  charged.  They  may  have  made 
frivolous  excuses  for  failing  to  rescind  their  order  in  making 
the  districts,  and  they  may  have  violated  promises  made  not 
to  re-district,  but  we  see  nothing  indicating  collusion  or  any 
fraudulent  purpose  or  action  on  the  part  of  either  Tuttle  or 
the  trustees.  He  presented  his  petition  at  a  regular  meeting, 
when  the  law  gives  the  inhabitants  notice  that  the  districts 
may  be  changed,  and  they  granted  the  prayer  of  the  petition, 
and  re-districted  the  township. 

In  this  action  they  may  not  have  been  prompted  by  the 
highest  wisdom,  but  we  see  no  evidence  of  fraud  and  corrup- 
tion. If  in  all  such  cases  it  be  held  that  the  trustees  are 
actuated  by  fraud  or  corrupt  motives,  because  they  have  failed, 
in  forming  school  districts,  to  make  them  of  the  most  con- 
venient and  suitable  size  or  form,  or  have  not  suited  the 
wishes  of  the  people  to  the  greatest  extent  that  might  be  done, 
and  because  some  citizen  of  the  town  may  have  asked,  or  even 
urged  their  action,  then  we  fear  few  districts  would  stand  the 
test.  We  think  it  may  be  inferred  from  the  evidence  that  a 
portion  of  the  people  are  not  as  well  suited  as  before,  and 
some  of  the  witnesses  swear  that  the  majority  of  the  people 
of  the  town  are  opposed  to  the  present  districts,  still  no  such 
injustice  or  oppression  appears  as  to  warrant  the  inference  of 
fraud  in  their  formation. 

No  reasonable  effort  seems  to  have  been  made  to  induce  the 
trustees  to  reverse  their  action.  If  a  proper  petition  had  been 
presented,  which  clearly  manifested  that  the  majority  desired 
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the  old  districts  restored,  we  presume  it  would  have  been  done 
by  the  trustees. 

We  are  also  urged  to  reverse  the  decree  because  it  is  not 
sustained  in  allowing  damages  for  wrongfully  suing  out  the 
injunction.  From  the  evidence  we  can  see  that  the  court 
below  did  not  allow  more  than  half  of  the  amount  which  the 
witnesses  swore  the  attorneys'  services  were  worth;  and  we 
think  the  fee  was  reasonable.  It  is  urged  that  there  is  no  re- 
tainer proved.  This  is  not  like  the  case  of  De  Wolf  v.  Strader, 
26  111.  230,  to  which  reference  is  made.  In  that  case  the 
attorney  merely  drew  a  deed,  as  requested,  but  was  not  even 
consulted  in  reference  to  the  case.  But  here,  the  proof  was 
that  the  attorney  appeared  in  open  court,  and  argued  the  mo- 
tion to  dissolve  the  injunction.  From  this  a  retainer  might 
be  inferred,  and  it  would  have  to  be  rebutted  before  the  pre- 
sumption would  be  overcome. 

The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


John  Halley 

v. 
Eliza   Ball. 

1.  Married  women — may  be  sued  at  law  on  their  contracts  respecting 
their  separate  property.  A  married  woman  may  be  sued  at  law  on  con- 
tracts made  by  her  affecting  her  separate  property. 

2.  Pleading — replication  to  plea  of  coverture.  In  a  suit  against  a  mar- 
ried woman,  to  which  pleas  of  coverture  were  interposed,  the  plaintiff  re- 
plied that  the  several  promises  and  undertakings  in  the  declaration  men- 
tioned, were  made  and  entered  into  in  the  State  of  Iowa;  that  the  ser- 
vices performed,  material  furnished,  and  money  expended  by  the  plaintiff 
for  the  defendant,  as  alleged  in  the  declaration,  were  done,  performed,  fur- 
nished and  expended,  and  were  contracted  to  be  so  done  in  the  State  of  Iowa, 
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concerning-  the  necessary  care  and  for  the  benefit  of  the  separate  property 
of  the  defendant,  then  owned  by  her  under  the  laws  of  Iowa ;  and  that,  by 
the  laws  of  the  State  of  Iowa  then  and  now  in  force,  the  defendant  could 
own  separate  property  in  her  individual  right,  and  could  be  sued  alone  on 
contracts  in  regard  to  her  separate  property,  notwithstanding  her  coverture. 
The  circuit  court  struck  these  replications  from  the  files:  Held,  that  the 
court  erred,  and  that  the  replications,  after  striking  out  the  latter  clause  as 
surplusage,  still  presented  a  complete  answer  to  the  pleas  of  coverture. 

8.  Lex  loci  et  fori.  The  remedy  provided  by  the  law  of  the  place 
where  a  contract  is  sought  to  be  enforced  must  be  pursued,  and  not  that 
of  the  place  where  the  contract  was  made;  and  if  the  remedy  in  this  State 
is  in  a  court  of  equity,  suit  must  be  so  brought,  although  the  remedy  was 
at  law  in  the  place  where  the  contract  was  made. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon. 
Silvanus  Wilcox,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  in  the  court  be- 
low, by  John  Halley  against  Eliza  Ball.  The  defendant  filed 
pleas  of  coverture,  to  which  the  plaintiff  replied,  and  issue 
was  joined.  Subsequently,  on  motion  of  the  defendant,  the 
court  ordered  the  replications  to  be  stricken  from  the  files. 
Thereupon  judgment  was  entered  against  the  plaintiff,  from 
which  he  appealed. 

Mr.  Charles  Kelltjm,  for  the  appellant. 

Messrs.  Divine  &  Pratt,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Issues  having  been  joined  upon  the  replications  to  the  pleas 
of  coverture,  the  court,  on  motion  of  appellee,  struck  the  same 
from  the  files.  This  action  of  the  court  is  the  principal  cause 
of  error  assigned  to  which  our  attention  has  been  called,  and 
is  the  only  one  deemed  material  to  be  considered  in  the  de- 
cision of  the  case. 

The  fourth  and  fifth  pleas  are,  in  substance,  the  same,  and 
in  them  it  is  averred  that,  at  the  date  of  the  making  of  the 
several  alleged  contracts,  appellee  was  and  still  is  a  married 
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woman  living  with  her  husband.  The  replications  to  these 
pleas  set  forth,  by  way  of  avoidance  of  the  effect  of  coverture, 
that  the  several  promises  and  undertakings  in  the  declaration 
mentioned  were  made  and. entered  into  in  the  State  of  Iowa; 
that  the  services  performed,  material  furnished  and  money  ex- 
pended by  appellant  for  appellee,  as  alleged  in  the  declara- 
tion, were  done,  performed,  furnished  and  expended,  and  were 
contracted  to  be  so  done,  in  the  State  of  Iowa,  concerning  the 
necessary  care  and  for  the  benefit  of  the  separate  property  of 
appellee,  then  owned  by  her  under  the  laws  of  that  State,  and, 
by  the  laws  of  the  State  of  Iowa  then  and  now  in  force,  appel- 
lee could  own  separate  property  in  her  individual  right,  and 
could  be  sued  alone  on  contracts  in  regard  to  her  separate 
property,  notwithstanding  her  coverture. 

The  objection  taken  is  that,  although  the  contract  between 
the  parties  is  valid  by  the  laws  of  Iowa,  where  it  was  made, 
it  can  not  be  enforced  in  this  State  in  a  court  of  law,  and  to 
support  the  objection,  the  case  of  Carpenter  v.  Mitchell,' 50  111. 
470,  is  cited. 

A  party  seeking  to  enforce  a  contract  valid  by  the  laws  of 
another  State,  must  avail  of  the  remedy  provided  by  our  laws. 
In  case  of  contracts  made  by  married  women,  if  the  remedy 
was  only  in  equity,  as  held  in  Carpenter  v.  Mitchell,  supra,  then 
the  party  would  have  to  pursue  his  remedy  in  chancery,  and 
not  otherwise.  It  was,  doubtless,  on  the  authority  of  that 
case  that  the  circuit  court  held  the  replications  bad.  The 
rule  stated  in  Carpenter  v.  Mitchell,  supra,  was  modified  in 
Cookson  v.  Toole,  59  111.  515,  and  it  was  there  held  that  a 
married  woman  might  be  .sued  alone  at  law  on  contracts 
affecting  her  separate  property. 

That  part  of  the  replications  which  alleges  that,  by  the  laws 
of  the  State  of  Iowa,  a  married  woman  could  be  sued  alone 
on  contracts  concerning  her  separate  property,  did  present  an 
immaterial  issue.  A  feme  covert  may  be  sued  at  law  on  such 
contracts,  but  it  is  under  our  laws,  and  not  by  reason  of  any- 
thing contained  in  the  laws  of  Iowa. 
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After  rejecting  that  part  of  the  replications  as  surplusage, 
enough  remained  to  constitute  a  complete  answer  to  the  pleas 
of  coverture,  under  the  rule  in  Coohson  v.  Toole,  supra,  and  it 
was  error  in  the  court  to  strike  the  issues  from  the  files. 
Hairier  v.  Smith,  63  111.  430. 

For  the  error  indicated,  the  judgment  is  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


James  C.  Stuart 
v. 
Ann  S.  Hamilton. 

1.  Landlord  and  tenant — statute  in  relation  to  double  rent  construed. 
The  second  section  of  the  chapter  of  the  Revised  Statutes  entitled  "  Land- 
lord and  Tenant,"  which  gives  the  landlord  double  rent  in  case  of  a  wilful 
holding  over  by  the  tenant  after  the  expiration  of  the  term,  and  after  de- 
mand and  notice,  etc.,  applies  only  to  a  wilful  holding  over  after  the  term 
has  expired  by  efflux  of  time,  and  not  to  a  case  of  holding  over  where  the 
term  is  ended  by  act  of  the  landlord  in  declaring  a  forfeiture.  In  the  latter 
case  the  tenant  is  liable  for  no  more  than  a  fair  and  reasonable  rent  for 
use  and  occupation  for  the  time  he  holds  over. 

2.  Construction  of  statutes.  In  construing  statutes  courts  are  required 
to  give  to  language,  when  the  sense  will  bear  it,  the  usual  and  popular 
meaning  attached  to  the  words  employed. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Goggin  &  Shaffner,  for  the  appellant. 

Mr.  E.  H.  Forrester,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  by  appellee,  in  the 
Superior  Court  of  Cook  county,  against  appellant'  The  decla- 
ration contained  two  counts  the  first,  for  double  rent  on  the 
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demised  premises  for  two  and  a  half  months.  It  is  averred 
appellant  held  over  after  he  had  forfeited  his  lease,  and  after 
notice  to  qnit.  The  second  count  is  for  use  and  occupation. 
A  trial  was  had  by  the  court  without  a  jury,  by  consent  of  the 
parties,  when  the  court  found  for,  and  rendered  judgment  in 
favor  of  plaintiff,  at  the  rate  of  double  the  yearly  value  of 
the  premises. 

It  is  urged  that  the  court  below  erred  in  rendering  judg- 
ment for  more  than  a  reasonable  rent  of  the  premises  for  the 
time  that  they  were  held  over  after  notice;  that  even  if  it 
were  admitted  that  the  evidence  showed  that  there  was  a 
wilful  holding  over,  the  second  section  of  the  Revised  Stat- 
utes, entitled  "Landlord  and  Tenant/'  only  applies  to  a  wilful 
holding  over  after  the  lease  has  expired  from  the  efflux  of  time; 
and  as  appellee  terminated  the  lease  for  an  alleged  breach  of 
covenant  not  to  assign,  no  more  than  the  reasonable  rent  for 
use  and  occupation  could  be  recovered.  The  act  declares  that 
if  any  tenant,  etc.,  shall  wilfully  hold  over  any  lands,  tene- 
ments or  hereditaments,  after  the  expiration  of  the  term,  and 
after  demand  made,  and  notice  in  writing  given  for  the  pos- 
session thereof,  such  person  so  holding  over  shall,  for  the  time 
such  landlord,  etc.,  shall  be  kepjt  out  of  possession,  pay  to 
the  person  so  kept  out,  etc.,  at  the  rate  of  double  the  yearly 
value  of  such  lands,  tenements  or  hereditaments  so  detained, 
to  be  recovered  by  action  of  debt. 

In  the  case  of  Chapman  v.  Wright,  20  111.  120,  it  was  held 
that  an  action  to  recover  the  double  value  of  rent  under  this 
section  is  in  the  nature  of  a  forfeiture,  and  is  highly  penal, 
and  the  landlord,  to  recover,  must  bring  his  case  clearly  with- 
in the  statute.  In  none  of  the  cases  referred  to  by  counsel  do 
we  find  that  this  precise  question  has  been  decided.  The 
cases  to  which  we  have  been  referred,  and  others  we  have 
examined,  were  where  the  lease  had  expired  according  to  its 
terms,  and  had  not  been  terminated  by  the  landlord,  as  was 
done  in  this  case.  As  no  such  case  seems  to  have  been  pre- 
sented to  the  courts,  it  would  seem  to  imply  that  the  profession 
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had  given  a  construction  to  the  act,  that  such  an  action 
could  not  be  maintained,  unless  the  holding  over  occurs  after 
the  lease  has  expired  by  efflux  of  time. 

When  the  statute  is  attentively  considered,  such  would  seem 
to  be  the  natural  and  reasonable  import  of  the  language.  The 
term  employed  is,  the  "expiration"  of  the  term.  The  word, 
according  to  lexicographers,  means  "to  emit  the  last  breath ;'' 
"to  perish;  to  cease;"  "to  come  to  an  end;  to  conclude;  to 
terminate."  The  first  of  these  definitions,  in  fact  all  but  the 
last,  seems  to  repel  the  idea  that  the  term  would  be  ended  ex- 
cept by  the  efflux  of  time.  Had  a  different  meaning  been 
intended,  it  seems  to  us  that  the  General  Assembly  would 
have  used  other  and  more  explicit  language.  They  would 
have  said. that  where  the  term  shall  terminate  by  any  means, 
and  the  tenant  shall  hold  over,  he  shall  pay  double  rent;  or 
if  not  such  language,  at  least  something  similar.  Had  such 
or  similar  language  been  used,  no  doubt  would  have  been  left 
that  such  a  case  as  this  was  intended  to  be  embraced  within 
its  provisions. 

In  construing  statutes  we  are  required  to  give  to  language, 
when  the  sense  will  bear  it,  the  usual  and  popular  meaning 
attached  to  the  words  employed;  and  the  application  of  this 
rule,  we  think,  clearly  excludes  this  case  from  the  provisions 
of  the  statute.  To  hold  that  the  landlord  may  terminate  the 
lease,  and  bring  the  term  to  an  end,  and  then  recover,  would 
seem  to  be  a  forced  construction  of  the  language  employed. 
If  interpreted  according  to  their  usual  and  popular  meaning, 
the  words  seem  to  exclude  the  idea  that  the  penalty  of  double 
rent  would  follow  a  forfeiture  of  the  lease  accompanied  with 
a  holding  over.  The  courts  have  held  that  when  the  lease 
had  expired  according  to  its  terms,  the  holding  over,  although 
intentional,  is  not  within  the  statute,  unless  it  was  knowingly 
and  wilfully  wrongful ;  that  where  the  tenant  continued  to 
hold  under  a  reasonable  belief  that  he  was  doing  so  right- 
fully, he  does  not  incur  the  penalty,  and  yet  the  language 
would  embrace  such  a  case  as  reasonably  as  if  the  term  had 
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been  ended  by  the  landlord  by  enforcing  a  forfeiture  of  the 
lease. 

We  are  clearly  of  the  opinion  that  appellant,  on  the  case 
made,  was  not  liable  to  pay  double  rent,  and  the  court  below 
erred  in  rendering  judgment  for  more  than  a  fair  and  reason- 
able rent  for  use  and  occupation  for  the  time,  and  it  must  be 
reversed  and  the  cause  remanded. 

Judgment  reversed. 


John  C.  Rue  et  ah 
v. 
The  City  of  Chicago. 


1.  Publication  of  notice — how  shown.  On  application  for  judgment 
against  real  estate  for  non-payment  of  special  assessments,  by  a  city,  for 
public  improvements,  where  the  publisher's  certificate  of  the  publication 
of  the  commissioners'  notice  of  the  making  of  the  assessment  was  fatally 
defective,  the  court  admitted  extrinsic  evidence,  on  behalf  of  the  city,  that 
such  notice  was  in  fact  duly  given :  Held,  that,  in  a  proceeding  of  this 
kind,  the  evidence  was  admissible. 

2.  Certiorari — no  extrinsic  evidence  allowed.  In  a  proceeding  by  the 
common  law  certiorari,  the  questions  as  to  the  jurisdiction  or  regularity 
of  the  proceedings  of  the  inferior  tribunal  can  only  be  tried  by  the  record, 
and  extrinsic  evidence  is  inadmissible. 

3.  Evidence — hearsay.  On  the  hearing  of  an  application  for  judg- 
ment on  certain  special  assessments,  the  objectors  offered  to  prove  the 
naked  declarations  of  the  individual  members  of  the  board  of  public 
works,  and  of  their  clerk,  in  respect  to  the  manner  in  which  the  assess- 
ment was  made,  which  the  court  refused  to  allow:  Held,  that  the  pro- 
posed testimony  was  clearly  hearsay,  and  not  admissible. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 
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Messrs.  Barker  &  Waite,  and  Mr.  William  Hopkins, 
for  the  appellants. 

Mr.  M.  F.  Tuley,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  is  an  appeal  from  the  judgment  of  the  Superior  Court 
of  Cook  county,  for  a  special  assessment  made  for  the  filling, 
paving,  etc.,  of  Jefferson  street,  from  West  Van  Buren  to 
Randolph  street,  in  the  city  of  Chicago. 

The  case  was  before  us  at  the  September  term,  1869,  and 
then  reversed  for  the  insufficiency  of  the  certificate  of  pub- 
lication of  the  commissioners'  notice  of  making  the  assess- 
ment, and  sent  back  for  a  new  trial.  Such  trial  has  been 
had,  resulting  in  favor  of  the  city,  as  beforehand  the  property 
owners  bring  the  record  back  by  appeal. 

The  counsel  for  appellants  concede  that  the  record  is  identi- 
cally the  same  as  before,  with  the  exception  that  upon  the 
last  trial  the  court  admitted,  against  the  objection  of  appel- 
lants, extrinsic  evidence,  on  behalf  of  the  city,  that  the  notice 
in  question  was  in  fact  duly  given.  The  admission  of  that 
evidence  is  now  relied  upon  as  error. 

It  is  undoubtedly  the  rule  that,  upon  common  law  certio- 
rari, the  questions  as  to  the  jurisdiction  or  regularity  of 
the  proceedings  of  the  inferior  tribunal  can  only  be  tried 
by  the  record.  Chicago  and  Rock  Island  R.  R.  Co.  v.  Whipple, 
22  111.  108;  Commissioners,  etc.  v.  Supervisors  of  Carthage,  etc. 
27  111.  140.  Both  parties  are  confined  to  the  record,  and 
extrinsic  evidence  is  inadmissible;  but  in  trials  under  the 
charter  of  Chicago,  on  application  for  judgment  against  de- 
linquent property,  much  greater  latitude  is  given  by  the  stat- 
ute. Pease  v.  City  of  Chicago,  21  111.  500;  Foss  v.  Same,  56 
111.  354;   Creote  v.  Same,  ib.  422. 

The  publication  of  the  notice  in  question,  the  requisite 
time,  was  indispensable  to  a  valid  assessment;  but  the  char- 
ter is  silent  as  to  the  mode  of  making  or  preserving  proof  of 
17— 66th  III. 
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it.  The  practice  seems  to  have  been  to  act  under  the  general 
law,  and  procure  and  file  the  certificate  of  the  publisher.  We 
have  held  that  if,  upon  these  trials,  the  objector  produced  in 
evidence  the  entire  record,  and  it  failed  to  show  anything  in 
respect  to  the  publication  of  a  notice  required,  except  a  pub- 
lisher's certificate,  which  was  fatally  defective,  then  the  bur- 
den was  upon  the  city  to  supply  the  defect  by  evidence  of  the 
fact;  and  failing  in  this,  the  intendment  would  be  against  the 
fact.  This  rule  springs  necessarily  from  the  circumstances, 
the  proceeding  being  one  in  derogation  of  common  right,  and 
is  as  liberal  towards  the  corporation  as  the  law  will  justify. 
Considering  the  scope  of  the  defenses  allowable  to  the  objec- 
tor, even-handed  justice  requires  that  the  opposite  party  should 
have  the  right  to  sustain  any  part  of  the  proceedings  subject 
to  attack,  and  it  is  no  violation  of  any  rule  of  law  to  permit 
oral  proof  of  the  fact  of  due  publication,  whenever  the  pub- 
lisher's certificate  is  defective.     Moore  v.  Neil,  39  111.  256. 

We  are  of  the  opinion  that  there  was  no  error  in  admitting 
the  evidence  of  such  fact  in  this  case. 

It  is  objected  that  the  court  erred  in  excluding  evidence  of 
the  naked  declarations  of  individual  members  of  the  board 
of  public  works,  and  of  their  clerk,  in  respect  to  the  manner 
in  which  the  assessment  was  made.  No  authority  is  cited. 
We  are  aware  of  no  rule  which  would  justify  the  admission 
of  such  evidence,  and  have  no  doubt  that  it  falls  directly 
within  that  which  excludes  hearsay  evidence. 

We  have  examined  the  testimony  adduced  for  the  purpose 
of  showing  irregularities  in  the  mode  of  making  the  assess- 
ment, and  are  wholly  unable  to  see  wherein  it  establishes  any 
such  defense.  It  is  incomplete,  and  fails  to  comprise  all  the 
requisite  elements  for  a  proper  judgment  upon  the  question. 
The  report  of  the  commissioners  to  the  common  council, 
and  the  order  of  that  body  upon  it,  are  in  compliance  with 
the  ( harter,  and  valid. 

Finding  no  error  in  the  record,  the  judgment  of  the  court 

below  must  be  affirmed. 

Judgment  affirmed. 
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Susan  Jeneson,  Admx.?  etc. 

v. 

Robetct  J.  Jeneson  et  al. 

1.  Estoppel — to  avoid  act,  by  procuring  it  to  be  done  and  sharing  in  ben- 
efits derived  from  it.  Where  the  wife  and  children  of  a  person  then  in  ad- 
vanced years,  counseled  and  assisted  in  procuring  such  person  to  convey 
his  real  estate  to  a  son,  so  as  to  enable  the  latter  to  raise  money,  by  his 
mortgage  on  the  same,  of  an  innocent  party,  who  did  no  act,  or  even  coun- 
seled the  adoption  of  the  course  pursued,  and  the  money  thus  raised  was 
invested  in  the  purchase  of  a  homestead  for  the  father,  which  the  children 
inherited  after  his  death :  Held,  that  the  heirs  and  the  widow,  to  whom 
most  of  the  heirs  conveyed  after  the  father's  death,  were  estopped  from 
defeating  the  lien  of  the  mortgagee  by  insisting  that  the  father  was  men- 
tally incapacitated  from  entering  into  the  arrangement  by  which  the  money 
was  obtained,  they  not  being  under  any  disability,  and  not  claiming  that 
they  did  not  fully  understand  the  arrangement. 

2.  Promissory  note — remedy  on,  when  in  equity.  Where  a  son,  in  con- 
sideration of  the  conveyance  of  land  to  him,  gave  his  notes  for  the  price, 
payable  to  the  heirs  at  law  of  his  father  in  a  certain  time  after  the  death 
of  his  father  and  mother,  the  interest  to  be  paid  annually  for  the  support 
of  the  father  and  his  wife:  Held,  that  the  heirs,  by  the  form  of  the  notes, 
were  at  least  equitable  holders,  and,  inasmuch  as  the  maker  was  also  a 
payee,  their  payment  could  only  be  enforced  in  a  court  of  equity. 

3.  Assignment  of  note — when  void  by  reason  of  mental  incapacity  to  make 
assignment,  subject  to  equitable  defense.  Where  a  father,  being  physically 
and  mentally  weak,  and  incapable  of  managing  his  farm  and  affairs 
in  a  proper  manner,  by  the  advice  and  consent  of  all  the  members  of 
his  family,  conveyed  his  farm  and  property  to  a  son,  taking  notes  secured 
by  a  mortgage  on  the  land,  the  notes  payable  to  his  heirs  at  a  certain 
time  after  his  death  and  that  of  his  wife,  the  interest  payable  annually 
for  their  support,  and  placed  the  same  in  the  hands  of  another  son  with 
whom  he  made  his  home,  and  such  son,  without  the  consent  of  the  other 
heirs,  surrendered  these  notes,  taking  in  lieu  thereof  two  other  notes,  pay- 
able to  the  father,  secured  by  a  mortgage,  and  induced  the  father  to  indorse 
one  of  them,  and  then  sold  the  same,  and  afterwards  sold  the  other,  in- 
dorsing his  father's  name  thereon  as  agent,  it  appearing  that  the  father,  at 
the  time  of  such  transfers,  was  non  compos  mentis:  Held,  on  cross  bill  by 
the  holders  of  these  notes,  that  the  assignment  was  void  by  reason  of  the 
mental  incapacity  of  the  assignor,  and  the  holders  took  the  same  subject 
to  all  defenses  existing  against  them ;  and  that,  as  equity  looks  to  the  sub- 
stance rather  than  the  form,  the  new  notes  so  taken,  except  as  to  ,the  maker, 
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and  the  son  who  transferred  them,  would  be  treated  as  belonging  to  the 
heirs  at  law  of  the  father  the  same  as  the  original  notes. 

4.  Equity  only  regards  substance.  Equity  only  regards  substance,  with- 
out being  trammeled  by  mere  forms.  So,  where  notes  secured  by  mort- 
gage were  given  payable  to  the  heirs  of  a  party  after  his  death,  and  one  of 
the  heirs  having  possession  of  the  same,  by  an  arrangement  with  the 
maker,  substituted  other  notes  in  lieu  of  the  same,  also  secured  by  mort- 
gage :  Held,  that  the  first  notes  were  a  lien  upon  the  mortgaged  premises 
in  favor  of  each  of  the  heirs,  to  the  extent  of  their  several  interests  in  the 
same,  and  that  the  parties  making  the  change  were  powerless  to  deprive 
them  of  that  interest  without  their  assent ;  and  that  such  change  in  the 
form  of  the  evidences  of  the  indebtedness  without  their  authority  or  rati- 
fication, in  nowise  affected  their  lien  on  the  land,  or  their  right  to  enforce 
it  in  equity. 

5.  Party  in  chancery—; foreclosure  of  mortgage.  Where  a  mortgage 
was  given  to  secure  notes  payable  to  the  heirs  of  a  certain  person  after  his 
death,  and  after  the  death  of  such  person  all  his  heirs,  except  one,  con- 
veyed to  his  widow  their  interest  in  the  mortgaged  premises :  Held,  upon 
cross  bill  to  foreclose  a  prior  mortgage  given  by  the  same  mortgagor,  that 
such  heir  who  had  not  conveyed  to  the  widow  was  a  necessary  party  to 
the  cross  bill. 

6.  Where  a  mortgagor  had  sold  and  conveyed  a  portion  of  the  mort- 
gaged premises  before  bill  filed  to  foreclose  the  mortgage :  Held,  that  the 
grantee  was  a  necessary  party  defendant  to  the  bill. 

Appeal  from  the  Circuit  Court  of  Will  county. 

Mr.  Geo.  Herbert,  for  the  appellant. 

Mr.  T.  L.  Breckinridge,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  equity,  brought  by  Robert  Jeneson,  in 
his  lifetime,  in  the  circuit  court  of  Will  county,  against 
Thomas  H.  Jeneson,  Jeremiah  J.  Cole,  A.  B.  Hall,  T.  Dalson 
and  Robert  J.  Jeneson,  for  the  purpose  of  setting  aside  a  con- 
veyance made  by  him  to  his  son  Robert  J.  Jeneson,  and  to 
cancel  a  mortgage  and  a  number  of  promissory  notes  executed 
to  him  as  a  part  of  the  consideration  on  the  purchase  of  cer- 
tain lands  embraced  in  the  deed. 
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It  appears  that  complainant,  at  the  time  he  executed  the  deed 
of  conveyance,  was  advanced  in  years,  and  had  become  physic- 
ally and  mentally  weak,  and  incapable,  in  a  proper  manner, 
of  conducting  his  farm  and  general  business  and  of  providing 
and  caring  for  his  family ;  that  about  the  29th  of  March, 
1856,  all  of  the  members  of  his  family  came  together,  and, 
after  consultation,  they  entered  into  an  arrangement  that 
complainant  should  convey  his  farm  and  real  estate  to  his  son 
Robert,  who  was  to  take  the  same  with  the  personal  property 
on  the  farm,  and  pay  therefor  $4500;  to  pay  in  hand  $1000, 
and  give  his  seven  promissory  notes  for  $500  each  for  the  bal- 
ance, payable  to  the  heirs  or  executors  of  complainant ;  the 
notes  to  become  due  severally  in  from  one  to  seven  years  after 
the  death  of  complainant  and  his  wife ;  the  notes  to  bear  ten 
per  cent  interest  from  date,  payable  annually,  and  Robert  J. 
to  execute  a  mortgage  on  the  land  to  secure  the  payment  of 
the  notes.  The  deed,  notes  and  mortgage  were  executed  ac- 
cording to  the  arrangement. 

It  was  further  agreed  that  Robert  J.  should  borrow  the 
$1000,  to  make  the  cash  payment,  and  execute  a  mortgage  on 
the  farm  to  secure  the  lender.  It  was  found  that  George 
Gorden  would  make  the  loan,  and  on  the  same  day  that  com- 
plainant conveyed  the  premises  to  Robert  J.  he  borrowed  the 
money  from  Gorden  and  executed  to  him  a  mortgage  on  the 
farm  to  secure  its  payment,  and  that  mortgage  was  recorded 
before  that  given  by  Robert  J.  to  his  father. 

It  also  appears  to  have  been  a  part  of  the  arrangement 
agreed  upon  by  the  family  that  Thomas  H.  Jeneson,  another 
son  of  complainant,  should,  with  the  money  thus  obtained  of 
Gorden,  purchase  a  small  house  in  the  village  of  Oswego,  for 
a  residence  for  complainant  and  his  family,  which  he  did,  and 
the  family  removed  to  and  occupied  it  until  and  after  the 
death  of  complainant.  The  notes,  with  the  mortgage  executed 
by  Robert  J.  to  complainant,  were  placed  in  the  hands  of 
Thomas,  who  was  to  collect  and  apply  the  interest  to  the  sup- 
port of  complainant  and  his  wife. 
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About  the  14th  day  of  June,  1857,  Thomas,  it  seems,  went 
to  Robert  J.  and  induced  him  to  execute  two  notes,  one  for 
$1500  and  the  other  for  $2000,  the  first  due  in  one  year  and 
the  other  in  ten  years  from  date,  and  to  execute  a  mortgage 
on  the  farm  to  secure  their  payment,  both  notes  and  mort- 
gages payable  to  their  father,  and  Thomas  then  surrendered  the 
seven  notes,  and  the  mortgage  given  to  secure  their  payment, 
to  his  brother  Robert. 

Afterwards,  Thomas  induced  his  father  to  indorse  the  $1500 
note  in  blank,  and,  being  in  embarrassed  circumstances  finan- 
cially, to  raise  means  to  meet  his  own  indebtedness,  he  sold 
the  note  to  Theophilus  Dalson,  who  was  subsequently  made  a 
defendant  by  an  amended  bill.  Afterwards,  complainant  hav- 
ing died,  the  suit  was  revived  in  the  name  of  Susan  Jeneson, 
his  widow,  who  had  become  administratrix  of  his  estate. 

By  supplemental  bill,  it  appeared  that  all  of  the  heirs  of 
Robert  Jeneson,  deceased,  except  Elizabeth,  had  conveyed  all 
of  their  interest  in  their  father's  estate  to  Susan  Jeneson,  his 
widow  and  their  mother,  who  is  the  complainant  prosecuting 
this  suit. 

Gorden  filed  a  cross  bill  to  foreclose  his  mortgage,  and  Dal- 
son likewise  filed  a  cross  bill  to  foreclose  to  the  extent  of  his 
interest  in  the  mortgage  given  by  Robert  to  his  father,  held 
by  the  assignment  of  the  $1500  note  sold  him  by  Thomas. 
To  avoid  the  foreclosure  of  these  mortgages,  the  mental  inca- 
pacity of  Robert  Jeneson  deceased  is  set  up  and  relied  upon 
by  answers. 

Thomas,  subsequently  to  the  sale  of  the  $1500  note  to  Dal- 
son, sold  the  $2000  note  to  Asher  Hall  for  about  $700  or  $800, 
and  endorsed  it  to  him,  in  his  father's  name,  by  himself  as  his 
father's  agent,  and  delivered  the  note  to  Hall. 

On  a  hearing  in  the  court  below,  a  decree  was  rendered  for 
the  foreclosure  of  the  Gorden  and  Dalson  mortgages,  but  re- 
lief was  refused  to  Hall  on  his  cross  bill,  which  was  dismissed. 
The  decree  finds  that  Gorden's  mortgage  was  a  prior  lien,  and 
that  Dalson   held  a  junior  lien    for  the  $1500  note,  and  the 


1872.]  Jeneson,  etc.  v.  Jeneson  et  al.  2G3 

Opinion  of  the  Court, 

land  was  ordered  to  be  sold  for  the  payment  of  these  sums, 
and  the  surplus,  if  a,ny,  was  ordered  to  be  paid  to  the  admin- 
istratrix, and  the  $2000  note  held  by  Hall  be  surrendered  up 
and  canceled.  The  record  is  brought  to  this  court  and  a  large 
number  of  errors  are  assigned,  a  portion  only  of  which  we 
deem  it  material  to  discuss. 

It  is  first  urged  that  the  deed  conveying  the  premises  from 
Robert  Jeneson  to  his  son  Robert  was  void,  because,  at  the 
time  of  its  execution  the  maker  was  mentally  incapacitated 
for  the  transaction  of  business,  being  incapable  of  compre- 
hending the  nature  of  the  transaction,  or  the  effect  it  was  to 
have. 

It  is  manifest  from  the  evidence  that  the  conveyance  and 
the  notes  and  mortgage  given  by  Robert  to  his  father,  as  also 
the  loan  of  the  $1000  by  Gorden  and  the  mortgage  executed 
to  him,  were  all  done  in  pursuance  of  an  arrangement  entered 
into  by  the  family,  who  are  the  widow  and  heirs  of  Robert 
Jeneson,  deceased.  The  heirs  were  not  under  disability,  and 
it  is  not  claimed  that  they  did  not  fully  understand  the  arrange- 
ment when  it  was  entered  into  by  them.  It  was  intended  to 
and  did  accomplish  their  deliberate  purpose.  They,  by  the 
arrangement,  obtained  Gorden's  money,  and  it  was  appropri- 
ated by  them  to  the  purpose  for  which  it  was  designed,  and, 
so  far  as  we  can  see,  they  have  inherited  the  house  and  lot  in 
Oswego,  which  it  purchased.  Having  participated  in  the  ar- 
rangement, and  having  accomplished  their  purposes  from  its 
consummation,  they  have  not  the  slightest  ground  of  com- 
plaint against  any  one,  much  less  Gorden,  who  did  no  act  to 
induce  them  to  adopt  the  course  pursued,  and  they  must  be 
held  estopped  from  repudiating  the  transaction.  It  would  be 
a  fraud  on  Gorden,  after  their  father's  death,  to  permit  them, 
on  inheriting  his  property,  to  defeat  Gorden's  rights  and  avoid 
an  act  they  were  the  active  agents  in  consummating. 

They  consented  to,  and  aided  and  assisted  in  procuring  the 
conveyance  from  their  father  to  Robert  J.,  and  in  obtaining 
the  money  from  Gorden,  when  they  were  fully  cognizant  of 
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their  father's  mental  condition,  and  must  be  held  estopped 
from  now  urging  his  mental  incapacity  to  perform  the  act 
they  induced.  To  permit  them  to  do  so  would  be  a  fraud  on 
Gorden  that  equity  could  not  sanction.  And  this  seems  to 
have  been  the  view  taken  of  the  case  by  the  solicitor  who 
drafted  the  original  bill,  as  Gorden  was  not  made  a  party  to 
it,  nor  is  there  any  prayer  that  his  mortgage  be  canceled. 
And  inasmuch  as  the  heirs  were  estopped  from  questioning 
the  transaction,  and  from  avoiding  the  conveyance,  Mrs.  Jen- 
eson, as  their  grantee,  having  received  a  conveyance  from  the 
heirs  with  a  full  knowledge  of  the  circumstances,  can  occupy 
no  better  position  in  a  court  of  equity  than  did  her  grantors. 
She,  having  notice,  succeeded  only  to  their  interest  as  they 
held  it  at  the  time  they  conveyed  to  her.  She  must  be  held 
estopped  to  question  Gorden 's  mortgage  as  a  valid  lien  on  the 
property.  But  Elizabeth,  not  having  conveyed  her  interest 
in  the  mortgaged  premises  to  her  mother,  as  did  the  other 
heirs,  holds  such  an  interest  in  the  lands  as  renders  her 
an  indispensable  party  to  Gorden's  cross  bill.  Any  decree 
the  court  could  render  in  foreclosing  his  mortgage  would  not 
affect  her  title  to  the  premises.  For  the  reason  that  she  was 
not  a  party  to  that  bill,  the  decree  foreclosing  Gorden's  mort- 
gage was  erroneous,  and  must  be  reversed. 

We  now  come  to  the  consideration  of  Dalson's  claim.  It 
appears  from  the  evidence,  quite  satisfactorily,  that  Robert 
Jeneson,  deceased,  was  mentally  incapacitated  from  transact- 
ing business  when  these  transactions  occurred.  The  evidence 
preponderates  decidedly  in  favor  of  his  insanity.  This  being 
so,  he  was  incapable  of  executing  any  instrument  that  would 
bind  him,  or  confer  any  rights  on  the  person  to  whom  it  was 
made.  Being  non  compos  mentis  when  he  executed  the  assign- 
ment of  the  note  under  which  Dalson  claims,  it  was  void,  ?nd 
he  acquired  no  title.  If,  then,  Dalson  received  the  note  with- 
out assignment,  or,  what  amounts  to  the  same  thing,  with  a 
void  assignment,  he  holds  the  note  subject  to  all  defenses  ex- 
isting against  his  title  to  the  note. 
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The  notes  first  executed  by  Robert  J.  to  his  father,  to  secure 
which  he  executed  the  first  mortgage,  were  payable  to  the 
heirs  of  his  father,  after  his  death,  but  the  interest  to  be  an- 
nually paid  for  the  support  of  the  father  and  his  wife.  Thus 
it  appears  that  the  heirs  of  Robert  Jeneson,  deceased,  were  in- 
tended to  be  and  were  in  fact  made  the  payees  of  the  notes, 
including  Robert  J.  Jeneson.  They,  by  the  form  of  the  notes, 
were  at  least  equitable  holders,  inasmuch  as  Robert,  the  maker, 
was  also  a  payee,  and  their  payment  could  only  be  enforced  in 
a  court  of  equity.  These  notes  were  secured  by  a  mortgage, 
which  could  only  be  enforced  in  equity,  but  it  was  a  lien  on 
the  land  in  favor  of  each  of  the  heirs  of  Robert  Jeneson,  de- 
ceased, to  the  extent  of  their  several  interests  in  the  seven 
notes;  and  Thomas  and  Robert  J.  were  powerless  to  deprive 
them  of  that  interest  without  their  assent;  and  the  attempted 
change  of  these  securities  from  the  seven  notes  due  in  from 
one  to  seven  years  after  their  father's  death,  to  the  two  notes 
due  at  specific  dates,  and  taking  the  new  mortgage,  without 
the  consent,  authority  or  ratification  of  the  other  heirs,  in  no- 
wise affected  their  lien  on  the  land  or  their  right  to  enforce 
it  in  equity.  The  transaction  was  but  a  mere  unauthorized 
change  of  the  form  of  the  arrangement,  but  not  its  substance 
as  to  all,  except  it  may  be  as  to  Thomas  and  Robert  J.  Jene- 
son. 

Equity  only  regards  substance,  without  being  trammeled  by 
mere  forms.  Dalson  having  taken  the  note  without  a  valid 
assignment,  it  is,  in  his  hands,  in  the  same  condition  as  if  he 
had  taken  it  without  any,  even  the  form  of  an  assignment,  or 
had  taken  a  note  over  due  subject  to  equities  and  defenses 
with  wThich  it  was  charged.  Whether  Robert  J.  is  liable 
for  its  payment,  or  the  interest  he  held  in  the  land  is  liable, 
by  putting  the  note  in  circulation  and  making  the  new 
mortgage,  are  questions  which  were  not  raised  in  argument, 
and  are  not  decided.  Hence,  Dalson  acquired,  by  his  pur- 
chase from  Thomas,  of  the  note,  no  rights  against  any  of  the 
heirs,  unless  it  be  Thomas  and  Robert.    Thomas  is  not  a  party 
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to  the  proceeding,  and  should  be  to  Dalson's  cross  bill  if  it  is 
intended  to  be  urged  that  he,  by  assigning  the  note  to  Dalson, 
thereby  gave  a  lien  on  his  interest  in  the  seven  notes  given  by 
Robert  J.  on  the  purchase  of  the  land. 

Whether  the  heirs  have  transferred  their  interest  in  the 
estate  to  their  mother,  as  is  alleged,  their  several  interests, 
either  in  their  hands  or  their  mother's,  unless  it  be  that  of 
Thomas  and  Robert,  are  not  liable  to  the  payment  of  the  notes 
held  by  Dalson  and  Hall,  and  the  decree  of  the  court  below 
was  erroneous  in  ordering  the  sale  of  the  interest  previously 
held  by  the  heirs  generally  to  satisfy  Dalson's  note. 

If  there  has  been  a  failure  to  revive  the  original  bill,  the 
amended  bill,  or  the  cross  bills,  as  is  urged,  the  court  below 
can,  on  application  for  the  purpose,  make  the  requisite  and 
formal  orders.  If  service  has  not  been  had  on  any  party,  that 
can  be  made  before  another  trial.  Objections  have  been  urged 
against  the  decree  on  these  several  grounds,  but  as  the  decree 
is  reversed  for  other  reasons,  and  as  counsel  can  readily  de- 
termine whether  they  exist,  we  have  not  deemed  it  important 
to  examine  whether  these  objections  are  well  taken ;  and  if 
they  are,  they  can  be  readily  obviated. 

It  appears  from  the  answer  of  Robert  J.,  that  he  had,  be- 
fore Dalson  filed  his  cross  bill,  sold  twenty  acres  of  the  land 
embraced  in  the  mortgage  to  his  father,  to  Mary  S,  Herbert. 
This,  then,  made  it  necessary  that  she  should  have  been  made 
a  party,  inasmuch  as  she  would  have  a  right  to  be  heard 
whether  she  shall  be  required  to  redeem  from  Dalson  and  Hall's 
liens,  if  they  hold  such  on  the  land,  or  any  interest  therein, 
and  whether  she  purchased  subject  to  this  last  mortgage.  She 
also  had  the  right  to  be  heard  whether  the  first  mortgage  was 
a  subsisting  lien  as  against  her.  For  these  reasons  she  was  a 
necessary  party  before  a  full  and  final  adjustment  of  the 
equities  of  all  parties  could  be  made.  Thomas  was  a  neces- 
sary party,  that  he  might  be  heard  on  the  question  whether 
his  interest  in  the  fund  had  not  passed  to  the  purchasers  of 
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the  notes,  subject  to  Gorden's  mortgage-,  and  whether,  by  sell- 
ing these  notes,  he  did  not  render  himself  liable  to  answer  to 
the  purchasers  of  the  notes  for  the  amount  thereof. 

For  the  various  errors  indicated  the  decree  of  the  court  be- 
low is  reversed,  and  the  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Decree  reversed. 


John  C.  Covek 


William  Armstrong. 

Abatement — -plea  to  attachment.  Where  a  plea  in  abatement  to  an 
attachment  Vrit  denies  the  non-residence  of  the  defendant  at  the  time  of 
the  suing  out  of  the  writ,  but  in  an  argumentative  manner,  the  defect  in 
the  plea  can  be  reached  only  by  special  demurrer  specifying  its  argu- 
mentativeness as  a  cause. 

Writ  of  E&ror  to  the  Circuit  Court  of  Knox  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  a  suit  in  attachment,  brought  by  the  plaintiff  in 
error  against  the  defendant  in  error.  The  cause  of  attachment 
was,  that  Armstrong  had  departed  from  this  State  with  the 
intention  of  having  his  effects  removed  from  the  State  to  the 
injury  of  the  plaintiff,  and  that  defendant  was  a  non-resident 
of  the  State. 

The  defendant  pleaded  in  abatement  of  the  writ,  "because, 
he  says,  that  at  the  tiim  of  the  said  writ  of  attachment  against 
him,  he  had  not  departed  from  this  State,  with  the  intention 
of  having  his  effects  removed  from  this  State,  as  by  said  affi- 
davit is  alleged  against  kim.  And,  further,  he  says  that  at 
the  time  of  issuing  said  wiit  of.  attachment  against  him,  he 
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had  not  removed  from  the  State  of  Illinois  with  the  inten- 
tion of  remaining  permanently  out  of  the  State ;  that  he  was 
only  temporarily  absent  transacting  business,  and  that  he  is 
now  an  actual  resident  of  this  State,  and  that  at  the  time  of 
issuing  said  writ  of  attachment  against  him,  he  had  real  and 
personal  property  in  the  said  county  of  Knox,  and  State  of 
Illinois,  more  than  sufficient  to  pay  all  his  debts,  and  that  he 
had  no  intentions  of  removing  the  same  from  this  State,  or 
disposing  of  the  same  to  the  injury  of  his  creditors  ;  and  this, 
he  prays,  may  be  inquired  of  by  the  country.  Wherefore  he 
prays,  etc/' 

To  this  plea  the  plaintiff  filed  a  special  demurrer,  assign- 
ing the  following  causes : 

1.  The  plea  does  not  traverse  all  the  allegations  in  plain- 
tiff's affidavit  upon  which  the  writ  was  issued. 

2.  The  plea  is  double. 

3.  The  plea  is  not  signed  by  the  defendant,  and  is,  in  other 
respects,  uncertain,  informal  and  insufficient. 

The  court  below  overruled  the  demurrer  and  quashed  the 
writ  of  attachment. 

Messrs.  Craig  &  Harvey,  for  the  plaintiff  in  error. 

Messrs.  Hannaman  &  Kritzinger,  for  tlie  defendant  in 
error. 

Per  Curiam:  The  demurrer  to  the  plea  in  abatement  was 
properly  overruled.  The  plea  denies  the  non-residence  of  the 
defendant,  but  denies  it  argumentatively.  For  this  reason  it 
was  liable  to  a, special  demurrer.  The  demurrer  in  this  case 
was  special,  but  did  not  specify  this  as  2  ground  of  demurrer. 
The  demurrer  was  therefore  properly  overruled.  The  facts 
stated  in  the  plea  show  the  defendant  was  not  a  non-resident 
of  the  State  when  the  action  was  commenced.  If  the  defend- 
ant was  not  content  with  this  argumentative  denial  of  the 
affidavit,  he  should  have  stated  that  as  one  of  the  causes  of  a 

special  demurrer. 

Judgment  affirmed. 
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The  Presbyterian  Church  of  New  Boston 

v. 
James  M.  Emerson. 

1.  New  trial — when  evidence  is  conflicting.  A  new  trial  will  not  be 
granted  on  the  ground  that  the  verdict  is  against  the  weight  of  the  evi- 
dence, when  the  testimony  is  conflicting,  even  though  the  jury  might  have 
found  otherwise,  and  even  though  the  plaintiff's  testimony  was  contra- 
dicted by  four  witnesses,  if  his  evidence  was  corroborated. 

2.  Books  of  account.  The  statute  relating  to  the  admission  of  the 
parties'  account  books  in  evidence,  requires  that  the  party  offering  them 
shall  testify  to  the  same,  and  the  entries  therein  contained ;  that  the  same 
is  a  book  of  original  entries  made  by  himself,  and  are  true  and  just.  A  sub- 
stantial compliance  with  this  statute  will  be  sufficient.  When  the  party 
testifies  that  the  account  contained  in  his  books  is  correct,  it  will  be  equiv- 
alent to  a  statement  that  the  entries  are  true  and  just. 

3.  Same — to  he  considered  in  connection  with  the  other  evidence.  Where 
the  plaintiff's  books,  when  offered  in  evidence,  showed  an  erasure,  and 
there  was  other  proof  of  the  delivery  of  the  articles  charged,  it  was  held, 
that  the  plaintiff  had  a  right  to  have  the  court  instruct  the  jury,  if  they 
believed,  from  the  evidence  offered,  that  the  plaintiff  sold  the  articles  to 
the  defendants,  they  must  find  for  him,  without  regard  to  the  manner  in 
which  the  books  had  been  kept. 

4.  Sale  of  lumber — delivery  to  agent  sufficient.  In  a  suit  to  recover 
for  the  value  of  lumber  furnished  the  defendant,  and  used  in  a  building, 
the  court  instructed  the  jury,  that  if  the  plaintiff  sold  and  furnished  the 
materials  claimed  in  his  bill,  to  the  defendant,  delivered  them  at  the  place 
where  the  building  was  being  erected,  to  the  defendant  or  its  agents  or 
employees,  and  that  the  same  was  received  and  used  in  the  building  and 
erecting  the  church,  then  they  should  find  for  the  plaintiff"  and  assess  his 
damages  at  the  value  of  the  materials  furnished:  Held,  that  the  instruc- 
tion was  not  erroneous,  but  required  the  jury  to  find  more  than  was  ne- 
cessary to  entitle  the  plaintiff*  to  recover. 

5.  Interest—  when  allowed  on  account.  Where  the  defendant,  purchas- 
ing materials  for  the  erection  of  a  church,  agreed  to  pay  interest  on  any 
materials  furnished  after  a  certain  day,  at  the  rate  of  ten  per  cent,  it  was 
held  that  such  rate  of  interest  might  properly  be  computed  on  such  mate- 
rials as  were  delivered  after  the  day  named,  from  the  date  of  its  delivery. 

Appeal  from  the  Circuit  Court  of  Mercer  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 
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This  was  an  action  of  assumpsit,  by  the  appellee  against  the 
appellant,  to  recover  for  the  price  of  a  lot  of  lumber  sold  to 
appellant  and  used  in  the  erection  of  a  church  building. 

The  plaintiff  below,  when  called  as  a  witness,  testified :  "I 
live  in  New  Boston,  and  know  the  trustees  of  the  defendant. 
In  1869  and  1870,  I  sold  them  lumber,  and  have  an  account 
of  the  same  in  my  books,  A  and  B,  which  I  have  here.  The 
entries  are  original,  and  in  my  handwriting.  This  account  is 
on  page  187,  in  book  A,  and  carried  to  page  158  of  book  B; 
this  account  is  correct."     He  afterwards  testified  to  the  items. 

The  court  gave  the  following  instructions  for  the  plaintiff: 

"1.  The  jury  are  instructed  that,  if  the  plaintiff*  in  this 
case  sold  and  furnished  the  materials  claimed  in  his  bill,  to 
the  defendant,  delivered  them  at  the  place  where  the  building 
was  being  erected,  to  the  defendant  or  its  agents  or  employees, 
and  that  the  same  were  received  and  used  in  the  building  and 
erecting  the  church,  then  the  jury  will  find  a  verdict  for  the 
plaintiff  and  assess  his  damages  at  the  value  of  the  materials 
furnished. 

"2.  If  the  jury  further  believe,  from  the  evidence,  that  the 
defendant  agreed  to  pay  ten  per  cent  interest  on  the  materials 
furnished  after  September  27,  1869,  then,  if  the  jury  further 
believe  that  any  part  of  the  materials  were  furnished  and  not 
paid  for,  they  will  calculate  interest  on  the  same  from  the 
date  they  were  furnished  after  that  date. 

"3.  The  jury  are  instructed  that  it  does  not  make  any  dif- 
ference in  what  manner,  or  how  Emerson  kept  his  books.  If 
the  jury  believe,  from  the  evidence,  that  he,  Emerson,  sold 
the  materials  to  the  defendant  by  its  order,  and  trusted  the 
defendant,  they  must  so  find  by  their  verdict." 

Messrs.  Bassett  &  Connell,  for  the  appellant. 

Messrs.  Pepper  &  Wilson,  for  the  appellee. 
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Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court  t 

Three  points  are  made  for  a  reversal  of  this  judgment  : 

First — That  the  verdict  is  manifestly  against  the  weight  of 
the  evidence. 

Second — That  the  account  books  were  improperly  admitted. 

Third — That  erroneous  instructions  were  given. 

The  first  we  can  not  notice  ;  there  was  a  conflict  between 
the  witnesses  ;  and  even  if  four  witnesses  contradicted  appel- 
lee, the  jury  had  the  right  to  credit  him,  corroborated  as  he 
was.  We  can  not  reverse  upon  the  evidence  merely  because 
the  jury  might  have  found  otherwise.  This  would  effectually 
dispense  with  the  trial  by  jury. 

The  book  of  accounts  was  properly  admitted,  and  the  re- 
quirements of  the  statute  were  substantially  complied  with. 

The  statute  requires  that  the  party  shall  testify  to  his  ac- 
count book  and  the  entries  therein  contained  ;  that  the  same 
is  a  book  of  original  entries,  made  by  himself,  and  are  true 
and  just,  and  then  the  book  shall  be  admitted  as  evidence. 
(Laws  of  1867,  sec.  3,  p.  184.) 

This  section  is  a  repeal  of  the  common  law  rule  as  to  the 
admissibility  of  an  account  book.  It  is  conceded  that  the 
statute  was  complied  with  in  every  respect,  except  that  the 
witness  did  not  state  that  each  item  of  the  account  was  true 
and  just.  When  the  book  was  exhibited,  he  did  testify  that 
the  account  was  correct. 

The  objection  is  trivial,  and  a  mere  play  upon  words.  The 
witness  need  not  testify  in  the  language  of  the  statute  ;  a  sub- 
stantial compliance  is  sufficient.  The  statement  that  the  ac- 
count was  correct,  was  equivalent  to  a  statement  that  it  was 
true  and  just. 

There  is  no  error  in  the  first  instruction.  It  is  not  suscep- 
tible of  the  division  attempted  to  be  made  of  it — thatonepart 
fixed  the  liability  of  the  defendant  by  a  sale  and  delivery  of 
the  lumber,  and  that  a  subsequent  part  made  the  defendant 
chargeable  by  the  mere  delivery  to  the  agents  or  employees, 
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and  the  use  of  it  in  the  erection  of  the  church.  The  instruc- 
tion must,  and  most  naturally  would,  by  the  jury,  be  taken 
as  a  whole.  Its  plain  import  is,  that  there  must  be  a  sale  to 
defendant,  a  delivery  to  it  or  its  agents,  and  the  appropriation 
of  the  lumber  for  its  benefit  before  it  could  be  charged.  In 
this  vjew  it  was  clearly  right,  and  contained  more  than  was 
necessary. 

The  objections  to  the  second  instruction  are  not  well  taken. 
There  was  sufficient  evidence  upon  which  to  base  it.  It  was 
proved  that,  on  the  day  mentioned  in  the  instruction,  one  of 
the  trustees  ordered  materials  and  agreed  to  pay  for  them  on 
the  first  day  of  January  following,  with  ten  per  cent  interest. 
The  instruction  assumes  no  fact ;  it  simply  informed  the  jury 
that  if  they  believed,  from  the  evidence,  that  any  materials 
were  furnished  after  such  a  date,  and  the  agreement  was  to 
pay  interest  thereon,  then  it  should  be  computed  from  the 
date  of  delivery. 

The  third  instruction  is  complained  of  because  it  author- 
ized the  jury  to  find  a  verdict  upon  other  evidence,  indepen- 
dent of  the  account  book.  Surely,  the  jury  have  the  right  to 
discriminate  as  to  the  evidence,  and  give  it  such  credit  as  it 
deserves.  There  was  some  proof  of  an  erasure  in  the  book 
of  entries.  In  view  of  that  fact,  the  plaintiff  had  the  right 
to  ask  the  court  to  tell  the  jury  that  if  they  believed,  from  the 
evidence  offered,  that  the  plaintiff  sold  the  materials  to  de- 
fendant, they  must  find  for  plaintiff,  without  regard  to  the 
manner  in  which  the  books  had  been  kept.  But  any  possible 
misconception  of  the  instruction  was  fully  prevented  by  the 
instructions  given  for  the  defendant. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Notley  Scott  et  al. 
v. 

John  S.  Miller. 

Contract  to  sell  and  deliver — time  of  delivery.  The  plaintiff,  by  a 
written  contract  with  defendant,  agreed  to  deliver  to  the  latter,  after  the 
first  day  of  December,  and  before  the  first  day  of  the  following  January, 
two  hundred  hogs,  on  demand,  at  a  certain  railroad  station,  for  which  he 
was  to  be  paid  seven  cents  per  pound,  on  delivery.  No  demand  was  ever 
made  for  the  hogs,  and  the  first  of  January  fell  on  Sunday.  On  the  Fri- 
day previous,  the  parties  met,  and  the  defendant  said  he  did  not  want  the 
hogs  on  Sunday,  but  would  take  them  on  the  following  Monday.  It  was 
finally  agreed  that  the  plaintiff  should  meet  defendant  on  Saturday,  for  the 
purpose  of  arranging  for  keeping  the  hogs  a  week  longer.  The  plaintiff 
went  to  the  place  appointed,  but  did  not  happen  to  meet  the  defendant. 
The  plaintiff"  delivered  the  hogs  at  the  station,  at  eleven  o'clock  p.  m.  of 
the  second  day  of  January,  but  the  defendant  had  left  before,  having 
waited  until  about  dark.  On  the  next  day,  defendant  was  notified  of  the 
delivery  at  the  station,  but  he  refused  to  accept  the  hogs,  claiming  that 
they  were  not  delivered  according  to  the  contract :  Held,  under  the  facts 
and  circumstances,  an  offer  to  deliver  the  hogs  on  Tuesday,  at  the  station, 
was  sufficient  to  entitle  the  plaintiff  to  recover.  The  jury  were  warranted 
in  finding  that  an  earlier  delivery  had  been  dispensed  with  by  the  con- 
duct of  the  purchaser. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Pepper  &  Wilson,  Messrs.  Glenn  &  Willits, 
and  Messrs.  Miller,  Frost  &  Lewis,  for  the  appellants. 

Messrs.  Stuart  &  Phelps,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  by  Miller,  appellee,  against  Notley  and 
Michael  D.  Scott,  appellants,  for  refusing  to  accept  and  pay 
for  two  hundred  head  of  hogs,  under  the  following  contract: 
"Memorandum  of  agreement,  made  this  fifth  day  of  November,  A. 

D.  1870,  by  and  between  John  S.  Miller  and  Notley  Scott  and 

M.  D.  Scott. 

«  Witnesseth  :  That  John  S.  Miller  hereby  agrees  to  de- 
liver to  Notley  Scott  and  M.  D.  Scott,  after  the  first  day  of 
18— 66th  III 


274  Scott  v.  Miller.  [Sept.  T. 

Opinion  of  the  Court. 

December  next,  and  before  the  first  day  of  January,  A.  D. 
1871,  on  demand,  two  hundred  head  of  good,  smooth  hogs, 
to  average  not  less  than  three  hundred  pounds,  and  to  include 
no  piggy  sows;  for  which  said  Scotts  agree  to  pay  to  said 
Miller  the  sum  of  seven  cents  per  pound,  on  delivery. 

"  Said  hogs  to  be  delivered  at  the  station  on  the  Rockford, 
Rock  Island  and  St.  Louis  Railroad,  near  the  Warren  and 
Mercer  county  line. 

"  John  S.  Miller, 
"  Notley  Scott, 
"  M.  D.  Scott." 

The  evidence  on  the  trial  below  showed  the  following  state 
of  facts:  The  Scotts  never  made  a  demand  of  the  hogs.  The 
first  day  of  January,  1871,  was  Sunday.  An  interview  be- 
tween Miller  and  Notley  Scott  took  place  on  the  Friday  pre- 
vious, when  Miller  inquired  whether  Scott  wanted  the  hogs 
on  Saturday  or  Sunday.  The  latter  replied  that  he  did  not 
want  them  on  Sunday;  that  he  would  take  them  on  Monday. 
Miller  remarked  that  if  Scott  would  pay  him  some  money  on 
them,  he  would  keep  them  a  week  longer;  and,  on  Scott  in- 
quiring how  much  money  he  wanted,  Miller  said  he  could 
not  tell  till  he  went  to  Monmouth;  and  they  thereupon  agreed 
to  meet  at  Monmouth  the  next  day,  and  make  the  arrange- 
ment about  the  matter.  Both  parties  were  at  Monmouth  the 
next  day,  but  they  failed  to  meet.  The  Scotts  that  day  de- 
posited $4000  in  the  Monmouth  Bank,  for  the  purpose  of 
being  applied  in  payment  for  the  hogs.  Miller  delivered  the 
hogs  at  the  station  named,  on  Monday  the  second  day  of 
January,  1871,  at  about  eleven  o'clock  at  night,  having  given 
the  Scotts  a  written  notice  that  they  would  be  delivered  that 
day,  which  appears  not  to  have  been  received  until  about  ten 
o'clock  at  night  of  that  day.  The  Scotts  had  waited  all  day 
Monday,  until  about  dark,  to  receive  the  hogs,  but  finally 
left  for  home  before  the  hogs  reached  the  station.  They  lived 
three  and  a  half  miles  distant  from  the  station.     Miller  had 
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the  hogs  at  the  station  on  Tuesday,  the  third  day  of  January, 
1871.  The  parties  met  that  day.  Appellants  were  informed 
of  the  delivery  of  the  hogs  there,  but  they  refused  to  accept 
and  pay  for  them,  claiming  that  they  had  not  been  delivered 
according  to  the  contract. 

Objection  is  made  that  the  verdict  for  the  plaintiif  below 
was  not  supported  by  the  evidence;  that  it  failed  to  show  any 
right  of  recovery,  and  that  there  was  error  in  the  giving, 
refusing  and  modifying  of  instructions,  as  also  in  the  refusal 
to  exclude  testimony. 

The  points  of  objection,  the  answering  of  which  will  essen- 
tially dispose  of  all  the  errors  assigned,  are,  in  substance, 
as  follows :  That  the  delivery  should  have  been  on  the 
thirty-first  day  of  December,  in  the  absence  of  any  extension 
of  the  time;  that  evidence  of  such  extension  should  have 
been  excluded,  as  there  was  no  averment  of  it  in  the  declara- 
tion; that,  at  the  farthest,  the  delivery  should  have  been 
on  Monday,  the  second  day  of  January,  and  that  the  de- 
livery, which  was  made  in  the  night  time  of  that  day,  would 
not  suffice;  that  it  should  have  been  made  during  the  ordi- 
nary business  hours  of  the  day;  and  that  the  evidence  as  to 
custom  to  deliver  such  property  in  the  night  time  should 
have  been  excluded. 

It  is  unnecessary  to  pass  upon  the  question  whether  the 
delivery  of  the  hogs  was  made  at  the  proper  time  of  the  day, 
had  Monday,  the  second  day  of  January,  been  the  day  for 
their  delivery,  as,  under  the  state  of  facts,  we  think  the  de- 
livery of  the  hogs  on  Tuesday,  the  third  of  January,  1871, 
might  well  have  been  found  by  the  jury  to  have  been  within 
a  reasonable  and  at  a  proper  time,  under  the  contract  and  the 
circumstances  of  the  case.  They  were  warranted  in  finding 
that  an  earlier  delivery  had  been  dispensed  with  by  the  con- 
duct of  the  Scotts. 

The  result  of  their  interview,  on  Friday,  must  have  been 
a  mutual,  tacit  understanding  of  the  parties  that  the  hogs 
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were  not  to  be  delivered  on  the  Saturday  or  Monday  follow- 
ing, but  that  an  arrangement  was  to  be  made  on  Saturday,  at 
Monmouth,  whereby  Miller  should  hold  them  a  week  longer. 
The  parties  failing  to  meet  there  and  make  such  arrangement, 
without  fault  of  Miller,  so  far  as  appears,  he  should  have  had 
at  least  a  reasonable  time  thereafter  to  deliver  the  hogs;  and 
it  is  not  necessary  that  there  should  have  been  proof  of  any 
actual  fraudulent  contrivance  on  the  part  of  the  Scotts  to  pre- 
vent an  earlier  delivery,  although  that  may  be  averred  in  the 
declaration. 

This  would  make  the  evidence  as  to  the  custom  of  the 
delivery  of  such  property  in  the  night  time,  not  material. 

The  evidence  showing  the  foregoing  state  of  facts  was 
admissible,  at  least,  under  the  third  count  of  the  declaration, 
as  that  set  out  all  the  facts  of  the  case. 

Perceiving  no  error  in  the  record  which  should  cause  a 
reversal  of  the  judgment,  it  must  be  affirmed. 

Judgment  affirmed. 


Cyril  L.  Wood 

V. 

Nathaniel  S.  Tucker. 

1.  Appeal  bond — in  forcible  detainer.  Where  the  defendant  appeals 
from  a  judgment  against  him  in  forcible  detainer,  the  statute  requires  that 
the  appeal  bond  shall  contain  a  clause,  conditioned  for  the  payment  of 
all  rents  becoming  due,  if  any,  from  the  commencement  of  the  suit  until 
the  determination  thereof.  When  such  bond  is  conditioned  to  pay  all  rents 
that  may  have  accrued,  and  fails  to  provide  for  the  rents  to  become  due, 
it  is  wholly  insufficient. 

2.  Where  a  defendant  in  forcible  detainer,  under  a  rule  of  court  to  file 
a  good  and  sufficient  appeal  bond  by  a  day  named,  filed  a  bond  the  condi- 
tion of  which  contained  no  reference  to  rent  of  any  kind,  but  had  a  condk 
tion  for  the  payment  of  all  damages  for  the  wrongful  detention  of  the 
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premises;  and  the  defendant  then  filed  a  second  bond  under  the  rule,  con- 
ditioned for  the  payment  of  all  rents,  costs,  and  damages  for  the  wrongful 
detention  of  the  premises:  Held,  that  both  of  such  bonds  were  wholly 
insufficient,  being  in  no  sense  a  compliance  with  the  statute,  either  in  form 
or  substance. 

3.  Appeal — dismissal  for  defects  in  appeal  bond.  The  circuit  court,  on 
appeal  from  the  judgment  of  a  justice  of  the  peace,  in  an  action  of  forci- 
ble detainer,  is  not  concluded  by  the  penalty  of  the  appeal  bond  as  fixed 
by  the  justice  of  the  peace  or  clerk,  but  may  require  bond  to  be  filed  in  a 
larger  sum ;  and  on  failure  to  comply  with  the  rule  of  the  court  in  that 
respect,  dismiss  the  appeal. 

4.  Same— power  of  court  in  respect  to  bond.  A  bond,  defective  in  sub- 
stance or  form,  in  all  cases  of  appeal,  may  be  objected  to,  and  if  not 
amended  in  such  time  as  is  fixed  by  the  court,  the  appeal  may  be  dis- 
missed. And  the  court  has  the  power  to  determine  the  sufficiency  of  such 
bond  as  to  form,  substance,  and  the  security. 

5.  Exception — dismissal  of  appeal.  Where  an  appeal  was  dismissed 
for  want  of  a  sufficient  appeal  bond  or  for  failure  to  file  a  sufficient  bond 
in  compliance  with  a  special  rule  to  file  the  same  by  a  certain  day,  but  the 
record  failed  to  show  that  any  exception  was  taken  to  the  ruling  of  the 
court:  Held,  that  this  court  could  not  reverse  the  judgment,  even  had  the 
bond  been  in  compliance  with  the  statute,  there  being  no  exception. 

Appeal  from  the  Circuit  Court  of  Peoria  county. 

Mr.  J.  S.  Starr,  and  Mr.  H.  B.  Hopkins,  for  the  appel- 
lant. 

Messrs.  McCulloch  &  Stevens,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  forcible  detainer,  commenced  by  ap- 
pellee, before  a  justice  of  the  peace  of  Peoria  county,  against 
appellant,  to  recover  a  tract  of  land.  On  a  trial  before  the 
justice,  appellee  recovered  judgment  for  the  possession,  but 
appellant  removed  the  case  to  the  circuit  court  by  appeal. 
At  the  next  term  the  court,  on  the  motion  of  appellee,  ruled 
appellant  to  file  an  additional  bond  for  rent,  in  the  penal  sum 
of  one  thousand  dollars,  on  or  before  a  day  named.  On  the 
day  fixed  therefor  appellant  filed  a  bond  to  cover  damages  and 
costs  of  suit  that  might  be  recovered  by  appellee.     Six  days 
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afterwards  he  filed  another  bond  in  the  required  sum,  condi- 
tioned to  pay  rents,  costs,  and  damages  sustained  by  a  wrong- 
ful detention  of  the  premises.  Seven  days  afterwards,  the 
court,  on  the  application  of  appellee,  dismissed  the  appeal  for 
a  non-compliance  with  the  rule,  and  defendant  below  brings 
the  case,  by  appeal,  to  this  court. 

It  is  first  urged  that  appellant,  having  filed  an  affidavit  of 
himself  and  a  freeholder  of  the  precinct,  as  required  by  the 
statute,  and  the  justice  of  the  peace  having  fixed  the  penalty 
of  the  bond,  the  circuit  court  had  no  power  to  revise  the  ac- 
tion of  the  justice,  and  could  not  require  an  additional  bond 
in  a  larger  sum,  unless  the  cause  should  be  continued,  and 
that  the  court  erred  in  making  the  order  for  an  additional 
bond;  that  the  action  of  the  justice  of  the  peace  or  circuit 
clerk  in  fixing  the  penalty,  under  the  statute,  is  final  and  con- 
clusive. 

It  has  always  been  the  practice  in  the  circuit  courts  of  this 
State  to  require  additional  security  on  appeal  bonds  and  to 
dismiss  the  appeal  on  failure  to  file  an  additional  bond  when 
required.  Yet  the  law  authorized  the  justice  of  the  peace 
or  circuit  clerk  to  approve  the  security.  No  one  imagines 
that  because  the  justice  or  clerk  has  approved  insufficient 
security,  the  circuit  court  is  concluded  from  requiring  ad- 
ditional security.  The  sixty-fifth  section  of  the  justice  of  the 
peace  act,  R.  S.  325,  provides  that  in  any  case  of  appeal  from 
a  justice  of  the  peace,  if  the  bond  shall  be  adjudged  informal 
or  otherwise  insufficient,  the  appeal  shall  not  be  dismissed  if 
the  party  shall,  in  a  reasonable  time,  execute  and  file  a  suf- 
ficient bond.  This  section  confers  ample  power  upon  the  cir- 
cuit court  to  dismiss  appeals  where  the  bond  is  defective, 
unless  it  shall  be  amended.  Otherwise  the  action  of  the  jus- 
tice of  the  peace  or  clerk  might  work  great  prejudice  to  the 
appellee.  If  they  should  approve  security  wholly  insolvent, 
it  would  be  unjust  in  the  extreme,  in  many  cases,  to  hold  the 
circuit  court  has  no  powTer  to  rule  appellant  to  give  good  se- 
curity ;  and  yet  the  lawr  has  vested  those  officers  with  power 
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to  approve  the  security,  and  has  not,  in  terms,  authorized  the 
circuit  court  to  review  their  action  in  that  respect.  And  yet 
the  courts  have  held  that  they  have  such  power,  by  implica- 
tion, and  its  exercise  has  not  been  questioned.  We  are,  there- 
fore, clearly  of  the  opinion  that,  under  this  provision,  the  court 
had  power  to  determine  whether  the  bond  was  sufficient,  and 
if  not,  to  require  a  good  and  proper  bond. 

A  bond  defective  in  substance  or  form,  in  all  cases  of  ap- 
peal, maybe  objected  to,  and,  if  not  amended,  the  appeal  may 
be  dismissed.  And  the  same  rule  applies  to  appeals  in  cases 
of  forcible  entry  and  detainer.  McCoy  v.  Allen,  36  111.  429. 
And  even  if  the  question  of  leave  to  amend,  in  such  cases, 
were  only  discretionary,  still  the  rule  would  be  the  same. 

The  first  appeal  bond  filed  with  the  clerk  of  the  circuit 
court  was  wholly  insufficient.  The  statute  requires  that  the 
bond  shall  contain  a  clause  conditioned  for  the  payment  of  all 
rents  becoming  due,  if  any,  from  the  commencement  of  the 
suit  until  the  determination  thereof.  The  bond  is  only  con- 
ditioned to  prosecute  the  appeal  with  effect,  and  pay  and  com- 
ply with  whatever  judgment  may  be  rendered  by  the  court 
on  a  final  hearing,  and  all  rents  that  "may  have  accrued  from 
said  premises."  It  fails  to  provide  for  the  rents  to  become 
due  after  the  appeal  was  taken.  It  only  covered  rents  that 
had  accrued,,  and  not  rents  that  should  subsequently  accrue, 
whilst  the  law  requires  the  bond  to  cover  both  those  that  had, 
as  well  as  those  that  might  accrue.  There  can  be  no  pretense 
that  this  bond  was  a  compliance  with  the  statute. 

The  condition  of  the  first  bond  given  under  the  rule  of 
court  is  still  more  defective,  as  it  contains  no  reference  to 
rents  of  any  kind.  It  has  a  condition  for  the  payment  of  all 
damages  for  the  wrongful  detention  of  the  premises.  But 
this  is  a  total  departure  from  the  requirements  of  the  statute, 
and  is  wholly  insufficient.  The  second  bond  filed  in  the  cir- 
cuit court  is  conditioned  for  the  payment  of  all  rents,  costs, 
and  damages  for  the  wrongful  detention  of  the  premises. 
This  is  in  no  sense  a  compliance  with  the  statute,  either  in 
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substance  or  in  form;  an  appellee  has  a  right  to  insist  upon  a 
bond  that  complies  with  the  statute.  He  should  not  be  driven 
to  litigate  and  settle  doubtful  legal  questions  before  he  can 
recover  on  an  appeal  bond ;  and  on  a  failure  of  the  appellant 
to  execute  such  a  bond,  it  becomes  the  duty  of  the  court, 
when  asked,  to  dismiss  the  appeal.  When  we  see  that  none 
of  these  bonds  comply  with  the  requirements  of  the  statute, 
we  can  only  hold  that  the  court  acted  properly  in  dismissing 
the  appeal. 

Again,  on  the  dismissal  of  the  appeal,  no  exception,  so  far 
as  we  can  discover,  was  taken  to  the  ruling  of  the  court,  and 
in  the  absence  of  such  an  exception  this  court  could  not  re- 
verse, even  if  the  bond  had  been  in  compliance  with  the  stat- 
ute. 

Perceiving  no  error  in  this  record,  the  judgment  of  the 
court  below  must  be  affirmed. 

Judgment  affirmed. 


William  K.  Wells 

V. 

The  City  of  Chicago. 

1.  Purchaser  at  judicial  sale — when  he  may  recover  back  purchase 
money.  The  city  of  Chicago  had  procured  judgment  and  an  order  for  the 
sale  of  a  lot  for  the  non-payment  of  a  special  assessment  thereon,  for  the 
extension  of  an  avenue,  and  at  the  sale  the  plaintiff  became  the  purchaser 
and  received  a  certificate  of  purchase;  but  before  he  received  a  deed,  the 
owner  of  the  lot,  on  bill  in  chancery  against  the  plaintiff,  the  city  and  its 
officers,  obtained  a  decree  enjoining  the  projected  improvement,  declaring 
the  sale  to  be  void,  and  ordering  the  surrender  of  the  certificate  of  pur- 
chase and  its  cancellation :  Held,  that  the  plaintiff  was  entitled  to  recover 
from  the  city  the  sum  paid  by  him  for  the  lot. 
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2.  Special  assessments — when  property  may  be  subjected  to,  a  second  time, 
for  same  improvement.  While  it  is  true  that  all  payments  of  special  assess- 
ments for  public  improvements,  even  though  they  were  void,  must  he  taken 
into  consideration,  and  allowed  upon  a  new  assessment  or  proceeding,  un- 
der section  36  of  the  charter  of  the  city  of  Chicago,  yet,  when  the  owner 
of  land  so  assessed,  in  a  suit  against  the  city,  repudiated  the  validity  of 
the  proceedings  and  had  them  declared  null  and  void,  and  the  city  en- 
joined from  proceeding  under  them,  the  first  assessment  and  its  payment, 
by  a  sale  of  the  land,  will  not  prevent  a  re-assessment  for  the  same  im- 
provement should  it  be  again  ordered. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gaky,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  "William  K. 
Wells  against  the  city  of  Chicago,  to  recover  back  money 
paid  by  him  to  the  city,  on  the  sale  of  a  lot  for  an  unpaid 
special  assessment.  The  court  sustained  a  demurrer  to  the 
declaration,  and  rendered  judgment  against  the  plaintiff  for 
cost.     From  this  judgment  the  plaintiff  appealed. 

Mr.  William  K.  Wells,  pro  se. 

Mr.  I.  N.  Stiles,  and  Mr.  John  Lewis,  for  the  appellee. 

Mr.  Justice  Beeese  delivered  the  opinion  of  the  Court : 

The  questions  upon  this  record  arise  upon  a  demurrer  to 
the  plaintiff's  declaration.  The  facts  being  admitted  as  there- 
in pleaded,  the  question  is,  do  they  furnish  a  good  and  suffi- 
cient cause  of  action?  The  court  below  decided  they  did  not,, 
and  sustained  the  demurrer. 

It  seems  the  city  of  Chicago,  through  its  proper  authori- 
ties, took  steps  to  extend  Milwaukee  avenue  from  its  then  ter- 
minus, through  certain  lands,  to  the  intersection  of  North 
Canal  street  and  West  Lake  street.  To  make  this  improve- 
ment and  extension,  a  certain  lot  was  assessed  to  the  sum  of 
seven  hundred  and  fifteen  dollars  and  ninety-eight  cents, 
which  not  being  paid  by  the  owner,  a  judgment  was  obtained 
against  the  lot  for  the  amount  of  such  delinquency,  and  an 
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order  of  court  entered  that  the  lot  be  sold  to  satisfy  the  judg- 
ment. The  lot  was  accordingly  sold  at  public  sale  by  the 
collector,  to  the  plaintiff  in  this  action,  for  the  amount  of  the 
delinquency,  who  paid  the  money  and  received  a  certificate  of 
purchase,  with  the  usual  stipulations. 

About  one  year  and  ten  months  after  the  sale,  an  owner  of 
land  affected  by  this  assessment  filed  his  bill  in  the  circuit 
court  of  Cook  county  to  enjoin,  perpetually,  further  proceed- 
ings under  the  assessment,  and  a  perpetual  injunction  was 
granted.  At  the  same  term  of  the  court,  the  owner  of  this 
particular  tract  filed  his  bill  of  complaint  in  the  same  court 
against  the  plaintiff,  the  city  of  Chicago,  the  mayor,  clerk  and 
comptroller  thereof,  praying,  for  reasons  alleged  in  his  bill 
of  complaint,  that  the  certificate  so  issued  to  plaintiff  be  de- 
clared null  and  void,  and  that  plaintiff  be  required  to  sur- 
render the  same  to  be  cancelled,  and  the  land  be  decreed  free 
from  any  lien  by  virtue  of  the  certificate,  and  that  plaintiff  be 
enjoined  from  selling  the  certificate,  etc.  TJie  plaintiff  an- 
swered the  bill,  denying  the  claim  set  up.  As  against  the 
city  and  its  officers,  the  bill  was  taken  for  confessed.  The 
court  decreed  the  sale  a  nullity,  and  plaintiff  was  ordered  to 
surrender  the  certificate  of  sale  to  be  cancelled,  and  the  in- 
junction allowed  made  perpetual. 

These  are  substantially  the  facts  upon  which  the  action  is 
brought,  and  without  going  into  an  extensive  and  elaborate 
examination  of  cases  and  of  principles  which  underlie  this,  it 
is  sufficient  to  say  it  is  confessed  by  the  pleadings  ;  the  city 
has  the  money  of  the  plaintiff.  Should  the  city  be  allowed  to 
retain  it?  As  the  extension  of  Milwaukee  avenue  was  en- 
joined, and  the  city  authorities  restrained  from  making  a 
deed  to  plaintiff  on  his  purchase  at  the  sale,  the  money  he 
paid  could  not  be  used  for  this  projected  improvement. 

In  equitv  and  good  conscience,  the  city  has  no  right  to  re- 
tain this  money.  Appellee  contends  it  is  right  the  city  should 
retain  this  money  because  it  was  collected  as  an  assessment  on 
the  land  sold,  and  a  new  assessment  on  the  same  property  for 
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the  same  improvement  is  impossible.  They  urge,  the  city 
did  not  fail  to  collect  the  assessment  on  that  land,  and  there- 
fore it  was  not  delinquent,  and  can  not  hereafter,  if  this 
money  be  reclaimed  by  the  plaintiff,  be  embraced  in  a  new 
assessment  for  extending  this  avenue  as  contemplated  in  the 
original  assessment. 

Reference  is  made  to  section  36  of  the  city  charter,  and  to 
a  late  case  decided  by  this  court  at  the  last  September  term, 
Union  Building  Association  v '.  City  of  Chicago,  61  111.  439. 

That  case  holds  that  the  effect  of  the  provision  in  the  char- 
ter authorizing  a  new  assessment,  is,  that  it  shall  be  made,  as 
nearly  as  may  be,  in  the  same  manner  as  is  prescribed  for  the 
first  assessment.  It  must,  in  all  cases,  be  a  proceeding  de 
novo.  A  departure  from  the  precise  mode  of  making  the  first 
assessment  can  be  justified  only  so  far  as  may  be  required  by 
the  circumstances  of  each  case.  When  no  payments  have 
been  made,  and  from  the  circumstances  of  the  work  the 
amount  of  the  costs  and  expense  rest  upon  estimates  alone, 
then  it  must  be  made,  in  all  respects,  like  a  first  assessment. 
But  when  payments  have  been  voluntarily  made  under  the 
original  assessment,  in  whole  or  in  part,  then,  although  the 
original  may  be  void,  still  the  payments  must  be  allowed  to 
apply  ;  if  in  full,  they  operate  to  discharge  the  land  in  re- 
spect to  which  they  were  made. 

Appellee  argues  from  this,  if  the  plaintiff  is  allowed  to 
recover  in  this  action,  then,  when  the  city  makes  a  new  assess- 
ment for  extending  this  avenue,  as  it  can  not  re-assess  the 
property  sold  to  the  plaintiff,  and  as  the  amount  collected  on 
that  property  must  be  deducted  from  the  estimated  or  actual 
cost  of  the  improvement  which  is  made,  under  the  authority 
of  the  case  cited  (the  basis  of  the  new  assessment),  the  city 
will  be  left  in  an  irremediable  deficiency  of  more  than  seven 
hundred  dollars. 

We  do  not  understand  such  a  consequence  could  possibly 
result.  The  city  was  a  party  to  the  proceedings  in  court  by 
which  this   assessment  was  declared  null  and  void,  and  all 
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proceedings  under  it  cancelled.  The  city  is  cognizant  of  the 
fact  that  the  owner  of  the  land  repudiated  the  proceedings  as 
a  payment  of  the  assessment,  claiming  no  benefit  from  it,  and 
enjoined  further  action  by  the  city  under  that  assessment. 
With  what  propriety  could  the  owner,  under  the  circum- 
stances, claim,  if  a  new  assessment  is  had,  that  his  land,  by 
payment  of  this  money,  is  released  from  all  liens  and  claims 
under  the  assessment,  when  he  has  repudiated  the  whole 
matter  ? 

We  perceive  no  obstacle  to  a  new  assessment  of  this  land 
for  this  improvement,  should  it  be  again  ordered.  If  a  new 
assessment  has  already  been  made  by  the  city  on  the  basis  of 
this  payment,  then  it  can  be  shown  by  plea  to  the  action. 

The  principle  which  underlies  this  case  is  the  same  as  that 
announced  more  than  one  hundred  years  ago  by  that  great 
luminary  of  the  British  court,  in  the  case  of  Hoses  v.  Macfer- 
lan,  2  Burrow,  1005,  who  said  :  "The  gist  of  this  kind  of  ac- 
tion is,  that  the  defendant,  upon  the  circurpstances  of  the 
case,  is  obliged,  by  the  ties  of  natural  justice  and  equity,  to 
refund  the  money  he  has  obtained  from  the  plaintiff." 

This  has  become  a  favored  principle  in  the  courts  of  com- 
mon law,  approved  by  most  courts,  and  although  Lord  Al- 
VANLEY,  Chief  Justice  of  the  Court  of  Common  Pleas,  in  John- 
son v.  Johnson,  3  Bos.  &  Puller,  169,  did  take  exception  to  it, 
his  dictum  has  not  lessened  its  potentiality  or  the  regard  in 
which  it  is  uniformly  held.  Many  cases  at  law  are  strongly 
or  slightly  impregnated  with  equities,  as  the  case  may  be,  and 
courts  of  law  do  not  hesitate  taking  them  into  consideration 
in  disposing  of  the  cases  at  law. 

We  are  of  opinion  the  special  count  in  the  declaration  dis- 
closes a  good  cause  of  action,  and  the  demurrer  to  it  should 
have  been  overruled.  For  the  error  in  sustaining  it,  the  judg- 
ment is  reversed,  and  the  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Judgment  reversed. 
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James  H.  Woodburn  et  al. 
v. 
Thomas  A.  Gifford. 

1.  Mechanic's  lien — exists  only  as  against  contracting  party,  and  should 
be  limited  to  tract  upon  which  building  was  erected.  Where  A  and  B  owned 
two  tracts  of  land  inclosed  by  one  fence,  and  the  husband  of  B,  on  behalf 
of  himself  and  his  wife,  contracted  with  and  procured  the  complainant  to 
erect  a  building  upon  the  smaller  tract,  consisting  of  22%  acres,  it  not  be- 
ing alleged  in  complainant's  bill,  to  en-force  his  lien,  that  A  had  any  con- 
nection with  the  contract,  and  it  not  appearing  that  the  contract  was  made 
with  his  assent,  the  court  below  found  that  the  complainant  was  entitled 
to  a  lien  on  the  undivided  half  of  both  tracts,  which  was  ordered  to  be  sold 
in  default  of  payment:  Held,  that  the  decree  should  have  provided  for 
the  sale  of  the  interest  of  B  and  her  husband  only,  and  in  the  tract  upon 
which  the  building  was  erected,  comprising  the  22%  acres. 

2.  Decree — direction  as  to  surplus  on  sale.  In  a  proceeding  to  enforce 
a  mechanic's  lien  for  building  a  house  upon  a  tract  of  land,  the  title  to 
which  was  in  the  wife  of  the  party  contracting  for  the  improvement,  and  a 
third  party  not  connected  with  the  contract,  they  also  owning  eighty  acres 
adjoining  the  same,  the  wife  having  the  undivided  half  of  each  tract,  and 
the  tract  upon  which  the  building  was  erected  containing  22%  acres,  the 
court  ordered  the  sale  of  the  undivided  half  of  both  tracts,  which  were 
worth  $200  per  acre,  to  satisfy  complainant's  demand  of  $666.84,  and  the 
surplus,  after  satisfying  the  decree,  to  be  paid  to  the  husband :  Held,  that 
the  decree  was  erroneous  in  directing  the  surplus  to  be  paid  to  the  hus- 
band. 

Writ  of  Error  to  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  William  W.  Heaton,  Judge,  presiding. 

Messrs.  Kilgour  &  Manahan,  for  the  plaintiffs  in  error. 

Mr.  J.  M.  Wallace,  for  the  defendant  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  bill,  in  the  Whiteside  circuit  court,  by  defendant 
in  error  against  plaintiffs  in  error,  to,  enforce  a  mechanic's 
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lien.  The  bill  alleges  that  George  W.  Woodburn  and  Susan 
Woodburn,  two  of  the  defendants  below,  were  seized  in  fee 
of  the  west  half  of  the  southeast  quarter  of  section  20,  and 
the  west  half  of  the  northeast  fractional  quarter,  north  of 
Rock  river,  of  section  29,  all  in  township  21  north,  range  7 
east  of  the  4th  principal  meridian,  in  said  county ;  alleges 
that  these  tracts  are  fenced  together,  and  used  jointly  as  one 
tract;  that  separation  of  them  would  be  a  great  detriment  to 
each,  and  asks  to  have  a  lien  declared  upon  the  entire  tract. 
It  then  sets  out  a  contract  between  plaintiff  below  and  James 
H.  Woodburn,  the  husband  of  Susan,  for  the  erection  of  a 
building  on  the  premises,  alleging  that  James  H.  acted  in  his 
own  behalf  and  as  agent  for  his  wife.  There  is  no  allegation 
showing  any  connection  of  George  W.  Woodburn  with  the 
making  of  the  contract. 

The  defendants  answered,  denying  that  these  tracts  were 
used  as  one  tract,  averring  a  practical  division,  and  that  the 
tract  upon  which  the  building  was  placed  was  22J  acres  in  the 
exclusive  possession  of  James  H.  and  Susan  Woodburn. 

There  was  an  issue  formed  by  replication,  and  the  case 
tried  before  the  court,  and  a  jury,  who  returned  a  special  ver- 
dict, finding,  among  other  things,  that  the  complainant  made 
the  contract  with  J.  H.  Woodburn  and  Susan  Woodburn  as 
parties  acting  for  and  with  the  consent  of  and  in  conformity 
to  the  will  of  all  the  defendants,  and  found  due  plaintiff  on 
said  contract  $666.84.  The  defendants  moved  for  a  new  trial, 
which  was  overruled  by  the  court,  and  a  decree  entered  find- 
ing that  the  house  was  built  by  the  plaintiff  on  a  certain  tract 
of  land,  describing  it  as  in  the  bill;  that  the  defendants,  James 
H.  and  Susan  Woodburn,  are  indebted  to  him  .in  the  sum  as 
found  by  the  jury;  that  plaintiff  was  entitled  to  a  mechanic's 
lien  on  the  undivided  one-half  of  said  tract;  requiring  James  H. 
and  wife  to  pay  said  amount  to  plaintiff,  with  interest  and 
costs,  within  thirty  days  from  the  last  day  of  the  term,  and 
in  default  thereof  it  was  ordered  that  said  premises,  or  so 
much  thereof  as  might  be  necessary  to  satisfy  the  decree,  be 
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sold  by  a  special  master,  who  was  authorized  to  issue  a  cer- 
tificate to  the  purchaser,  and,  if  not  redeemed,  to  make  a 
deed  to  the  purchaser.  Out  of  the  proceeds  the  master  should 
pay  the  costs  and  the  amount  due  to  complainant,  and  the  sur- 
plus to  James  H.  Woodburn. 

The  evidence  is  preserved  in  the  record,  and  the  case 
brought  to  this  court  by  writ  of  error.  George  W.  Wood- 
burn  and  Phebe,  his  wife,  were  made  parties  defendant,  and 
unite  in  bringing  error. 

There  is  no  allegation  in  the  bill  that  George  W.  Woodburn, 
who  was  seized  in  fee  of  an  undivided  one-half  interest  in  the 
premises  ordered  to  be  sold,  was  in  any  manner  affected  or 
bound  by  the  contract  alleged  to  have  been  made  by  James 
H.  Woodburn  and  wife,  nor  is  there  any  evidence  in  the  rec- 
ord to  sustain  the  finding  of  the  jury,  that  the  contract  was 
made  by  James  H.  as  acting  for  or  with  the  assent  of  George 
W. 

The  case  shows  that  all  the  lands  ordered  to  be  sold  com- 
prise 100  acres,  worth  some  $200  per  acre.  The  decree  directs 
the  sale  of  the  whole,  and  that  the  surplus  arising  shall  be 
paid  to  James  H.  Woodburn,  when  the  fee  of  the  land  was  in 
his  wife,  and  George  W.  Woodburn.  This  was  error.  The 
decree  should  have  provided  for  the  sale  of  the  interest  of 
James  H.  and  Susan  Woodburn  only,  and  in  the  tract  on  which 
the  building  was  erected,  comprising  the  22  J  acres. 

For  these  errors,  the  decree  must  be  reversed  and  the  cause 
remanded. 

Decree  reversed. 
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Horatio  Seymour  et  al. 
John  F.  Bailey  et  al. 

1.  Civil  war — jurisdiction  of  courts  in  suits  affecting  property  of  de- 
fendants in  rebellious  States.  The  existence  of  the  late  civil  war,  and  the 
President's  proclamation  issued  in  pursuance  of  an  act  of  Congress,  pro- 
hibiting all  commercial  intercourse  between  the  citizens  of  the  rebellious, 
and  those  of  the  loyal  States,  did  not  suspend  the  operation  of  our  stat- 
utes authorizing  the  prosecution  of  suits  against  non-resident  defendants 
domiciled  in  the  rebellious  States,  in  respect  to  their  property  situate  in 
this  State,  by>  publication  of  notice,  so  as  to  deprive  the  courts,  in  such 
cases,  of  all  jurisdiction. 

2.  Same — collection  of  debts  secured  by  mortgage  as  against  non-resident 
enemy.  While  it  is  true  that  during  the  existence  of  war  all  intercourse 
and  dealing  between  the  respective  citizens  of  the  belligerent  States  are 
unlawful,  yet  a  friendly  citizen  is  not  thereby  deprived  of  the  right  of 
enforcing  the  laws  of  this  State  so  as  to  subject  the  real  estate,  within  its 
limits,  of  a  non-resident  enemy,  to  the  payment  of  a  debt  contracted  be- 
fore the  war  began,  and  secured  by  a  mortgage  upon  the  property  itself. 

3.  Same — disability  and  liability  of  alien  enemy.  The  character  of  alien 
enemy  carries  with  it  simply  a  disability  to  sue;  and  whatever  may  be 
the  extent  of  such  disability  to  sue  in  the  courts  of  the  hostile  country,  it 
is  clear  that  he  is  liable  to  be  sued,  and  this  carries  with  it  the  right  to  use 
all  the  means  and  appliances  of  defense. 

4.  Chancery — relief  against  decree  on  account  of  the  accident  of  war. 
Where  a  decree  for  the  foreclosure  of  a  mortgage  on  real  estate  was  ren- 
dered in  March,  1862,  upon  notice  by  publication  to  the  mortgagor,  who 
was  at  the  time  a  resident  of  the  State  of  Alabama,  and  who  claimed  that 
owing  to  the  war  he  did  not  receive  notice  of  the  pendency  of  the  suit, 
and  was  unable  to  make  any  defense,  and  it  appeared  that  in  1863  he  went 
to  Havana,  in  Cuba,  where  he  was  free  to  come  north  and  defend  the  suit, 
and  that  in  attempting  to  run  the  blockade,  on  his  return  home,  with 
contraband  articles,  he  was  captured  by  the  United  States,  and  confined 
as  a  prisoner  until  in  June,  1865 ;  that  he  was  notified  by  letter  of  the  pro- 
ceedings in  the  spring  of  1864,  and  that  he  visited  this  State  in  September 
or  October,  1865,  and  learned  of  the  foreclosure:  Held,  on  bill  by  the 
mortgagor  to  redeem  from  the  foreclosure  and  sale,  filed  in  December, 
1868,  on  the  ground  of  the  impossibility  of  receiving  and  obeying  the 
published  notice  of  the  suit,  that  as  the  decree  did  not  become  absolute 
until  three  years  after  its  rendition,  and  might  have  been  opened  within 
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that  time  under  the  statute,  and  the  party  had  ample  time,  after  receiving 
actual  notice,  to  have  done  so,  he  was  not  entitled  to  the  relief  sought. 

5.  Limitations — suspension  of  by  war.  The  fact  of  inaccessibility  or 
inability  to  sue  seems  to  be  the  true  reason  why  statutes  of  limitation  are 
suspended  during  a  time  of  war.  The  disability  to  sue  which  attaches  to 
the  character  of  alien  enemy,  continues  only  while  the  party  is  abiding  in 
his  own  country.  Therefore,  if  a  party  residing  in  a  seceding  State  at  the 
commencement  of  the  late  hostilities,  should  voluntarily  leave  his  State 
and  go  into  a  foreign  State  or  come  to  this  State,  it  would  seem  that  his 
disability  to  sue  would  cease. 

6.  Same— opening  decree  under  15th  section  of  chancery  act.  An  appli- 
cation by  a  non-resident  defendant  under  section  15  of  the  chancery  act,  to 
open  a  decree  and  be  allowed  to  defend,  being  a  defensive  proceeding,  is 
not  affected  by  the  rule  which  prohibits  an  alien  enemy  from  suing  in  the 
courts  of  this  State,  and  therefore  the  accident  of  war  affords  no  ground 
for  suspending  the  limitation  of  three  years  in  which  such  application 
must  be  made. 

7.  Publication  —  sufficiency  of  affidavit  of  non-residence  of  defendant. 
It  was  insisted  that  an  affidavit  of  the  non-residence  of  the  defendants  in 
a  suit  in  equity  was  insufficient,  because  it  was  entitled  A  B  et  al.  v.  C 
D  et  al.,  instead  of  giving  the  full  names  of  the  parties,  and  that  advan- 
tage could  be  taken  of  such  defect  on  bill  of  review,  but  it  was  held  that 
the  affidavit  was  sufficient. 

8.  Chancery — relief  against  decree  and  sale  on  the  ground  of  promise  of 
an  extension  of  payments.  Where  a  creditor  assented  to  an  extension  of 
the  time  of  payment  of  a  debt  secured  by  mortgage,  but  no  definite  time 
was  fixed,  and  suit  was  not  brought  by  the  creditor  for  nearly  three  years 
and  a  half  afterwards,  and  the  debtor,  long  before  suit,  had  written,  inti- 
mating that  if  his  State  should  secede,  he  would  go  with  her,  and  would 
not  resume  his  payments,  and  the  facts  showed  that  he  made  no  effort  to 
pay  when  he  could :  Held,  on  bill  by  the  debtor  to  redeem  from  the  sale 
under  the  mortgage,  that  the  creditor  was  under  no  duty  to  notify  him 
before  instituting  proceedings  to  foreclose,  and  that  such  assent  to  extend 
the  time  of  payment  afforded  no  equitable  ground  for  relief. 

9.  Same — relief  against  decree  and  sale  on  ground  of  suit  by  stranger  in 
U.  8.  court  against  complainant  in  decree.  In  this  case  the  complainant 
purchased  land  of  A,  giving  mortgage  to  secure  the  deferred  payments. 
After  his  purchase,  without  notice  of  any  equitable  claim  to  the  land,  the 
administrator  of  B  filed  his  bill  in  equity  in  the  U.  S.  circuit  court,  alleging 
that  this  and  other  lands  had  been  purchased  by  A  with  funds  furnished 
by  B,  on  a  speculation,  to  be  afterwards  sold,  and,  after  repayment  of  the 
outlay  with  interest  and  taxes,  one-half  of  the  residue  was  to  be  paid  B, 
and  praying  for  an  account,  and  that  the  unsold  lands  be  sold,  and  for  an 
injunction  against  A  making  further  sales.    No  injunction  was  in  fact 
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ever  issued  or  receiver  appointed.  The  complainant  was  not  a  party  to 
this  suit.  During  the  pendency  of  this  suit,  and  during  the  late  war,  A 
foreclosed  the  mortgage,  and  the  premises  were  sold  and  purchased  by 
him.  After  the  time  of  redemption  had  expired,  the  complainant  filed 
his  bill  in  chancery  to  open  and  set  aside  the  decree  of  foreclosure  and 
sale  and  for  redemption  of  the  land :  Held,  that  the  pendency  of  the  suit 
in  the  U.  S.  circuit  court  afforded  no  excuse  to  the  complainant  in  not 
making  his  payments,  and  did  not  have  the  effect  to  deprive  the  courts  of 
this  State  of  jurisdiction  to  decree  a  foreclosure  of  the  mortgage,  and 
consequently  was  no  ground  for  equitable  relief  against  the  proceeding  to 
foreclose. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

This  case  and  the  one  following,  of  Horatio  Seymour  et  al. 
v.  John  F.  Bailey  et  al.,  were  suits  in  equity,  brought  in  the 
Superior  Court  of  Cook  county  by  the  appellees  against  appel- 
lants, to  redeem  lands  in  Cook  county  from  sales  made,  one 
June  17,  1862,  and  the  other  November  22,  1862,  under 
decrees  of  foreclosure  of  mortgages  upon  them  entered  in  said 
court.  The  records  in  the  cases  are  substantially  alike,  with 
the  difference  as  to  description  of  land   and  amounts   due. 

The  material  facts  are  substantially  as  follows :  On  the 
21st  of  February,  1857,  Horatio  Seymour  and  others,  heirs  of 
Henry  Seymour,  conveyed  to  John  W.  Davis,  of  Mobile,  Ala- 
bama, a  part  of  the  north  half  of  the  south-east  quarter  of 
section  12,  T.  39,  E.  13  E.,  in  Cook  county,  and  Davis  made  a 
mortgage  back  to  secure  the  unpaid  purchase  money,  then 
amounting  to  about  $27,000,  omitting  from  the  mortgage  a 
five  acre  block.  The  purchase  had  been  made  in  December, 
1855,  for  $48,000. 

This  block,  together  with  another  one  subsequently  released 
from  the  mortgage,  Davis  sold  for  $22,500.  The  mortgage 
secured  Davis'  bond  for  the  following  payments : 

January  25th,  1858,  $9000  principal  and  $1620  interest. 
January  25th,  1859,  $9000  principal  and  $1080  interest. 
January  25th,  1860,  $9000  principal  and  $540  interest. 
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At  the  same  time,  February  21st,  1857,  the  Seymours  con- 
veyed to  Davis  the  east  half  of  the  south-west  quarter  of  sec- 
tion six,  T.  38,  R.  14,  in  said  county,  and  Davis  gave  to  them 
a  mortgage  to  secure  the  deferred  payments  thereon  ($2000 
having  been  paid)  as  follows : 

February  21,  1858, $2000. 

"  "    1859, • $2000. 

"         "    1860, • $2000. 

"         "    1861, $2000. 

"  "    1862, $2000. 

with  interest  on  the  sums.  About  the  time  Davis  purchased 
the  land  in  section  12,  he  bought  of  the  Seymours  a  half  in- 
terest in  a  part  of  section  36,  for  the  sum  of  $9000,  the  last 
installment  of  which  he  paid  in  December,  1858. 

On  the  26th  of  January,  1858,  Davis  paid  A.  C.  Coventry, 
for  the  mortgagees,  at  Chicago,  $10,620,  being  the  first  in- 
stallment due  on  the  mortgage  upon  land  in  section  12.  This 
was  the  last  payment  Davis  ever  made  on  these  mortgages. 
He  paid  the  taxes  on  the  mortgaged  lands  for  the  year  1859, 
and  never  paid  any  afterwards. 

By  the  terms  of  the  mortgages,  in  case  of  any  default  in 
payment  of  either  principal  or  interest  for  thirty  days  after 
the  same  became  due,  then  the  whole  principal  money  and 
interest  should  become  due  and  payable,  and  the  mortgagee 
might  foreclose  the  mortgages  by  advertisement,  upon  giving 
thirty  days  notice  of  the  time  and  place  of  sale,  in  the  man- 
ner ordinarily  provided  in  mortgages,  with  a  power  of  sale. 

On  the  16th  of  December,  1861,  the  Seymours  commenced 
suits  in  the  Superior  Court  of  Chicago  for  the  foreclosure  of 
these  mortgages,  and  decrees  afterward  were  obtained.  The 
decrees  entered  were  by  default,  due  publication  of  notice,  as 
in  case  of  a  non-resident  defendant,  having  been  made,  the 
affidavit  of  non-residence  stating  that  Davis  was,  at  the  time, 
a  resident  of  the  State  of  Alabama. 
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These  bills  to  redeem  from  the  sales  made  under  these 
decrees  were  filed  on  the  3d  and  5th  days  of  December,  1868, 
in  the  names  of  Bailey  and  Pierce,  assignees  in  bankruptcy 
of  Davis,  who  went  into  voluntary  bankruptcy  in  December, 
1867. 

The  reasons  assigned  in  the  bill  why  the  redemption  should 
be  allowed  from  the  sales  under  the  decrees  of  foreclosure, 
are,  that  the  foreclosure  suits  were  brought  against  Davis 
while  he  was  a  citizen  and  resident  of  Alabama,  and  that 
he  was  only  notified  of  the  pendency  of  the  suits  by  publica- 
tion in  a  Chicago  newspaper,  as  in  case  of  non-residents  in 
chancery ;  that  the  existence  of  the  war  of  the  rebellion  at 
that  time  rendered  all  the  proceedings  void ;  that  there  had 
been  an  extension  of  the  times  of  payment  of  the  mortgage 
debts ;  and,  as  a  further  reason,  the  pendency  of  the  Price 
suit  against  the  Seymours,  which  is  noticed  in  the  opinion. 

The  only  important  evidence  offered  by  either  party  was  the 
testimony  of  Davis,  his  letters,  the  records  of  the  foreclosure 
suits,  and  of  the  Price  suit.  The  lands  under  the  foreclosure 
sales  were  bought  in,  and  are  still  held,  by  the  mortgagees. 

Davis  was  examined  in  March,  1870,  and  testified  that  on 
the  26th  of  January,  1858,  he  paid  A.  C.  Coventry,  at  Chicago, 
Illinois,  $10,620,  being  the  first  installment  due  on  the  mort- 
gage upon  land  in  section  12;  and  that  when  he  made  the 
payment  he  stated  to  Coventry  he  feared  he  should  not  be 
able  to  meet  the  future  payments  as  they  became  due,  and 
might  want  an  extension  ;  to  which  Coventry  replied  that  the 
funds  which  Davis  had  paid  him  were  tied  up  by  proceedings  in 
court  against  the  Price  and  Seymour  estates,  and  it  would  be 
better  for  the  Seymours  if  the  payments  were  not  made,  as  they 
would  lose  the  interest. 

That  in  the  winter  of  1858-9  he  called  on  Horatio  Seymour, 
at  Washington,  D.  C,  to  ask  for  an  extension  of  his  payments, 
and  that  Seymour  referred  him  to  his  brother,  John  F.  Sey- 
mour, but  stated  that  he  (Horatio)  had  no  wish  to  embarrass 
him,  and  would  be  willing  to  give  him  a  longer  time.     In 
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the  summer  following,  Davis  saw  John  F.  Seymour  in  the 
city  of  New  York,  and  applied  for  an  extension  of  time  to 
pay  these  mortgages;  and  in  the  words  of  the  witness,  "at 
this  interview  John  F.  Seymour  expressed  himself  satisfied 
with  the  promptness  with  which  I  had  before  made  my  pay- 
ments, and  was  not  disposed  to  press  me  in  these  payments, 
and  that  they  had  no  objection  to  giving  the  extension,  and 
he  then  assented  to  it.  No  definite  time  was  agreed  upon.  I 
do  not  pretend  to  give  the  exact  language  used  in  this  inter- 
view, but  only  the  substance."  After  this,  Davis  returned 
to  Mobile,  and,  as  he  says,  "rested  satisfied,"  and  did  not 
make  any  further  payments  on  the  mortgages.  About  the 
commencement  of  the  political  troubles  between  the  north  and 
south,  he  says  he  received  a  letter  from  Coventry.  Davis' 
reply  to  this  letter  was  dated  Mobile,  November  20th,  1860, 
in  which  he  says :  "  I  had  intended  offering  to  resume  pay- 
ments; making  them  every  ninety  days,  from  $1000  to  $1500; 
but  the  result  of  the  election,  I  fear,  will  prevent.  I  am  at 
my  old  business,  and  have  a  fine  prospect,  but  the  times  look 
decidedly  bad  now.  You  ask  my  opinion  as  to  Alabama  se- 
cession. I  think  that  there  is  no  doubt  but  that  she  will  go 
for  secession  strong."  The  letter  continues,  and  concludes 
with  some  political  comments ;  the  last  paragraph  but  one  of 
the  letter  is  this :  "If  a  majority  go.  for  secession,  I  must  go 
with  them,  for  they  are  in  the  right." 

The  following  is  a  copy  of  a  letter  from  Davis  to  John  F. 
Seymour: 

Mobile,  March  9th,  1858, 
Dear  Sir:  I  had  some  conversation  with  Mr.  Coventry 
in  reference  to  an  extension  of  time  on  the  payment  due  Feb- 
ruary 21st — ($2600.)  Also  with  your  Bro.  at  Washington. 
I  would  ask  for  six  months'  extension,  but  would  state  that  I 
may  be  prepared  to  pay  it  earlier.  Am  anxious  to  pay  it  as 
early  as  possible.    My  payments  to  you  and  Douglass  the  last 
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fall  and  winter  came  very  hard,  as  I  had  to  give  extension 
to  parties  in  debt  to  me,  and  raised  money  by  sacrificing  to 
meet  those." 


Davis  was  not  in  active  business  in  1856  and  1857,  but  re- 
sumed business  at  Mobile  in  1859,  which  was  good  and  profit- 
able up  to  1861,  and  still  more  so  after  the  war  began.  He 
testified  that  he  was  never  asked  to  make  any  payments  on 
the  mortgages,  or  notified  that  he  was  expected  to  make  them, 
nor  that  he  knew  of  the  foreclosure  proceedings  until  some 
time  in  the  spring  of  1864,  when  he  received  a  letter  from 
Mr.  Watson,  in  which  there  was  some  intimation  that  some 
proceedings  had  been  instituted  against  him  by  the  Seymours. 
Mobile  was  blockaded  in  the  latter  part  of  1861.  In  July, 
1863,  Davis  owned  one -sixth  of  a  cargo  of  cotton  with  which 
he  ran  the  blockade  and  went  to  Cuba,  and  attempted  to  bring 
back  meat,  salt,  etc.,  having  a  small  interest  in  the  return 
cargo.  On  his  attempted  return  from  Cuba  to  Mobile,  in 
September  of  the  same  year,  he  was  captured  as  a  prisoner  of 
war  by  a  United  States  steamer  and  taken  to  New  York  city, 
and  confined  in  Forts  Lafayette  and  Warren  until  in  June, 
1865,  when  he  was  released  as  a  prisoner  of  war. 

When  he  left  for  Cuba  he  had  about  $60,000  worth  of 
lumber,  and  a  plantation-  near  Selma,  Alabama,  worth  $20,- 
000.  From  the  commencement  of  the  war  until  he  went  to 
Cuba,  he  was  in  Mobile  or  the  State  of  Alabama.  He  visited 
Chicago  in  September  or  October,  1865,  but  did  not  find  Cov- 
entry there.  He  learned  from  Watson  that  the  Seymours  had 
some  difficulty  with  the  Price  estate,  which  prevented,  for 
the  present,  any  arrangement,  as  Watson  supposed.  He  says 
at  this  time  he  could  have  raised  the  money  to  pay  these 
mortgages  if  he  could  have  made  arrangements  to  pay  them. 
He  then  engaged  at  New  Albany,  Indiana,  with  other  parties, 
in  building  two  steamboats  to  run  from  Mobile  to  New  Or- 
leans, which  were  put  into  that  line,  and  continued  in  the 
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business   until   December,  1867,  when  the  firm  of  which  he 
was  a  member  failed. 

There  was  an  admission  that  all  of  the  mortgaged  premises 
were  sold  in  1861  for  the  taxes  of  1860;  that  the  certificates 
of  sale  were  taken  up  by  the  heirs  of  Seymour,  and  that  they 
have  paid  the  taxes  since.  The  court  below  decreed  for  the 
complainants,  and  the  defendants  appealed  from  the  decree. 

Mr.  Samuel  W.  Fuller,  Mr.  Thomas  Hoyne,  and  Messrs. 
Miller,  Frost  &  Lewis,  for  the  appellants. 

Messrs.  Waite  &  Clarke,  and  Mr.  John  N.  Jewett,  for 
the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  position  is  taken  by  the  appellees  that  the  existence  of 
the  late  war  of  the  rebellion,  and  the  President's  proclamation 
of  August  16,  1861,  prohibiting  all  commercial  intercourse 
between  citizens  of  the  rebellious  and  those  of  the  loyal  States, 
issued  in  pursuance  of  the  act  of  Congress  of  July  12,  1861, 
had  the  effect,  as  to  all  defendants  domiciled  in  the  rebellious 
States,  of  suspending  the  operation  of  our  statutes  authorizing 
the  prosecution  of  suits  against  non-resident  defendants,  in 
respect  to  their  property  situate  in  this  State,  by  publication 
of  notice  of  the  pendency  of  the  suit  in  a  newspaper,  so  as  to 
deprive  the  courts,  in  such  cases,  of  all  jurisdiction,  and  to 
render  their  proceedings  null  and  void. 

The  contrary  of  this  position  was  decided  by  this  court  in 
the  case  of  Mixer  v.  Sibley,  53  111.  61,  and  the  doctrine  of 
that  case  has  been  re-affirmed  in  the  two  subsequent  cases 
of  Willard  v.  Boggs,  56  111.  163,  and  Harper  v.  Ely,  ib.  179. 
But  we  are  asked  to  reconsider  the  question,  in  view  of  a  sub- 
sequent supposed  adverse  decision  of  the  Supreme  Court  of 
the  United  States  in  the  case  of  Dean  v.  Nelson,  10  Wallace, 
158,  and  which  is  claimed  to  be  of  controlling  effect  upon  a 
question  of  such  a  character.    We  have  examined  the  case  of 
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Dean  v.  Nelson  in  connection  with  the  subsequent  one  of  the 
same  court,  Ludlow  v.  Ramsey ,  11  Wallace,  581,  decided  at  the 
same  term.  Both  were  cases  of  bills  in  equity  for  relief  against 
judgments  by  default,  against  defendants  similarly  circum- 
stanced as  Davis  was  here,  and  where  there  was  only  construc- 
tive notice  by  publication  in  a  newspaper.  Relief  was  granted 
in  the  former  and  denied  in  the  latter  case.  The  difference  be- 
tween the  two  cases  is  thus  commented  on  in  the  latter  opinion  : 
"  In  that  case  (Dean  v.  Nelson)  Nelson  and  his  wife  were  driven 
out  of  Memphis  by  a  military  order,  and  were  not  permitted  to 
return,  and  the  proceedings  to  foreclose  their  property  took 
place  during  their  enforced  absence.  The  other  defendant, 
May,  was  only  nominally  interested,  and  had  always  been 
within  the  confederate  lines.  But  if,  as  in  this  case,  a  party 
voluntarily  leaves  his  country  or  his  residence,  for  the  pur- 
pose of  engaging  in  hostilities  against  the  former,  he  can  not 
be  permitted  to  complain  of  legal  proceedings,  regularly 
prosecuted  against  him  as  an  absentee,  <Sn  the  ground  of  his 
inability  to  return  or  to  hold  communication  with  the  place 
where  the  proceedings  are  conducted."  There  is  here  no  de- 
nial of  jurisdiction  in  case  of  such  proceedings,  but  rather  an 
implied  admission  of  jurisdiction,  and  that  the  proceedings 
are  not  void,  but  only  constitute  ground  for  equitable  relief, 
to  be  granted  or  denied  according  as  all  the  circumstances  of 
the  case  may  show  an  equitable  claim  to  the  relief  asked. 

We  do  not  regard  the  doctrine  of  that  court  as  deduced 
from  these  cases,  taken  together,  as  inconsistent  with  that  laid 
down  by  this  court  in  Mixer  v.  Sibley. 

We  have  been  favored,  in  the  argument,  with  a  learned 
discussion,  and  the  citation  of  much  authority  upon  the  gen- 
eral doctrine,  that  during  a  time  of  war,  all  intercourse  a*nd 
dealing  between  the  respective  citizens  of  the  belligerent 
States  are  unlawful,  and  that  the  remedy  for  the  collection  of 
debts  is  suspended;  but  we  fail  to  perceive  in  it  all  a  denial  of 
the  right  here  asserted  by  appellants,  that  of  a  friendly  citizen 
to  enforce  the  laws  of  this  State,  in  the  courts  of  this  State,  so 
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as  to  subject  the  real  estate  within  its  limits,  of  a  non-resident 
enemy,  to  the  payment  of  a  debt  contracted  before  the  war 
began,  and  secured  by  a  mortgage  upon  the  property  itself. 
The  remedy  is  suspended,  in  case  of  war,  on  account  of  the 
inability  of  an  alien  enemy  to  sue.  "By  the  policy  of  the 
law,  alien  enemies  shall  not  be  admitted  to  actions  to  re- 
cover effects  which  may  be  carried  out  of  the  kingdom  to 
weaken  ourselves  and  enrich  the  enemy."  1  Bacon  Ab. 
Aliens,  D.  That  reason  of  policy  would  not  apply  where  suit 
is  not  by  one  of  the  enemy  to  collect  his  resources,  but  by  the 
adhering  citizen  to  put  himself  in  means. 

So  far  as  the  suspension  of  legal  remedies  is  concerned,  we 
understand  the  rule  only  denies  to  the  citizens  of  each  of  the 
belligerents  the  right  to  bring  suits  in  the  courts  of  the  country 
with  which  their  own  is  at  war;  that  the  character  of  alien 
enemy  carries  with  it  simply  a  disability  to  sue. 

In  McVeigh  v.  United  States,  11  Wallace,  259,  it  is  said: 
"  Whatever  may  be  the  extent  of  the  disability  of  an  alien 
enemy  to  sue  in  the  courts  of  the  hostile  country,  it  is  clear 
that  he  is  liable  to  be  sued,  and  this  carries  with  it  the  right 
to  use  all  the  means  and  appliances  of  defense."  As  further 
bearing  upon  this  point  see  Albreeht  v.  Tussan,  2  Yesey  & 
Beames,  323  ;  Barrick  et  al.  v.  Buba  et  al.  32  Eng.  L.  &  Eq. 
Bep.  465;  Dorset/  v.  Kyle,  30  Md.  518;  Dorsey  v.  Dorsey,  ib. 
524;  Griswold  v.  Waddington,  15  Johns.  83;  Kemp's  Lessee  v. 
Kennedy,  5  Cranch,  173;  Ludlow  v.  Ramsey,  11  Wall.  581. 

It  is  next  insisted  that  though  the  foreclosure  proceedings 
be  not  held  void  for  want  of  jurisdiction  in  the  court,  yet  the 
impossibility  of  the  defendant  receiving  or  obeying  the  pub- 
lished notice  of  the  pendency  of  the  suit,  constitutes  a  ground 
for  equitable  interference  and  relief.  Under  the  15th  section 
of  our  Chancery  Practice  Act,  Davis  had  three  years  within 
which  to  appear  in  open  court,  and  petition  to  be  heard  touch- 
ing the  matter  of  the  decrees  of  foreclosure,  and  upon  paying 
such  costs  as  the  court  should  deem  reasonable,  he  would  have 
been  allowed  to  appear  and  answer  the  complainants'  bills, 
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and  thereupon  such  proceedings  would  have  been  had  as  if 
the  defendant  had  appeared  in  due  season,  and  no  decree  had 
been  made.  The  decrees  of  foreclosure,  then,  were  not  abso- 
lute, but  only  provisional.  They  were  rendered  in  the  one 
case  on  the  20th  of  October,  and  in  the  other  on  the  21st  of 
March,  1862,  and  did  not  become  absolute  until  the  21st  of 
March,  and  20th  of  October,  1865.  Up  to  these  dates,  Davis 
might  have  appeared  in  and  defended  the  suits  with  the  same 
effect  as  if  he  had  appeared  at  the  term  of  court  designated 
in  the  published  notice.  Whatever  restraint  of  war  might 
have  been  upon  him  before,  he  was  under  none,  further  than 
his  imprisonment,  from  the  time  he  was  in  Havana  in  August 
or  September,  1863.  He  was  at  that  time  free  to  come  north, 
and  pay  the  taxes  on  his  lands,  to  pay  his  debts,  and  appear 
and  defend  the  foreclosure  suits.  Because  he  chose  rather  to 
invest  his  money  in  articles  contraband  of  war,  and  attempt  to 
run  them  through  the  blockade  to  Mobile,  for  the  succor  and 
aid  of  those  who  were  carrying  on  war  against  the  govern- 
ment, that  can  not  be  admitted  as  an  excuse  in  a  court  of  jus- 
tice. Neither  can  his  subsequent  imprisonment,  which  was 
by  his  own  wrong  incurred,  and  in  his  own  wrong  submitted 
to.  President  Lincoln's  proclamation  of  amnesty  was  issued 
December  8th,  1863,  offering  pardon  and  amnesty  to  all  per- 
sons who  would  take  the  oath  of  allegiance.  At  any  time 
afterward  Davis  could  have  relieved  himself  from  imprison- 
ment by  submitting  to  the  authority  of  the  United  States. 
And  his  duty  in  that  regard  is  stated  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  The  William  Bagaley,  5 
Wallace,  408,  as  follows:  aThe  duty  of  a  citizen,  when  war 
breaks  out,  if  it  be  a  foreign  war,  and  he  is  abroad,  is  to  return 
without  delay ;  and  if  it  be  a  civil  war,  and  he  is  a  resident 
in  the  rebellious  section,  he  should  leave  it  as  soon  as  prac- 
ticable, and  adhere  to  the  regular  established  government." 
If  it  be  said  he  had  no  notice  of  the  suits,  he  certainly,  in 
the  spring  of  1864,  received,  by  letter  from  Watson,  actual 
notice  of  the  suits  having  been  instituted,  and  there  was  then 
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ample  time  for  him  to  have  appeared  and  had  the  decrees 
opened  before  they  became  absolute. 

Another  claim  made,  is,  that  Davis  and  his  assignees  are 
entitled  to  the  benefit  of  the  15th  section  of  the  Chancery  Act 
before  referred  to,  which  allowed  them  three  years  to  come 
in,  and,  upon  petition,  open  the  decrees,  and  appear  and  an- 
swer the  bills. 

The  bill  of  the  appellees  is  not  framed  with  any  such  object 
in  view,  nor  have  they  proceeded  conformably  to  the  statute; 
but  without  stopping  to  consider  whether  this  may  be  treated 
as  a  proceeding  under  that  statute,  we  will  assume  it  to  be 
such.  It  is  then  insisted  that  as  the  pendency  of  the  war  sus- 
pended the  running  of  the  statute  of  limitations,  and  as  it 
was  held  in  Mixer  v.  Sibley,  to  suspend  the  running  of  the 
limitation  of  the  one  year  allowed  for  redemption  from  sales 
under  execution,  so  here,  this  three  years'  limitation  for  com- 
ing in  to  open  these  decrees  and  answer,  should  be  held  to 
have  been  suspended  until  the  termination  of  the  war.  It  is 
not  denied,  on  the  other  side,  that  this  three  years'  limitation 
should  be  held  to  be  suspended  during  the  time  that  Davis 
was  prevented  by  the  accident  of  war  from  having  access  to 
the  court.  The  controversy  is,  as  to  what  shall  be  taken  as 
the  date  of  the  expiration  of  the  suspension  and  of  the  com- 
mencement of  the  running  of  the  three  years.  Appellees  say  it 
should  be  the  time  of  the  termination  of  the  war  in  the  State 
of  Alabama,  and  that  that  was  the  2d  day  of  April,  1866,  the 
date  of  the  proclamation  of  the  President  declaring  the  war 
closed  in  several  of  the  States,  among  which  was  Alabama ; 
that  it  was  decided  in  the  case  of  The  Protector,  12  Wallace, 
700,  in  applying  the  principle  of  suspension  to  the  five  years' 
limitation  within  which  appeals  must  be  brought,  that  the 
war  did  not  close  as  to  that  State  until  that  day. 

Taking  that  as  the  time  from  which  the  three  years  should 
commence  running,  these  suits  of  the  appellees  having  been 
commenced  in  December,  1868,  were  instituted  within  the 
three  years  allowed  by  statute  for  application  to  be  made  to 
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open  the  decrees  of  foreclosure.  Appellants  contend  that  the 
running  of  the  limitation  of  the  three  years  was  suspended 
only  during  such  time  as  Davis  was  actually  prevented  by  the 
war  from  having  access  to  the  court,  and  that  that  time  ex- 
pired when  Davis  was  in  Havana,  in  August,  1863. 

In  Mixer  v.  Sibley  the  court  say:  "The  fact  of  inaccessi- 
bility may  be  considered  the  true  reason  why  this  statute  (of 
limitations)  has  been  held  to  be  suspended  during  a  time  of 
war;"  and  it  was  there  held  that  the  efflux  of  time  as  to  re- 
demption was  suspended  during  the  continuance  of  hostilities, 
and  that  hostilities  did  not  cease  until  June  13th,  1865,  the 
date  of  the  President's  proclamation  to  that  effect. 

That  proclamation  removed  all  restrictions  upon  ordinary 
pacific  intercourse  between  the  people  of  the  different  sections 
of  the  country  east  of  the  Mississippi  river.  In  Semmes,  Admr. 
v.  The  City  Fire  Ins.  Co.,  6  Blatchf.  458,  it  was  said :  "  By 
the  common  consent  of  all  departments  of  the  government, 
such  intercourse  (private  civil  affairs)  was  substantially  free 
and  unrestrained  after  June  13th,  1865,  as  well  as  after  April 
2d,  1866  ;"  and  it  was  there  held,  that  the  right  to  bring  suits 
on  contracts  made  before  the  war  was  revived  on  the  13th  of 
June,  1865.  Davis  was  released  from  his  imprisonment  in 
June,  1865;  he  was  engaged  in  the  summer  and  fall  of  that 
year  in  building  steamboats  in  Indiana.  In  September  or 
October  of  that  year  he  was  in  Chicago,  the  place  of  the  hold- 
ing of  the  court,  looking  after  this  property.  It  must  be 
presumed  he  then  ascertained,  if  he  did  not  know  before,  that 
the  mortgages  had  been  foreclosed,  and  he  was  bound  to  know 
what  were  his  rights  and  duties  in  regard  to  relief  and  redemp- 
tion from  the  sales.  At  least  from  this  time  we  must  consider 
the  suspension  as  having  ceased,  and  the  three  years  as  hav- 
ing commenced  to  run;  and  three  years  from  that  time  had 
expired  before  the  appellees  commenced  these  suits.  From 
that  time  Davis  was  in  a  position  where  he  could  avail  him- 
self of  the  opportunity  afforded  by  the  statute  to  appear  in 
the  foreclosure  suits,  open  the  decrees,  file  his  answers,  and 
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redeem  his  lands.  He  could  then  have  as  freely  prosecuted 
a  suit  in  any  of  the  courts  of  this  State,  as  could  a  citizen  of 
this  State.  The  disability  to  sue  which  attaches  to  the  char- 
acter of  alien  enemy  continues  only  while  the  party  is  abid- 
ing in  his  own  country.  Clark  v.  Morey,  10  Johns.  71 ;  Brad- 
well  v.  Weeks,  1  J.  Ch.  208;  Hutchison  v.  Brock,  11  Mass. 
122;   Wells  v.  Williams,  1  Lord  Raym.  283. 

But  it  is  not  essential  that  Davis  should  not  have  been 
under  disability  to  sue,  for  the  action  of  the  defendant  under 
the  section  of  the  statute  in  question,  is  a  defensive  proceed- 
ing, and  for  the  purpose  of  prosecuting  it  the  court  was 
always  open  to  Davis  and  those  representing  him.  McVeigh 
v.  United  States,  supra. 

But  it  is  answered,  no  matter  what  might  have  been  the 
actual  situation  of  Davis,  his  legal  status  was  that  of  an  alien 
enemy  until  the  close  of  the  war,  and  he  must  be  intended  as 
having  been  denied  the  opportunity  to  appear  and  protect  his 
interest  in  this  property.  Regard  is  to  be  had  to  the  nature 
of  the  application.  It  is  one  made  to  a  court  of  equity  for 
relief  against  the  consequences  of  not  doing  what,  by  the  un- 
controllable accident  of  war,  the  party  was  prevented  from 
doing,  and  a  case  of  actual  hindrance  must  be  shown,  not  a 
mere  theoretical  one  arising  out  of  the  idea  of  the  legal  status 
of  an  alien  enemy;  else,  he  fails  to  make  out  a  "conscien- 
tious title  to  relief,"  which  he  must  do.  1  Story  Eq.  Ju.  §  79. 

We  fail  to  perceive  that  by  reason  of  the  accident  of  the 
war,  Davis  was  prevented  from  paying  his  mortgage  indebt- 
edness, or  from  redeeming  his  lands,  or  from  having  his  day 
in  court  to  show  cause  against  the  foreclosure  proceedings. 

A  point  is  made  that  there  is  a  fatal  defect  in  the  foreclosure 
proceedings  for  the  want  of  a  sufficient  affidavit  of  the  non- 
residence  of  the  defendants,  in  that  the  affidavits  are  not  enti- 
tled in  the  christian  and  surnames  of  all  the  complainants  and 
of  all  the  defendants,  and  that  these  may  be  regarded  as  bills 
of  review,  where  advantage  may  be  taken  of  such  a  defect. 
The  affidavits  were  entitled  in  the  one  case,  Horatio  Seymour 
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et  al.  v.  John  W.  Davis  et  al.  and  in  the  other,  Horatio  Seymour 
et  al.  v.  John  W.  Dams.  Cases  are  to  be  found  where  affida- 
vits of  this  description  have  been  pronounced  insufficient,  but 
in  White  v.  Hess  et  al.  8  Paige,  543,  a  like  form  of  affidavit 
was  held  sufficient,  with  which  we  agree. 

Another  ground  for  equitable  interference  and  relief  which 
is  urged  is,  that  the  institution  of  the  foreclosure  proceedings 
was  a  breach  of  good  faith  toward  Davis,  on  account  of  an 
alleged  extension  of  time  of  payment.  Davis  testifies  that  in 
January,  1858,  when  he  paid  to  Mr.  Coventry  the  first  install- 
ment on  the  mortgage  on  land  in  section  12,  he  remarked 
that  he  might  find  it  difficult  to  make  the  payments  on  the 
two  mortgages  in  the  future  as  they  became  due,  and  might 
want  an  extension ;  and  that  Coventry  replied  that  the  funds 
which. had  before  been  paid  by  him  were  tied  up  by  proceed- 
ings in  court  between  the  Price  and  Seymour  estates,  and  that 
it  would  be  better  for  them  if  the  payments  were  not  made, 
because  if  made,  they  would  lose  the  interest.  Laying  aside 
the  want  of  any  authority  in  Coventry  to  affect  the  Seymours 
by  such  a  statement,  it  is  manifest  that  Davis  did  not  rely 
upon  that  as  any  extension  of  payment,  because  he  subse- 
quently made  applications  to  the  Seymours  themselves  upon 
the  subject.  After  this,  Davis,  in  the  winter  of  1857-8,  ap- 
plies to  Horatio  Seymour  for  an  extension,  who  refers  him 
to  his  brother,  John  P.,  as  attending  to  their  land  matters, 
saying  that,  so  far  as  he  was  concerned,  he  was  willing  to  give 
him  longer  time.  We  say  the  winter  of  1857-8,  though  Davis 
states  it  as  1858-9;  he  is  evidently  mistaken  in  this,  as  ap- 
pears from  his  letter  of  March  9th,  1858,  referring  to  this  in- 
terview, and  from  the  stipulation  in  evidence  of  what  Hora- 
tio Seymour  would  state  as  to  the  time,  which  was  received 
as  evidence.  We  next  have  the  letter  of  Davis  of  March  9th, 
1858,  to  John  F.  Seymour,  wherein  he  speaks  of  having  had 
some  conversation  with  Mr.  Coventry,  and  also  with  his 
brother  at  Washington,  in  reference  to  an  extension  of  time 
on  the  payment  due  February  21st,  of  $2600,  and  asks  for  six 
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months'  extension,  stating  that  he  might  be  prepared  to  pay 
it  earlier,  that  he  was  anxious  to  pay  it  as  early  as  possible. 

He  next  has  an  interview  with  John  F.  Seymour  on  the 
subject,  in  the  spring  or  summer  of  1858,  at  which,  he  testi- 
fies, he  made  an  application  for  an  extension  of  time  to  pay 
these  mortgages;  that  Seymour  said  he  was  not  disposed  to 
press  him  in  these  payments,  and  had  no  objection  to  giv- 
ing the  extension,  and  that  he  then  assented  to  it;  that  no 
definite  time  was  agreed  upon.  This  evidence  of  what  trans- 
pired between  Davis  and  Coventry  and  the  Seymours,  is  all 
there  is  in  the  record,  save,  perhaps,  the  Price  matter,  which 
will  be  hereafter  noticed,  upon  which  to  base  the  claim  of  ex- 
pectation of  extension,  or  any  indulgence  in  payment.  It  is 
not  claimed  that  there  was  any  valid  extension  of  payment 
which  would  have  amounted  to  any  defense  against  the  fore- 
closure suits,  but  that  there  was  an  assent  to  an  extension  of 
payment  on  this  mortgage  indebtedness  for  an  indefinite  period 
of  time,  which  amounted  to  an  understanding  that  no  pro- 
ceeding to  foreclose  the  mortgages  should  be  taken  without  rea- 
sonable notice  to  Davis  to  make  payments.  We  do  not  think 
that  from  what  occurred  there  was  any  active  duty  imposed 
upon  the  Seymours  to  give  notice  before  commencing  foreclos- 
ure proceedings,  but  that  there  was  an  assent  to  the  extension  of 
payment  for  a  reasonable  length  of  time,  before  the  expiration 
of  which  suit  should  not  have  been  commenced ;  and  what 
that  reasonable  time  was,  is  to  be  determined  in  view  of  all 
the  circumstances  of  the  case. 

As  bearing  upon  this,  it  is  to  be  noted  that  the  time  asked 
for  in  Davis'  letter  is  only  six  months,  with  an  intimation  of 
being  prepared  to  pay  earlier;  and  it  is  only  in  reference  to 
the  payment  which  had  become  due  February  21st,  1858,  of 
§2600  on  the  mortgage  on  land  in  section  6 ;  and  according 
to  the  letter,  it  was  only  as  to  this  particular  payment  that 
the  previous  applications  for  extension  to  Coventry  and  Ho- 
ratio Seymour  were  made.  This  affords  reason  to  think  that 
the  subsequent  conversation  with  John  F.  Seymour  might 


304  Seymour  et  at.  v.  Bailey  et  al.  [Sept.  T. 

Opinion  of  the  Court. 

have  been  in  regard  to  the  extension  of  this  particular  pay- 
ment only.  The  20th  of  November,  1860,  comes  around.  In 
the  meantime  nothing  has  been  paid;  two  yearly  installments 
on  each  mortgage  had  become  due,  and  besides,  the  install- 
ment of  February  21st,  1858,  remained  unpaid.  On  said 
20th  of  November,  Davis  writes  a  letter  to  Coventry.  It 
purports  to  be  in  answer  to  a  previous  letter  from  the  latter. 
Davis  says,  from  one  expression  in  his  answer  Coventry's  let- 
ter may  have  referred  to  the  payments  on  these  mortgages. 

Even  had  there  been  a  duty  resting  upon  the  Seymours,  as  is 
supposed,  to  apply  to  Davis  for  payment  before  foreclosing, 
it  might  reasonably  be  presumed  that  this  letter  of  Coventry 
was  a  discharge  of  that  duty. 

In  this  letter  of  his  to  Coventry,  Davis  says  he  had  intended 
offering  to  resume  payments,  making  them  every  ninety 
days  from  $1000  to  §1500,  but  the  result  of  the  election,  he 
fears,  will  prevent.  Not  that  his  straitened  circumstances 
would  prevent,  or  any  extension  of  time,  or  the  Price  suit. 
And  he  says,  if  a  majority  go  for  secession,  he  will  go  with 
them. 

This  letter  reasonably  gave  the  Seymours  to  understand, 
that  in  case  of  the  secession  of  the  State  of  Alabama,  Davis 
would  make  no  further  payments  on  his  mortgages.  It  seems 
idle  to  say  that  after  this  time  the  reason  why  Davis  did  not 
make  payments  on  the  mortgages  was,  that  he  was  led  into 
the  neglect  to  do  so  by  any  promise  of  extension  of  payment. 

There  was  the  same  neglect  of  Davis  to  pay  the  taxes  on 
the  lands  as  there  was  to  pay  the  mortgages.  He  paid  none 
after  those  for  the  year  1859,  and  the  lands  were  sold  in  1861 
for  the  taxes  of  1860.  He  does  state  that  he  wrote  twice, 
through  the  blockade,  to  Mr.  Huntington,  at  New  Orleans, 
to  send  money  to  Mr.  Watson,  at  Chicago,  to  pay  the  taxes, 
but  that  he  received  no  reply  to  either  of  the  letters. 

If  he  had  any  concern  for  the  property,  why  did  he  not  at- 
tend to  the  payment  of  the  taxes  on  it  when  he  was  in  Ha- 
vana, in  August,  1863,  with  ample  means? 
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The  omission  to  pay  the  taxes,  surely,  was  not  caused  by 
anything  said  to  him  by  John  F.  Seymour  at  the  interview 
with  him.  Instead  of  availing  himself  of  this  opportunity 
when  at  Havana  to  pay  the  taxes  and  the  mortgage  debts,  he 
endeavors  to  return,  with  his  means,  to  the  blockaded  port  of 
Mobile,  where  he  would  be  in  a  situation  of  physical  inability 
to  make  the  payments,  and  he  is  captured  in  the  act  of  so 
doing. 

There  was  a  wilful  default  in  the  payment  of  taxes;  and  it 
affords  ground  of  inference  that  the  default  in  making  the 
mortgage  payments  was  of  the  same  character.  It  is  confirma- 
tory of  the  evidence  afforded  by  the  letter  of  November  20th, 
1860,  of  a  deliberate  decision  not  to  pay  anything  more  on  the 
property,  in  case  Alabama  should  take  the  step  which  she  did. 
The  terras  of  the  mortgages  rendering  the  premises  liable  to 
be  sold,  in  case  of  default,  on  giving  thirty  days  notice  in  a 
newspaper,  called  for  especial  vigilance  on  Davis'  part  as  to 
delinquent  payments.  In  commencing  the  foreclosure  suits 
in  December,  1861,  nearly  three  years  and  a  half  after  the 
interview  with  John  F.  Seymour,  we  see  no  just  cause  of  com- 
plaint, in  view  of  the  intervening  defaults,  and  of  what  had 
transpired,  either  that  the  mortgagees  had  not  waited  upon 
Davis  for  a  reasonable  time,  or  that  the  proceeding  was  in 
violation  of  any  understanding  had  at  that  interview,  or  a 
disappointment  of  any  reasonable  expectations  which  could 
have  been  excited  on  the  part  of  Davis  by  the  conduct  of  the 
Seymours. 

The  pendency  of  the  Price  suit  in  the  United  States  Court 
is  insisted  on  as  ground  for  reliance  upon  an  implied  exten- 
sion of  time  of  payment  to  Davis  until  its  termination,  and 
also  as  a  defense  to  the  foreclosure  suits,  and  as  divesting  the 
State  court  of  all  jurisdiction  in  the  premises,  for  the  alleged 
reason  that  the  mortgage  debt  and  premises  were  in  the  ex- 
clusive jurisdiction  and  custody  of  the  United  States  Circuit 
Court. 

20— 66th  III 
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That  case  was  this :  Jeremiah  Price  and  Henry  Seymour 
(the  father  of  the  Seymours,  parties  to  this  record),  in  1835, 
entered  into  a  contract,  whereby  Western  lands  were  to  be 
selected  and  purchased  by  Price,  in  the  name  of  Seymour, 
with  money  furnished  by  the  latter,  amounting  to  $5000. 
They  were  to  be  sold  within  five  years,  and,  after  deducting 
from  the  proceeds  the  outlay,  with  interest  and  taxes,  there 
was  to  be  paid  over  to  Price  one-half  of  the  residue.  Two 
thousand  two  hundred  and  forty  acres  of  land  in  Illinois  were 
purchased  under  the  contract,  of  which  the  mortgaged  premi- 
ses in  question  were  a  part. 

July  6,  1857,  John  High,  as  administrator  of  the  estate  of 
Price,  filed  a  bill  against  the  heirs  and  devisees  of  Henry 
Seymour,  setting  forth  that,  since  the  death  of  Price,  he  had 
acted  as  the  agent  of  the  Seymours,  in  regard  to  the  lands; 
that  he  had  in  his  hands  $18,488,  proceeds  arising  from  sales 
of  the  lands,  subject  to  be  paid  as  the  court  should  order; 
that,  as  administrator  of  Price,  he  was  entitled  to  one-half 
of  the  clear  proceeds  of  the  sales ;  that  the  defendants  refused 
to  admit  and  allow  the  right  of  the  Price  estate  to  said  half  of 
the  proceeds.  The  bill  prayed  for  an  accounting,  that  High, 
as  such  administrator,  might  be  declared  entitled  to  retain 
one-half  of  the  clear  proceeds  of  all  sales  made  or  to  be 
made;  that  the  unsold  portions  of  the  lands  might  be  sold 
under  the  direction  of  the  court,  and  prayed  for  an  injunction 
forbidding  the  making  of  any  further  sales  of  the  lands,  or 
the  withdrawing  from  the  complainant  any  further  moneys 
derived  from  sales.  No  injunction  was  ever  issued  or  receiver 
appointed.  The  cause  was  removed  into  the  United  States 
Circuit  Court,  and  a  final  decree  was  not  entered  until  May, 
1869.  December  7,  1859,  a  stipulation  was  entered  into  that 
$10,347.69  of  the  money  in  the  hands  of  High,  the  adminis- 
trator, should  be  placed  in  the  hands  of  the  attorney  of  the 
defendants,  to  be  deposited  and  remain  drawing  interest,  and 
abide  the  decision  of  the  court;  the  stipulation  declaring  that 
the  money  had  hitherto  been  retained  and   kept   back  as  a 
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substitute  for,  and  equivalent  in  security  to  an  injunction  for 
the  complainant,  instead  of  an  injunction  prayed  for  in  the 
bill,  and  that  it  should  so  remain  for  the  same  purpose. 

We  are  at  a  loss  to  conceive  how  it  can  be  regarded,  that 
by  force  of  this  suit  in  the  United  States  Court,  the  mortgage 
debt  and  premises  came  to  be  within  the  exclusive  jurisdic- 
tion and  custody  of  that  court.  That  suit  was,  to  have  the 
alleged  trust  declared,  to  have  an  order  for  the  distribution 
of  the  moneys  in  the  administrator's  hands,  and  for  an  ac- 
counting. There  being  no  injunction  or  receiver,  it  is  not 
perceived  wherein  it  was  in  conflict  with  the  object  of  that 
suit,  that  the  trustees,  the  Seymours,  should  go  on  in  the  ex- 
ercise of  their  office  as  trustees,  and  make  collections  of  the 
moneys  due,  either  by  suit  or  otherwise,  and  they  would  be 
subject  to  be  accounted  for  by  them  in  that  suit. 

It  is  claimed,  that  during  the  pendency  of  that  suit,  Davis 
could  not  safely  pay  the  mortgage  debts  to  the  Seymours, 
and  that  purchasers  at  a  foreclosure  sale  could  not  safely  buy 
the  property;  and  that  therein  it  was  injurious  to  the  in- 
terests of  the  mortgagor  to  have  a  foreclosure  made  while  that 
suit  was  pending,  as  competition  at  a  foreclosure  sale  would 
be  destroyed  or  lessened  by  reason  of  its  not  being  safe  for 
purchasers  to  buy  at  such  sale,  on  account  of  the  pendency 
of  the  Price  suit.  We  apprehend,  that  whatever  might  be 
the  result  of  an  accounting  in  the  Price  suit,  neither  pur- 
chasers of  the  mortgaged  premises,  under  a  decree  of  fore- 
closure, could  be  disturbed  in  their  titles,  nor  could  Davis  be 
called  upon  for  repayment  of  any  moneys  he  might  have  paid 
to  the  Seymours.  The  $10,347.69  was  accepted  and  taken 
in  lieu  of  an  injunction,  and  as  a  sufficient  security  against 
any  loss  which  might  be  sustained  in  consequence  of  the  col- 
lection of  outstanding  moneys  by  the  trustees,  and  it  should 
be  regarded  as  a  virtual  assent  to  the  making  of  such  collec- 
tions. That  suit  would  not  affect  the  title  to  the  lands  which 
Davis  had  bought  of  the  Seymours.  They  were  purchased 
prior  to  the  commencement  of  the  suit. 
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There  seems  no  ground  to  say  that  the  pendency  of  the 
Price  suit  influenced  Davis  in  not  making  his  payments.  Not 
a  word  was  exchanged  between  the  parties  on  the  subject  of 
that  suit,  save,  that  in  January,  1858,  Coventry  made  the  un- 
authorized remark,  so  far  as  appears,  that  the  former  moneys 
paid  by  Davis  were  tied  up  by  that  suit,  and  that  it  would 
be  better  for  the  Seymours  if  the  payments  were  not  made, 
on  account  of  the  interest;  and  may  be  Watson  made  a  re- 
mark about  the  suit  when  Davis  saw  him  when  he  was  .in 
Chicago,  in  the  fall  of  1865.  Davis,  after  what  Coventry  told 
him,  made  a  subsequent  payment  in  December,  1858,  of  the 
last  installment  on  the  purchase  of  another  piece  of  land  in 
section  36,  for  $9000,  which  shows  that  the  pendency  of  the 
Price  suit  did  not  stand  in  his  way.  His  delinquency  in 
payments,  we  think,  was  due  to  causes  quite  other  than  that, 
as  before  endeavored  to  be  shown* 

Our  conclusion  is,  that  the  consequences  which  are  the  sub- 
ject of  the  bill  of  complaint,  and  against  which  relief  is  asked, 
did  not  result  from  inability  to  obviate  them  by  reason  of  any 
event  over  which  Davis  had  no  power  of  control ;  that  they 
are  not  imputable  to  any  violation  of  good  faith  on  the  part 
of  the  mortgagees;  but  that  they  are  due  to  Davis'  own  delib- 
erate neglect  and  inattention ;  and  that  on  the  settled  prin- 
ciples which  govern  in  the  administration  of  equitable  relief, 
no  equitable  ground  of  complaint  is  shown,  and  that  the  bill 
should  have  been  dismissed. 

The  decree  must  be  reversed  and  the  cause  remanded  for 
further  proceedings  consistent  with  this  opinion. 

Decree  reversed.* 

*Seymour  et  al.  v.  Davis  et  al. 

Per  Curiam  :    For  the  reasons  set  forth  in  the  opinion  in  the  preceding  case  of  Horatio 

Seymour  et  al.  v.  John  F.  Bailey  ct  al.  the  decree  in  this  case  is  reversed  and  the  cause 

remanded. 

Decree  reversed. 
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A.  H.  Spray 

V. 

Richard  Ammerman. 

1.  Animals — right  to  remove  cattle  trespassing.  Where  cattle  are  tres- 
passing upon  the  premises  of  a  party,  he,  and  also  the  members  of  his 
family,  have  the  undoubted  right  to  use  all  reasonable  means  and  sufficient 
force  to  remove  them,  and  there  is  nothing  illegal  in  driving  such  cattle 
from  the  premises  with  dogs,  if  no  unnecessary  injury  is  done  to  the  stock. 

2.  When  the  plaintiff  and  defendant  occupied  adjoining  premises,  and 
the  cattle  of  the  latter  were  in  the  habit  of  escaping  through  an  insuffi- 
cient division  fence  into  the  premises  of  the  plaintiff,  the  defect  in  such 
fence  being  attributable  to  the  defendant,  and  the  plaintiff's  daughter 
chased  them  back  with  the  plaintiff's  dog,  and  shortly  afterwards  the  de- 
fendant came  and  shot  the  dog  on  plaintiff's  premises :  Held,  that  the 
defendant  had  no  right  to  kill  *  the  dog,  unless  he  was  a  nuisance  in  the 
neighborhood,  but  if  injury  ensued  beyond  what  was  necessary  to  drive 
the  cattle  back  upon  his  own  premises  he  had  his  action  therefor. 

3.  Dogs — right  to  kill.  If  the  owner  of  cattle,  without  fault  on  his  part, 
is  unable  to  protect  them,  when  they  are  not  trespassing  upon  the  land  of 
the  plaintiff,  from  serious  injury  from  the  dog  of  the  latter,  then  it  seems 
he  would  have  the  right  to  kill  such  dog,  to  protect  his  stock. 

4.  Same — evidence  of  vicious  propensity.  The  fact  that  a  dog  had  chased 
defendant's  cattle  from  the  plaintiff's  land  back  to  the  defendant's  prem- 
ises where  they  had  escaped  through  an  insufficient  division  fence,  only 
when  directed  so  to  do  by  the  plaintiff,  or  members  of  his  family,  or  even 
his  disposition  to  keep  trespassing  stock  from  his  master's  premises,  does 
not  prove  a  vicious  propensity  in  him. 

5.  Same— instruction.  In  a  suit  to  recover  damages  for  the  killing  of 
a  dog,  the  killing  was  sought  to  be  justified  as  necessary  to  protect  the 
defendant's  cattle  from  serious  injury.  The  evidence  did  not  show  that 
the  dog  ever  bit  or  worried  the  defendant's  stock,  but  simply  run  them, 
and  that  only  when  set  after  them,  or  when  they  were  trespassing  upon 
the  plaintiff.  The  court  instructed  the  jury  that  if  they  found,  from  the 
evidence,  that  the  defendant  could  not  otherwise  protect  his  property  from 
the  ravages  of  the  dog,  he  had  a  right  to  kill  him ;  also,  that  if  the  dog 
was  in  the  habit  of  trespassing  on  defendant's  premises  and  running  his 
stock,  and  he  could  not  otherwise  protect  himself  from  the  frequent  at- 
tacks of  the  dog,  then  he  had  a  right  to  kill  him :  Held,  that  the  in- 
struction was  too  broad  and  calculated  to  mislead  the  jury,  and  was  not 
warranted  by  the  facts. 
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6.  Dogs — whether  they  have  a  commercial  value,  is  a  question  of  fact.  In 
a  suit  by  the  owner  of  a  dog  to  recover  damages  for  killing  the  same,  the 
court  instructed  the  jury  that  dogs  had  no  established  commercial  value 
in  that  county :  Held,  that  this  was  not  a  question  of  law,  but  one  of  fact 
for  the  determination  of  the  jury 

7.  Same — evidence  to  show  value.  In  a  suit  to  recover  for  the  killing  of 
a  dog,  the  court  instructed  the  jury  that  they  should  find  his  value  from 
the  evidence  of  his  qualities,  both  good  and  bad,  rather  than  from  the 
opinions  of  witnesses,  who  based  their  estimates  on  the  loss  of  the  services 
of  the  dog  for  a  given  time :  Held,  that  the  instruction  was  erroneous,  as 
the  jury  had  the  right  to  consider  both  kinds  of  the  evidence  in  fixing 
the  value  of  the  clog,  and  as  it  excluded  from  consideration  any  question 
of  commercial  value  and  loss  of  services. 

8.  Recoupment — in  mitigation  in  case  of  tort.  In  an  action  by  the 
plaintiff  to  recover  damages  for  the  killing  of  his  dog  by  the  defendant, 
the  latter  may  show  that  he  wrongfully  sustained  damages  from  the  trans- 
action, for  which  he  was  sued,  or  immediately  connected  with  it,  in  miti- 
gation of  damages ;  but  the  matter  shown  in  mitigation  must  have  been 
not  only  wrongful,  but  must  be  immediately  connected  with  the  tort  for 
which  he  is  sued. 

9.  But  where  the  defendant  killed  plaintiff's  dog  because  he  was  used 
in  chasing  defendant's  cattle  front  the  plaintiff's  premises  upon  which 
they  were  trespassing,  and  they  received  no  more  injury  than  was  rea- 
sonably necessary  in  driving  them  from  the  plaintiff's  field :  Held,  that 
such  injury  could  not  be  shown  in  mitigation. 

Appeal  from  the  Circuit  Court  of  Iroquois  county ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

This  was  an  action  by  the  appellant  to  recover  damages  for 
the  killing  of  his  dog. 

On  the  trial  the  circuit  court,  amongst  others,  gave  the 
following  instructions  at  the  request  of  the  defendant  below: 

1 .  "If  you  find  from  the  evidence  that  the  defendant  could 
not  otherwise  protect  his  property  from  the  ravages  of  the 
dog,  defendant  had  a  right  to  kill  him. 

2.  "  If  you  believe  from  the  evidence  that  this  dog  was  in 
the  habit  of  trespassing  on  defendant's  premises  and  running 
his  stock,  and  he  could  not  otherwise  protect  himself  from 
the  frequent  attacks  of  the  dog,  then  he  had  a  right  to  kill 
him. 


1872.]  Spray  v.  Ammerman.  311 

Opinion  of  the  Court. 

3.  "Dogs  are  not  articles  of  commercial  value  in  this 
county,  and  in  order  to  find  the  value  of  such  dog,  you  must 
do  so  from  the  evidence  of  his  qualities,  both  good  and  bad, 
rather  than  from  evidence  of  witnesses,  who  base  their  opin- 
ions on  the  loss  of  services  of  a  dog  for  a  given  time." 

Messrs.  Eoff,  Doyle  &  McCullough,  for  the  appellant. 

Messrs.  Blades  &  Kay,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  appellant,  before  a  justice 
of  the  peace,  against  appellee,  to  recover  damages  for  killing 
a  dog  owned  by  appellant.  The  case  was  afterwards  re- 
moved to  the  circuit  court  by  appeal,  where  a  trial  was  had 
by  the  court  and  a  jury,  resulting  in  favor  of  defendant,  and 
the  record  is  brought  by  plaintiff  to  this  court  on  appeal,  and 
various  errors  are  assigned. 

It  appears  that  the  parties  live  on  adjoining  farms,  and 
that  a  partition  fence  between  them  was  insufficient  to  turn 
stock ;  that  appellee's  cattle  were  in  the  habit  of  getting 
over  this  fence  upon  the  premises  of  appellant,  and  he  and 
members  of  his  family  were  in  the  habit,  when  driving  the 
cattle  back  on  appellee's  premises,  of  using  the  dog  for  the 
purpose,  and  from  this  source  bickerings  had  grown  up  be- 
tween the  parties,  complaints  and  remonstrances  had  fre- 
quently occurred,  and  good  feeling  between  the  parties  seems 
to  have  ceased.  It  seems,  from  the  evidence,  that  the  parties 
had  agreec.  to  make  and  had  partly  made  a  good  plank  parti- 
tion fence  between  their  fields,  and  appellee  was  to  remove 
the  brush  fence  through  which  the  cattle  seem  to  have  passed, 
and  appellant  was  to  replace  it  with  a  good  plank  fence. 
Appellee  had  removed  a  portion  of  the  brush  fence  and  ap- 
pellant hao  supplied  that  portion  with  the  fence  as  agreed, 
and  appellant  swears  that  he  had  requested  appellee  to  re- 
move the   balance  that  he  might  put  up  the  plank  fence,  but 
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appellee  replied  he  did  not  have  time,  and  had  neglected  to 
do  so  up  to  the  time  he  shot  the  dog. 

On  the  day  appellee  killed  the  dog,  as  appellant's  daughter 
testifies,  and  she  is  not  contradicted,  appellee's  cattle  got 
through  this  brush  fence  into  appellant's  field,  and  she  set 
the  dog  after  them  to  drive  them  back  upon  appellant's  pas- 
ture; the  dog  ran  after  them  until  they  had  passed  into  appel- 
lee's field  and  a  short  distance  beyond,  and  then  returned  to 
where  she  was,  near  her  father's  house,  and  laid  down  near 
her ;  soon  after,  appellee  came  with  a  gun,  and  whilst  the  dog 
was  lying  there,  shot  and  killed  him. 

Appellee,  in  his  testimony,  details  many  occurrences  en- 
tirely foreign  to  the  case,  much  of  it  calculated  to  prejudice 
the  case  in  his  favor;  and  upon  this  the  instructions  given 
for  him  were  calculated  to  mislead.  The  first  and  second 
given  for  him  were  too  broad  in  the  rule  they  announce. 
There  is  no  evidence,  that  we  are  able  to  find,  from  which 
it  appeared  the  dog  bit  or  worried  appellee's  stock,  but 
simply  run  them,  and  only  when  set  after  them  or  when  the 
cattle  were  trespassing  on  appellant.  It  is  perfectly  apparent, 
had  the  fence  between  the  fields  been  made  there  woald  not 
have  been  the  slightest  occasion  for  killing  the  dog;  and  it 
appears  that  the  fault  in  not  making  the  fence  grew  out  of 
appellee  neglecting,  as  he  had  agreed,  to  remove  the  brush 
fence,  that  appellant  might  replace  it  with  one  that  would 
have  turned  the  stock.  Even  if  the  rule  was  as  announced, 
still  the  facts  did  not  warrant  the  instructions  as  given.  They 
should  have  been  modified  so  as  to  have  informed  the  jury 
that  if  it  appeared  from  the  evidence  that  appellee,  without 
fault  on  his  part,  was  unable  to  protect  his  cattle,  when  not 
trespassing  on  appellant,  from  serious  injury  froir  the  dog, 
then  he  would  have  a  right  to  kill  it.  But  when  the  cattle 
were  trespassing  on  appellant  he  had  the  undoubted  right, 
and  the  members  of  his  family  had  the  same  right,  to  use  all 
reasonable  means  and  sufficient  force  to  remove  them  from 
his  premises.     And  it  seems  both  parties  used  tfyeir  dogs  in 
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driving  the  other's  cattle  from  his  premises,  and  we  fail  to 
see  anything  illegal  in  doing  so,  if  no  unnecessary  injury  was 
done  to  the  stock. 

Again,  the  first  instruction  informs  the  jury  that  if  he  could 
not  otherwise  protect  his  stock  from  the  ravages  of  the  dog, 
then  he  might  kill  him.  The  evidence  did  not  authorize  the 
use  of  the  term  ravage.  It  means  to  lay  waste  or  destroy  by 
violence,  to  spoil,  to  waste,  etc.,  and  there  is  no  pretense  that 
there  was  any  danger  of  the  dog  destroying  the  cattle.  The 
evidence  only  shows  the  dog  was  in  the  habit  of  going  after 
the  cattle  when  they  were  trespassing  on  appellant's  place, 
and  following  them  upon  appellee's  premises;  and  the  third 
instruction  assumes,  as  a  matter  of  law,  that  such  dogs  have 
not  an  established  commercial  value  in  that  county.  That 
was  not  a  question  of  law,  but  one  of  fact  for  the  determina- 
tion of  the  jury;  and  not  only  so,  but  the  evidence  did  show 
that  animals  of  that  character  had  been  frequently  sold,  and 
for  a  valuable  consideration.  Several  of  the  witnesses  testi- 
fied that  they  had  purchased  and  paid  money  for  such  ani- 
mals. Again,  it  said  to  the  jury,  that  they  should  find  his 
value  from  his  qualities  rather  than  from  the  opinions  of  wit- 
nesses, who  place  their  estimate  on  the  loss  of  services  of  the 
dog  for  a  given  time.  This  is  wrong,  as  it  is  clear  that  the 
jury  would  have  a  right  to  consider  both,  in  fixing  the  value 
of  the  dog.  This  instruction  took  from  the  jury  the  consid- 
eration of  any  question  of  commercial  value  and  loss  of  ser- 
vices, and  hence  was  too  restricted  in  its  scope  and  should  not 
have  been  given. 

It  is  also  urged  that  the  court  below  erred  in  refusing  in- 
structions asked  by  appellant.  We  are  of  the  opinion  the 
first  of  his  refused  instructions  was  proper,  and  should  have 
been  given.  The  habits  of  the  dog  did  not  justify  appellee 
in  killing  him  unless  he  was  a  nuisance  to  the  neighborhood, 
and  the  evidence  fails  to  show  he  was.  On  this  occasion  the 
dog  was  directed  by  the  daughter  of  appellant  to  go  after 
the  cattle,  and  that  gave  appellee  no  right  to  kill  the  dog; 
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but  if  injury  ensued  beyond  what  was  necessary  to  drive 
them  back  on  his  own  premises,  then  he  had  his  action  tor 
the  injury.  The  animal,  of  his  own  will,  had  done  no  wrong, 
he  had  only  done  what  he  was  directed,  and  this  did  not  prove 
in  him  a  vicious  propensity,  nor  did  his  doing  so,  when  di- 
rected, on  other  occasions,  or  even  his  disposition  to  drive 
appellee's  stock  back  to  his  own  premises  when  trespassing  on 
his  master. 

It  is  also  urged  that  the  court  erred  in  instructing  the 
jury  that  appellee  could  recoup  the  damages  occasioned  by 
the  dog  at  the  time  he  was  killed.  The  rule  is  correct  in  a 
limited  sense,  but  not  in  the  broad  terms  in  which  it  is  an- 
nounced in  the  instructions.  That  defendant  may  show  that 
he  has  wrongfully  sustained  damages  from  the  transaction 
as  immediately  connected  with  it,  for  which  he  is  sued)  in 
mitigation  of  damages,  is  no  doubt  true ;  but  the  matter  shown 
in  mitigation  must  have  been  not  only  wrongful,  but  must 
be  immediately  connected^  with  the  tort  for  which  suit  was 
brought.  If,  in  this  case,  the  cattle  received  injury,  but  no 
more  than  was  reasonably  necessary  in  driving  them  from 
appellant's  field  to  that  of  appellee,  then  such  injury  could 
not  be  shown  in  mitigation ;  but  any  excess  over  and  above 
what  may  have  been  reasonably  necessary,  might.  The  in- 
structions were  too  broad,  and  may  have,  and  no  doubt  did, 
mislead  the  jury. 

For  the  errors  indicated  the  judgment  is  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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John  L.  McCormick 

v. 
William  L.  Huse. 

1.  Evidence — to  contradict  facts  admitted  by  the  pleadings,  not  admis- 
In  an  action  of  trespass  for  injury  to  plaintiff's  private  road  to  a 

ferry  landing,  the  defendant  pleaded  that  the  tract  of  land  was  the  soil  and 
freehold  of  A,  and  that  the  trespasses  were  committed  by  his  leave.  To 
this  the  plaintiff  replied,  setting  up  a  written  agreement  of  A  for  the  right 
of  way  over  the  land  to  the  ferry,  its  terms,  the  consideration  of  it,  and 
the  taking  of  possession  under  it,  and  construction  of  the  road.  The  re- 
joinder was  that,  prior  to  the  acts  of  trespass,  the  premises  had  ceased  to 
he  used  as  a  road,  and  had  been  abandoned.  This  was  denied  by  the  sur- 
rejoinder: Held,  that  the  execution  of  the  agreement  by  A,  its  considera- 
tion, terms,  and  the  taking  of  possession  and  construction  of  the  road,  as 
stated  in  the  replication,  not  having  been  traversed,  were  admitted  to  be 
true,  and  that  it  was  error  to  admit  evidence  to  disprove  the  facts  thus  ad- 
mitted on  the  record. 

2.  Same — parol  to  vary  written  agreement — opinion.  Where  a  written 
agreement  for  a  right  of  way  was  read  in  evidence,  the  court  allowed  the 
party  who  executed  the  same  to  testify  to  his  understanding  of  the  con- 
tract, and  state  terms  and  conditions  not  in  the  writing :  Held,  that  the 
writing  was  the  best  evidence  of  the  witness'  understanding  at  the  time, 
and  that  parol  evidence  tending  to  vary  and  contradict  the  terms  and  con- 
ditions of  the  written  instrument,  was  incompetent  and  not  admissible. 

3.  Trespass — ; possession  necessary  to  maintain  action.  It  is  sufficient, 
in  an  action  of  trespass,  that  the  plaintiff  was  in  the  possession  of  the 
property  trespassed  upon.  It  is  not  necessary  that  his  possession  should 
be  an  exclusive  one. 

4.  Where  the  plaintiff's  instructions,  as  asked,  state  the  possession 
necessary  to  be  found  to  sustain  the  action,  it  will  be  error  for  the  court  to 
modify  the  same  by  requiring  the  jury  to  find  that  his  possession  was 
"actual  and  exclusive,"  as  such  modification  is  calculated  to  mislead  the 
jury. 

Appeal  from  the  Circuit  Court  of  LaSalle  county;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

This  was  an  action  of  trespass  quare  clausum  /regit,  by  John 
L.  McCormick  against  William  L.  Huse.      The  facts  upon 
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which  the  case  was  decided  in  this  court  are  stated  in  the 
opinion. 

The  second  of  the  plaintiff's  instructions  referred  to  in  the 
opinion,  was  as  follows: 

"2.  If  the  Illinois  River  Bridge  Company  did  construct 
their  floating  bridge  and  their  roadway  therefrom  to  the  bluff, 
and,  in  doing  so,  became  indebted  to  the  plaintiff  for  work 
and  money,  (or  work  or  money)  expended  in  doing  said  work; 
and  if,  in  consideration  thereof,  the  plaintiff  took  possession 
of  said  bridge  and  roadway  with  the  consent  or  acquiescence 
of  said  bridge  company,  for  the  purpose  of  reimbursing  him- 
self for  the  money  and  work  he  had  expended  and  had  so  in- 
vested, by  the  profits  arising  from  the  same,  and  he  was  so  in 
possession  of  said  floating  bridge  and  roadway,  using  the  same 
for  his  own  profit,  such  possession  is  sufficient  for  him  to 
maintain  trespass  for  any  unlawful  violation  of  such  posses- 


The  court  refused  to  give  the  instruction  as  asked,  but 
modified  the  same  by  inserting  the  words  "actual,  exclusive/7 
before  the  word  possession,  in  the  second  place  where  it  oc- 
curs. 

Verdict  and  judgment  in  favor  of  the  defendant.  Motion 
for  new  trial  overruled,  and  the  plaintiff  appealed. 

Messrs.  Dickey,  Boyle  &  Richolson,  for  the  appellant. 

Mr.  G.  S.  Eldridge,  and  Mr.  E.  F.  Bull,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  quare  clausum  f regit.  The  dec- 
laration, containing  five  counts,  after  averring  the  commission 
by  the  defendant  of  divers  distinct  acts  of  trespass  to  three 
several  closes  of  the  plaintiff,  alleged  further,  that  the  plaintiff 
was  possessed  of  a  pontoon  bridge  and  ferry  across  the  Illinois 
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river,  from  the  city  of  Peru  to  a  point  on  the  south  side  of  the 
main  channel  of  the  river,  situate  upon  one  of  said  closes,  and 
was  also  possessed'of  a  road,  which  he  had  constructed  at  great 
cost,  leading  from  the  bridge  and  ferry  across  said  close  to  a 
point  upon  plaintiff's  adjoining  close,  where  it  communicated 
with  a  highway;  that  defendant  dug  down  and  destroyed  cer- 
tain embankments  of  earth  constituting  a  part  of  the  road, 
and  erected  certain  fences  across  the  road,  whereby  travel  to 
and  from  the  bridge  and  ferry  was  obstructed. 

Various  points  are  made  for  the  reversal  of  the  judgment. 
We  shall  confine  our  attention  to  two  of  them,  as  we  find  in 
these  sufficient  ground  upon  which  to  dispose  of  the  case. 

The  4th  plea  was,  that,  as  to  so  much  of  the  trespasses  al- 
leged to  have  been  committed  on  the  south  fraction  of  the 
northeast  quarter  of  section  20  (one  of  said  closes),  that  ground 
was  the  soil  and  freehold  of  Theron  D.  Brewster,  and  that  the 
alleged  trespasses  were  committed  by  his  leave. 

The  second  replication  to  this  plea  was,  that,  on  the  11th  of 
June,  1857,  Brewster  agreed,  in  writing,  with  the  "  Illinois 
River  Bridge  Company  of  Peru,"  by  the  name  of  the  "  Bridge 
Company,"  as  follows: 

"I  hereby  agree  to  release  the  right  of  way  for  the  Bridge 
Company,  4  rods  wide,  across  the  south  fraction  of  the  north- 
east quarter  of  section  20,  on  the  opposite  side  of  the  river, 
commencing  at  the  opposite  side  of  Water  street,  in  the  town 
of  Ninewa,  the  line  across  as  agreed  upon  by  John  L. 
McCormick  and  Mr.  Bull,  and  surveyed  by  Mr.  Lambert,  city 
surveyor,  as  long  as  it  is  used  for  a  road ;  and  to  allow  the 
Bridge  Company  to  take  what  earth  they  may  want  to  raise 
their  embankments,  and  am  to  make  said  release  as  soon  as 
the  surveyor  gets  the  metes  and  bounds."  That,  in  pursuance 
of  the  agreement,  and  with  Brewster's  knowledge  and  consent, 
the  Bridge  Company  took  possession  of  the  land  and  con- 
structed the  road  thereon ;  that  thence  to  the  time  of  the  al- 
leged trespasses,  the  road  across  said  tract  was  used  as  a  road 
from  and  to  Peru;  that  the  consideration  of  the  agreement 
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was  the  construction  of  the  road  and  the  benefit  to  arise 
therefrom  to  Brewster  and  the  public,  and  that  at  the  time  of 
such  trespasses,  and  from  the  time  of  the  construction  of  the 
road,  plaintiff  was  and  still  is  in  the  actual  possession  of  the 
road,  holding  the  same  under  the  Bridge  Company. 

The  rejoinder  to  this  replication  was,  that,  prior  to  the  com- 
mission of  the  alleged  trespasses,  the  rights  of  the  Bridge 
Company  and  of  the  plaintiff  under  said  agreement  had  de- 
termined, and  the  premises  had  ceased  to  be  used  as  a  road, 
and  that  it  had  been  abandoned  by  the  Bridge  Company,  and 
Brewster  had  resumed  possession  thereof. 

The  surrejoinder  to  this  rejoinder  was,  that  the  premises 
had  not  ceased  to  be  used  as  a  road  at  the  time  of  the  com- 
mission of  the  alleged  trespasses,  upon  which  issue  was  taken. 

On  the  trial  evidence  was  given  tending  to  prove  that  the 
Illinois  River  Bridge  Company,  a  corporation  chartered  by 
the  act  of  the  legislature  of  the  10th  of  January,  1857,  did, 
in  that  year,  construct  across  the  Illinois  river  at  Peru  a  pon- 
toon bridge,  and  also  in  that  and  the  following  year  a  road- 
way from  the  south  end  of  the  bridge  through  the  closes  in 
question  to  the  bluff  on  the  south  side  of  the  river,  a  distance 
of  more  than  a  mile,  and  that  from  the  time  of  the  construction 
of  the  bridge  it  received  toll  from  persons  crossing  the  river 
on  the  bridge;  that  the  plaintiff,  as  a  contractor  for  the  Bridge 
Company,  at  his  own  expense,  constructed  the  bridge  and 
roadway,  and  that  about  1860,  the  Bridge  Company  being  in- 
debted to  the  plaintiff  therefor,  the  plaintiff,  with  the  consent 
of  the  company,  took  and  ever  since  held  possession  of  the 
bridge  and  roadway,  to  hold  and  use  the  same  in  his  own  right 
and  for  his  own  benefit,  until  the  debt  should  be  paid.  The 
agreement  above  recited  in  the  second  replication  was  intro- 
duced, with  evidence  tending  to  prove  that  the  roadway  was 
constructed  on  the  line  mentioned  in  the  agreement. 

Brewster,  as  a  witness  for  the  defendant,  was  permitted  to 
testify,  against  the  objection  of  plaintiff,  that  he  signed  the 
agreement  in  consideration  solely  of  the  benefit  he  anticipated 
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would  arise  from  the  construction  of  a  permanent  bridge  with 
stone  piers;  that  he  gave  the  agreement  with  the  express  un- 
derstanding that,  whenever  a  permanent  bridge  was  built,  he 
would  give  the  right  of  way  ;  that  when  he  gave  the  writing 
he  supposed  a  permanent  bridge  was  to  be  built  within  three 
years,  and  his  understanding  was,  that  this  writing  was  to  ex- 
tend only  three  years;  and  that  witness  refused  to  give  the 
deed  of  the  right  of  way  afterward,  because  the  bridge  was 
not  built  according  to  the  understanding. 

It  is  insisted  that  this  testimony  was  inadmissible,  because 
it  was  irrelevant  and  contrary  to  what  was  admitted  by  the 
pleading  of  the  defendant;  because  the  witness  testified  as  to 
his  understanding,  and  because  the  testimony  went  to  vary  the 
terms  of  a  written  instrument. 

We  regard  the  objections  to  the  testimony  as  well  taken. 

The  issue  under  the  2d  replication  to  the  4th  plea  was  nar- 
rowed down  to  the  single  point,  whether  the  ground  in  ques- 
tion, at  the  time  of  the  alleged  trespass  thereon,  had  ceased 
to  be  used  as  a  road.  The  testimony  was  irrelevant  to  this 
issue. 

The  execution  of  the  agreement,  the  terms  of  it,  the  con- 
sideration of  it,  the  taking  possession  and  construction  of  the 
road  under  the  agreement,  are  stated  in  the  replication,  and, 
not  having  been  traversed  by  the  defendant's  subsequent 
pleading,  they  are  admitted  by  it.  The  testimony  was  con- 
trary to  what  was  thus  admitted  on  the  record,  at  least  so  far 
as  respected  the  consideration  of  the  agreement,  and  the 
length  of  time  for  which  the  right  of  way  was  agreed  to  be 
released. 

It  was  improper  to  allow  any  testimony  touching  the  agree- 
ment to  prove  the  facts  to  be  different  from  what  they  were 
admitted  to  be  by  the  pleadings. 

The  written  agreement  afforded  the  true  evidence  of  what 
the  understanding  of  the  witness  was.  He  should  not  have 
been  permitted  to  testify  to  his  understanding. 
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There  was  nothing  in  the  written  agreement  about  a  per- 
manent bridge,  or  a  bridge  with  stone  piers,  nor  as  to  the 
writing  having  only  three  years  to  run. 

The  testimony  in  these  respects  was  incompetent,  as  tending 
to  vary  and  contradict  the  terms  and  conditions  of  a  written 
instrument. 

Also,  the  refusal  of  the  court  to  give  plaintiff's  instruction, 
F,  relative  to  this  Brewster  agreement,  was  erroneous  for  the 
reasons  above  stated. 

It  is  also  assigned  for  error  the  modifying  by  the  court  of 
plaintiff's  1st  and  2d  instructions,  and  the  giving  of  defend- 
ant's instruction  marked  "P." 

The  modification  consisted  in  requiring  that  the  possession 
of  the  plaintiff,  in  order  to  entitle  him  to  recover,  must  have 
been  an  "  actual,  exclusive  "  possession,  and  the  instruction 
given  for  defendant  required  the  same. 

It  is  sufficient,  in  an  action  of  trespass,  that  the  plaintiff 
was  in  the  possession  of  the  property  trespassed  upon.  It  is 
not  necessary  that  his  possession  should  have  been  an  exclu- 
sive one.  The  possession  described  in  the  second  instruction, 
as  asked,  was  certainly  sufficient,  and  the  modification  of  it, 
suggesting  that  such  possession  might  not  be  actual,  or  might 
not  be  exclusive,  was  erroneous,  and  calculated  to  mislead  the 
jury. 

For  the  errors  indicated,  without  considering  any  of  the 
others  which  have  been  assigned,  the  judgment  must  be  re- 
versed and  the  cause  remanded. 

Judgment  reversed. 
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The  Rockford,  Rock  Island  and  St.  Louis  R.  R.  Co. 

v. 
Rinnah  Wells. 

Kailroad — liability  for  torts  of  its  contractors.  Where  the  contractors 
of  a  railway  company  are  guilty  of  trespasses  upon  the  land  of  another, 
in  constructing  the  road,  the  company  will  be  liable  for  their  acts ;  and  if 
the  injury  is  wanton  or  wilful  the  company  may  be  required  to  respond 
in  exemplary  damages. 

Appeal  from  the  Circuit  Court  of  Rock  Island  county  ;  the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 

This  was  an  action  of  trespass  quare  clausum  f regit,  by  the 
appellee  against  the  appellant. 

The  declaration  charged,  in  substance,  that  the  defendant, 
by  its  employees,  engineers,  servants  and  agents,  forcibly 
broke  and  entered  plaintiff's  close,  broke  down,  damaged  and 
removed  fences,  trampled  down  and  spoiled  the  grass  and 
herbage,  dug  up  and  removed  earth  and  soil,  cut  and  destroyed 
the  trees  and  saplings  growing  thereon,  and  constructed  a 
heavy  embankment  across  a  part  of  said  close,  etc.  The  de- 
fendant pleaded  the  general  issue  and  license.  Verdict  and 
judgment  in  favor  of  plaintiff  for  $1100. 

Mr.  Charles  M.  Osborn,  for  the  appellant. 

Mr.  John  T.  Kenworthy,  and  Mr.  Wm.  H.  Gest,  for  the 
appellee. 

Per  Curiam:  Under  the  decision  made  and  principles 
declared  in  Lesher  v.  The  Wabash  Nav.  Co.  14  111.  85,  Hinde 
v.  Same,  15  ib.  72,  and  Chicago,  St.  Paul  and  Fond  du  Lao  B. 
E.  Co.  v.  McCarthy,  20  ib.  388,  there  is  no  doubt  about  the 
liability  of  the  railway  in  this  case  for  the  acts  of  its  contrac- 
tors injurious  to  the  premises  of  the  plaintiff.  If  the  injury 
21— 66th  III. 
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was  wanton  or  wilful  the  company  might  be  required  to 
respond  in  exemplary  damages,  as  the  court  instructed  the 
jury.  In  the  case  before  us,  however,  the  verdict  does  not 
seem  too  large,  independently  of  exemplary  damages.  There 
is  no  ground  for  reversing  the  judgment. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


George  Taylor 

v. 

The  People  ex  rel.  Wm.  Kelsey  Eeed. 

1.  Special  assessment — on  city  property,  void.  In  the  absence  of  ex- 
press statutory  authority  to  levy  special  assessments  upon  the  real  estate 
of  a  city,  no  such  power  can  be  implied,  from  the  very  nature  and  pur- 
pose of  creating  such  corporate  body,  nor  has  a  city  or  its  officers,  in  ab- 
sence of  express  authority,  the  power  to  tax  its  property  for  the  purpose 
of  raising  revenue  for  the  city.  Therefore,  when  the  city  of  Chicago  made 
a  special  assessment  upon  its  own  property  under  which  its  real  estate 
was  sold,  it  was  held  that  the  sale  was  void  and  conferred  no  title  on  the 
purchaser,  or  right  to  demand  redemption  in  double  amount  for  which 
the  property  was  sold. 

2.  Same— former  decision  explained.  In  the  case  of  Scammon  v.  The 
City  of  Chicago,  42  111.  192,  it  was  said  that  the  real  estate  of  the  city,  ben- 
efited by  a  public  improvement,  should  be  assessed,  but  the  court  did  not 
say,  or  intend  to  say,  that  it  should  be  advertised  and  sold  like  the  prop- 
erty of  individuals.  Such  an  assessment,  when  made,  and  the  amount  as- 
certained, should  be  paid  for  the  improvement  by  the  city  out  of  the  gen- 
eral fund. 

3.  Estoppel — to  question  validity  of  a  void  proceeding.  Where  the  city, 
without  any  authority  of  law,  through  its  officers,  made  a  special  assess- 
ment upon  real  estate  belonging  to  the  city,  gave  the  notice,  applied  for 
and  obtained  judgment,  and  sold  the  same,  giving  a  certificate  of  purchase 
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to  the  purchaser,  it  was  urged  that  the  city  was  estopped  from  denying  the 
power  and  from  escaping  liability  the  same  as  if  it  had  possessed  full 
power :  Held,  that,  as  a  general  rule,  the  acts  of  an  officer  which  are  pro- 
hibited by  law  are  utterly  void  and  estop  no  one,  whether  officers  or 
strangers.    The  doctrine  of  caveat  emptor  applies  to  such  sales. 

4.  Mandamus — to  recover  money  paid  on  void  sale,  from  a  municipal  cor- 
poration. Where  a  city,  through  its  officers,  made  a  special  assessment 
upon  its  own  real  estate  and  sold  the  same,  without  any  authority  of  law, 
and  afterwards  set  apart  double  the  amount  of  the  sale  for  redemption : 
Held,  on  an  application  for  a  mandamus  by  an  assignee  of  the  certificate 
of  purchase,  to  compel  the  comptroller  to  pay  him  the  redemption,  that, 
as  the  sale  was  void,  he  was  not  entitled  to  double  the  amount  of  the 
sale,  but  was  entitled  to  a  mandamus,  compelling  the  comptroller  to  issue 
his  warrant  on  the  city  treasurer  for  the  sum  paid  to  the  collector  by  the 
purchaser  at  the  sale. 

Appeal  from  the  Circuit  Court  of  Cook  county. 

Mr.  I.  N.  Stiles,  and  Mr.  John  Lewis,  for  the  appellant. 

Mr.  K.  W.  Kicaby,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  by  mandamus,  instituted  by  appellee, 
in  the  circuit  court  of  Cook  county,  against  the  comptroller 
of  the  city  of  Chicago,  to  compel  the  payment  of  a  sum  of 
money  to  appellee. 

It  appears,  from  the  record,  that  the  board  of  public  works 
levied  a  special  assessment  on  a  lot  belonging  to  the  city.  It 
not  having  been  paid,  the  lot  was  advertised,  and  other  steps 
taken,  which  resulted  in  a  sale  thereof  for  the  satisfaction  of 
the  assessment,  and  it  was  purchased  by  one  John  Forsythe  for 
$122.23,  the  amount  of  the  assessment  imposed  upon  this  lot, 
and  costs  ;  that,  on  making  the  sale,  the  city  collector  gave  to 
him  a  certificate  of  purchase  of  the  premises  ;  that  afterwards, 
and  before  the  time  allowed  for  redemption  had  expired,  For- 
sythe sold  and  assigned  the  certificate  of  purchase  to  relator; 
that,  before  the  expiration  of  two  years  from  the  time  the  sale 
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was  made,  the  city  comptroller  directed  the  treasurer  to  trans- 
fer from  the  general  fund  of  the  city,  $244.46,  and  credit  the 
same  to  the  personal  redemption  fund,  and  he  received  the 
treasurer's  voucher  therefor  and  filed  the  same  in  his  office, 
and  made  an  entry  of  the  facts  on  the  records  of  his  office ; 
that,  subsequently,  relator  surrendered  his  certificate  of  pur- 
chase to  the  comptroller  and  demanded  of  him  a  warrant  on 
the  treasurer  for  double  the  amount  of  the  purchase  money 
paid  at  the  sale  of  the  lot,  but  he  refused  to  draw  such  a  war- 
rant in  favor  of  relator;  that  the  money  thus  ordered  to  be 
transferred  by  the  comptroller  from  the  general  to  the  per- 
sonal redemption  fund,  can  not  be  paid  out  of  the  treasury 
except  on  the  warrant  of  the  comptroller. 

The  court  below  having  sustained  a  demurrer  to  the  re- 
turn, from  which  these  facts  appear,  a  judgment  awarding  a 
peremptory  writ  of  mandamus,  was  rendered,  and  defendant 
brings  the  case  to  this  court  on  appeal. 

There  is  no  express  provision  of  the  charter  of  the  city 
which  authorizes  taxes  or  special  assessments,  for  improve- 
ments, to  be  made  on  the  real  estate  of  the  city,  and  from  the 
very  nature  and  the  purpose  of  creating  such  a  body,  we  can 
not  imply  such  a  power.  The  city  or  its  officers  would,  in  the 
absence  of  express  authority,  have  no  power  to  tax  its  prop- 
erty for  the  purpose  of  raising  revenue  for  the  city  ;  nor  can 
it  impose  such  a  burthen  as  an  assessment  to  improve  the 
streets.  The  charter  has  required  the  city,  out  of  its  treas- 
ury, to  pay  such  portion  of  the  expenses  of  such  improve- 
ments as  can  not  be  levied  on  property  benefited  thereby,  and 
in  levying  the  assessment  an  estimate  should  be  made  of  the 
benefits  that  will  be  derived  by  the  real  estate  owned  by  the 
city  from  the  construction  of  the  improvement ;  but  in  such 
cases  the  money  can  not  be  assessed  upon,  or  made  out  of  the 
city  property ;  it  should  be  directly  paid  from  the  treasury, 
and  thus  bear  its  due  proportion  of  the  expense.  It  is  true, 
in  the  case  of  Scammon  v.  The  City  of  Chicago,  42  111.  192,  it 
was  said  that  the  real  estate  of  the  city,  benefited  by  such  an 
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improvement,  should  be  assessed ;  but  we  did  not  say,  nor 
did  we  intend  to  say,  that  it  should  be  advertised  and  sold 
like  property  of  individuals.  Such  an  assessment  is  made 
when  the  amount  is  ascertained,  which  shall  be  paid  for  the 
improvement  by  the  city  out  of  the  general  fund. 

When  this  sale  was  made,  the  city  charter  provided  "that 
no  property  belonging  to  the  city  of  Chicago  should  be  sold 
or  conveyed,  except  upon  a  vote  of  three-fourths  of  all  the 
aldermen  by  law  authorized  to  be  elected."  How  can  it  be 
contended,  in  the  face  of  this  positive  enactment,  that  the  offi- 
cers may  disregard  this  prohibition  and  effect  a  sale,  either 
intentionally  or  through  negligence,  or  incompetency?  As  a 
general  rule,  of  uniform  application,  an  act  can  not  be  done 
indirectly  which  is  prohibited  from  being  done  directly.  The 
law  is  subject  to  no  such  reproach  as  that  its  provisions  may 
be  evaded  and  its  requirements  thus  disregarded.  The  offi- 
cers who  acted  in  this  case  could  not  directly  sell  this  prop- 
erty, nor  could  they  inaugurate  proceedings  for  the  purpose, 
or  which  would  produce  that  result.  The  only  means  by 
which  the  city  or  its  officers  could  sell  this  property  was  in 
the  manner  pointed  out  in  the  charter.  The  collector  acted 
without  power,  and  all  of  the  proceedings  by  him  were  with- 
out warrant,  and  void ;  hence,  the  purchaser  acquired  no  lien 
on  the  property. 

In  the  case  of  The  City  of  Chicago  v.  Hasley,  25  111.  596,  it 
was  held  that  a  fieri  facias  execution  could  not  be  issued 
against  a  municipal  corporation ;  and  this  sale  was  made,  if 
not  under  a  special  fieri  facias,  under  process  which  answers 
the  same  purpose,  and  is  intended  to  produce  similar  results 
— the  sale,  and  divestiture  of  title  in  case  a  redemption  is  not 
made.  But  it  is  urged  that  the  city  having,  through  its  offi- 
cers, made  the  assessment,  given  the  notice,  applied  for  and 
obtained  the  judgment  and  made  the  sale,  it  is  estopped  from 
denying  the  power  and  from  escaping  liability  as  though  they 
had  possessed  full  power.     As  a  general  rule,  so  far  as  we 
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know,  the  acts  of  an  officer,  which  are  prohibited  by  law,  are 
utterly  void  and  incapable  of  ratification,  and  estop  no  one, 
whether  officers  or  strangers.  These  acts  being  void  in  their 
inception,  remain  so,  and  no  rights  can  be  acquired  under 
them.  At  such  a  sale,  the  rule  of  caveat  emptor  applies,  and  it 
is  for  the  purchaser  to  see  that  there  is  power  to  make  the 
sale,  and  the  character  of  rights,  if  any,  he  acquires  thereby. 
But  the  city  or  its  officers  have  no  right  to  protect  themselves 
by  their  unauthorized  act  in  acquiring  and  holding  money  to 
which  they  are  not  entitled.  To  permit  them  to  do  so  would 
be  to  sanction  wrong,  if  not  fraud.  The  city,  by  the  illegal 
acts  of  its  officers,  has  in  its  treasury  the  money  paid  on  the 
purchase  of  this  lot,  and  it  has  the  money  wrongfully  and  has 
no  right  to  hold  it.  And  although  there  was  no  such  sale  as 
could  affect  the  title  of  the  city,  and  as  the  officers  of  the  city 
were  not  authorized  to  redeem  from  such  a  sale,  still  they 
have  no  shadow  of  right  to  retain  the  money  received  on  the 
sale.  The  mandamus  should,  therefore,  have  required  the 
comptroller  to  issue  his  warrant  on  the  treasurer  for  the  sum 
paid  to  the  collector  by  the  purchaser  at  the  sale.  But  it  was 
error  to  require  the  payment  of  double  that  sum  as  though  a 
redemption  had  been  made,  and  for  that  error  the  judgment 
of  the  court  below  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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John  McGill 

v. 
John  Compton. 

Negligence — in  the  use  of  one's  own  premises — liability  to  others  for  in- 
jury occasioned  thereby.  Where  two  persons  owning  adjoining  tracts  of 
land,  not  separated  by  any  division  fence,  for  the  purpose  of  avoiding  the 
expense  of  erecting  and  maintaining  such  a  fence,  mutually  agreed  that 
the  stock  of  each  might  pasture,  in  the  fall  of  the  year,  on  the  land 
of  the  other,  it  was  held  that  the  agreement,  in  the  absence  of  a  special 
contract  to  that  effect,  imposed  no  liability  on  the  parties  to  protect 
from  injury  the  stock  of  one  while  on  the  land  of  the  other,  as,  where 
there  was  a  "  slough  well "  on  the  premises  of  one,  around  which  there 
was  no  protection,  and  a  horse  of  the  other  fell  into  the  same  and  was 
drowned,  the  owner  of  the  well  was  not  liable  for  the  injury. 

Appeal  from  the  Circuit  Court  of  Bureau  county ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

Mr.  G.  Gilbert  Gibons,  for  the  appellant. 

Messrs.  Eckles  &  Kyle,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action,  brought  by  appellee,  to  recover  the 
value  of  a  horse  claimed  to  have  fallen  into  and  been  drowned 
in  a  "slough  well,"  located  on  the  premises  of  appellant. 

It  is  averred  in  the  declaration  that  plaintiff  and  defendant 
were  occupying  adjoining  lands;  that  such  lands  were  under 
cultivation ;  each  occupying  a  separate  parcel,  except  in  this, 
that  there  was  no  division  fence  separating  the  lands,  but  it 
was  mutually  understood  and  consented  to  by  each,  that  their 
respective  stock  might  pasture  on  the  land  of  the  other,  in 
the  fall  of  the  year;  that  such  had  been  the  understanding  and 
custom  between  them  for  a  long  period  of  time,  viz.:  for  two 
years  next  preceding  the  happening  of  the  injuries  com- 
plained of;  that  such  arrangement  was  made  so  as  to  save 
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each  party  the  expense  of  making  and  maintaining  a  division 
fence  between  their  lands.  And  it  is  further  averred  that 
defendant  had  a  well  on  his  premises,  known  as  a  "slough 
well,"  for  the  purpose  of  getting  water  for  his  stock,  and  it 
became  and  was  his  duty  to  keep  it  enclosed  and  covered,  so 
as  to  keep  plaintiff's  stock  from  falling  into  the  same,  and 
by  reason  of  the  neglect  of  defendant  in  that  regard,  a  horse 
belonging  to  plaintiff  fell  into  the  well  and  was  drowned. 

A  general  demurrer  was  interposed  to  the  declaration,  and 
was,  by  the  court,  overruled,  and  defendant  electing  to  stand 
by  his  demurrer,  judgment  was  rendered  for  the  plaintiff,  and 
that  decision  of  the  court  is  the  only  cause  of  error  assigned. 

The  facts  pleaded,  when  admitted,  as  the  demurrer  does,  to 
be  true,  do  not  constitute  a  cause  of  action.  Without  the 
"  understanding"  between  the  parties  each  would  be  bound 
to  keep  his  stock  on  his  own  premises,  and  if  they  escaped, 
with  or  without  his  knowledge,  it  would  be  at  the  risk  of  the 
owner. 

The  mere  consent  that  the  stock  should  run  at  large  at  cer- 
tain seasons  of  the  year,  does  not  alter  or  change  the  legal 
liabilities  of  the  parties  in  this  regard.  The  "  mutual  under- 
standing "  should  not  be  construed  into  a  mutual  contract  to 
protect  from  injury  or  accident  the  stock  of  each  other.  Ap- 
pellee allowed  his  stock  to  run  at  large  on  the  premises  of 
appellant,  and  if  any  accident  befell  it,  he  must  bear  the  loss. 
It  is  not  alleged  that  appellee  had,  by  the  terms  of  his  con- 
tract, assumed  any  responsibility  in  the  premises,  and  in  the 
absence  of  a  special  contract  the  law  imposed  no  liability. 
Headen  v.  Bust,  39  111.  186;  III.  Cen.  R.  R.  Co.  v.  Carraher,  47 
111.  333. 

The  demurrer  was  improperly  overruled,  and  the  judgment 
must  be  reversed  and  cause  remanded. 

Judgment  reversed. 
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The  Chicago,  Milwaukee  and  St.  Paul  Kailway 

Company 

v. 

Benjamin  Melville. 

1.  Right  of  way — compensation  confined  to  money.  In  a  proceeding  to 
condemn  land  for  a  right  of  way,  the  compensation  to  be  ascertained  by 
the  jury  for  the  taking  of  the  land  must  be,  in  terms,  money,  and  the  jury 
have  no  power  to  prescribe  the  performance  of  other  acts  by  the  petition- 
ers,  such  as  fencing  the  road,  making  crossings,  etc. 

2.  Bill  of  exceptions — matters  preserved  in  record  without.  The  report 
of  the  jury  of  the  damages  assessed  by  them  in  favor  of  the  owner  of  land 
in  a  proceeding  to  acquire  a  right  of  way,  and  the  judgment  of  the  court 
thereon,  being  a  matter  of  record,  will  be  taken  notice  of  by  this  court 
without  a  bill  of  exceptions. 

3.  But  an  application  to  change  the  venue  of  a  cause  is  not  a  part  of 
the  record,  unless  made  so  by  a  bill  of  exceptions. 

Appeal  from  the  County  Court  of  Lake  county;  the  Hon. 
John  L.  Turner,  Judge,  presiding. 

Mr.  Joseph  L.  Williams,  for  the  appellant. 

Mr.  W.  S.  Searls,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  proceeding  under  the  eminent  domain  act  of 
1872,  to  condemn  appellee's  land  for  right  of  way  for  appel- 
lant's railroad.  There  was  a  trial  by  jury,  and  a  report  made 
by  which  the  jury  ascertained  appellee's  damages  to  be  $1450, 
and,  in  their  report,  superadded  to  these  damages  that  appel- 
lant was  to  provide,  maintain  and  keep  open  at  all  times  two 
under  crossings  in  the  lot  north  of  the  public  highway,  one 
crossing  on  the  north  side  of  the  contemplated  piling,  on 
hard  ground,  and  one  on  the  south  side  of  said  lot,  within 
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eight  rods  of  the  north  side  of  said  public  highway,  said 
crossings  to  be  of  sufficient  size  to  admit  of  the  free  passage  of 
all  kinds  of  stock,  appellant  also  to  put  in  a  good  and  suffi- 
cient overcrossing  in  the  lot  on  the  south  side  of  said  public 
highway,  at  a  point  designated  by  appellee,  and  also  to  erect 
a  good  and  substantial  board  fence  on  both  sides  of  said  rail- 
road track,  through  appellee's  farm,  to  erect  all  necessary 
cattle-guards  on  said  farm  on  the  line  of  said  railroad,  and 
maintain  and  keep  in  good  repair  said  crossings,  cattle-guards 
and  fencing  during  the  occupancy  of  said  line  of  railroad  on 
said  farm. 

Judgment  was  entered  in  accordance  with  the  verdict,  and 
the  railroad  company  brings  the  case  to  this  court  by  appeal. 

It  is  perfectly  apparent  from  the  9th  and  10th  sections  of 
the  act  of  1872,  (Session  Laws,  404,)  that  the  compensation 
to  be  ascertained  for  taking  land  for  public  use  must  be,  in 
terms,  of  money. 

The  specific  acts  and  duties  reported  by  the  jury,  made  a 
part  of  the  judgment,  and  thereby  required  to  be  performed 
by  the  appellant,  though  well  intended,  were  beyond  the  power 
of  the  jury  to  prescribe. 

The  report  and  judgment  being  matter  of  record,  the  ques- 
tion of  excess  of  power  can  be  raised  without  bill  of  excep- 
tions. 

Appellee  asks  that,  if  the  judgment  be  reversed,  this  court 
will  direct  the  county  court  to  order  a  change  of  venue.  As 
there  is  no  bill  of  exceptions,  and  an  application  to  change 
the  venue  not  being  a  part  of  the  record  without  being  made 
so  by  a  bill  of  exceptions,  we  can  not  consider  that  question. 

The  judgment  of  the  county  court  must  be  reversed,  and 
the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 
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The  First  National  Bank  of  Monmouth 

V. 

James  M.  Whitman  et  al. 

1.  Surety — lohether  released  by  surrender  of  collateral.  At  the  time  of 
the  execution  of  a  note  to  a  bank,  the  principal  deposited  with  the  bank 
certain  other  notes  as  collaterals  for  the  protection  of  the  surety  in  his 
note.  The  surety  then  left  the  United  States,  giving  his  brother  a  general 
power  of  attorney  to  transact  any  and  all  his  business.  After  this  note  had 
matured,  and  before  the  surety's  return,  the  principal  induced  the  bank, 
with  the  consent  of  the  surety's  brother  and  agent,  to  discount  a  $325  note, 
one  of  the  collaterals,  of  which  $100  was  paid  to  the  principal,  $150 
applied  in  payment  of  another  note  the  bank  held  on  him  and  others,  $35 
applied  to  balance  the  principal's  bank  account,  and  the  balance  of  $32.44 
credited  upon  the  note  sued  on.  In  a  suit  on  the  note  against  the  princi- 
pal and  surety,  it  was  set  up  in  defense  that  the  consent  of  the  agent  was 
procured  by  means  of  representations  by  the  bank  that  it  held  the  collat- 
erals as  generarl  security  for  what  the  principal  owed  them,  and  that  such 
consent  was  upon  the  condition  that  the  bank  would  assign  the  $150  note 
to  the  agent  of  the  surety,  but  that  the  bank  surrendered  the  same  to 
one  of  the  makers,  who  delivered  the  same  to  the  agent,  whereby  it  was 
extinguished.  It  also  appeared  that  the  principal  gave  the  agent  another 
collateral  in  the  place  of  that  surrendered,  and  that  the  agent  received 
the  $150  note  knowing  it  to  have  been  paid :  Held,  that  an  instruction  to 
the  jury  to  find  for  the  defendant,  if  they  found  from  the  evidence  that 
the  collateral  was  surrendered  to  the  principal  under  the  arrangement 
made  between  the  plaintiff,  the  principal,  and  the  agent,  and  by  means 
of  the  representations  as  alleged  in  the  plea,  was  erroneous  in  not  leaving 
the  jury  to  find  whether  the  agent  did  not  assent  to  the  payment  of  the 
$150  note,  and  did  not  receive  it  after  its  payment  without  indorsement 
and  without  objection,  and  as  entirely  ignoring  the  fact  that  other  collat- 
eral security  was  taken  by  the  agent  in  lieu  of  that  surrendered  by  the 
bank. 

2.  In  such  a  case  the  instruction  should  have  been  so  modified  as  to 
have  left  it  to  the  jury  to  say  whether  the  $325  note,  held  as  collateral, 
was  wrongfully  perverted  without  the  consent  of  the  agent  of  the  surety ; 
and  it  should  have  distinctly  stated  what  would  constitute  fraud  as  alleged 
in  the  plea,  without  a  general  reference  to  the  plea. 

3.  Same— extending  time  of  payment  to  principal  Where  the  court  in- 
structed the  jury,  in  a  suit  upon  a  note  against  a  surety,  in  behalf  of  the 
latter,  in  respect  to  an  extension  of  time  of  payment,  which  was  made 
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with  the  knowledge  and,  as  it  was  contended,  with  the  consent  of  an  agent 
of  the  surety  duly  authorized,  that  if  such  extension  was  made  without 
the  consent  or  knowledge  of  the  surety,  they  should  find  for  the  defendant : 
Held,  that  the  instruction  was  erroneous  and  highly  calculated  to  mislead 
the  jury  by  leading  them  to  believe  that  the  personal  consent  of  the  de- 
fendant was  necessary,  and  that  the  consent  of  his  agent  would  not  be 
sufficient. 

4.  Same — instruction  ignoring  important  fact.  Where  there  was  proof 
tending  to  show  that  an  extension  of  time  for  payment  given  the  princi- 
pal debtor,  was  allowed  with  the  consent  of  the  surety's  agent,  and  that 
the  surety,  upon  his  return,  with  a  knowledge  of  the  facts,  promised  to 
see  the  debt  paid,  an  instruction  given  at  the  request  of  the  surety  in  a  suit 
against  him  on  the  note,  in  regard  to  the  effect  of  such  extension  as 
releasing  him,  which  failed  to  leave  it  to  the  jury  to  find  whether  the 
agent  consented  to  the  extension,  and  whether  the  defendant  promised 
payment  afterwards  with  a  knowledge  of  the  facts,  was  held  erroneous. 

5.  Where  an  extension  is  given  for  the  payment  of  a  note,  to  the  princi- 
pal maker,  in  the  absence  and  without  the  consent  of  the  surety,  if  the 
latter,  upon  being  acquainted  with  the  facts  and  circumstances,  promises 
to  see  the  note  paid,  this  will  bind  him  to  its  payment,  notwithstaDding 
he  would  otherwise  be  released  by  such  extension. 

6.  Same — release  by  neglect  to  sue  in  pursuance  of  contemporaneous  verbal 
agreement.  In  a  suit  upon  a  note  by  the  payee  against  the  principal  and 
surety  as  makers,  the  court,  at  the  instance  of  the  surety,  instructed  the  jury, 
if  they  believed  from  the  evidence  that  at  the  time  of  the  execution  of  the 
note  and  before  signing  the  same,  and  in  consideration  thereof,  the  de- 
fendant surety  instructed  plaintiff  to  sue  and  collect  the  same  at  its 
maturity,  and  that  the  defendant  signed  it  as  surety  tor  the  other  maker 
under  such  arrangement  and  agreement,  then  the  plaintiff  was  bound  to 
sue  upon  the  note,  and  at  least  try  to  collect  the  same,  and  if  the  plaintiff 
failed  to  do  so,  they  should  find  for  the  defendant :  Held,  that  the  instruc- 
tion was  erroneous,  as  the  written  statutory  notice  to  sue  was  not  given, 
and  otherwise  it  sought  to  modify  and  vary  the  written  contract  of  the 
parties  by  parol  testimony. 

7.  Evidence — to  vary  written  contract.  The  rule  is  familiar  that  verbal 
testimony  can  not  be  received  to  alter,  modify  or  vary  a  written  agree- 
ment. 

Appeal  from  the  Circuit  Court  of  Warren  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  the  appellant,  against 
James  M.  Whitman  and  Alexander  G.  Kirkpatrick,  upon  a 
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promissory  note.  Whitman  interposed  two  pleas,  setting  lip 
his  discharge  under  proceedings  in  bankruptcy,  to  which  rep- 
lications were  filed  denying  the  facts  alleged  in  the  pleas. 

The  defendant  Kirkpatrick  filed  several  pleas :  1,  the 
general  issue;  2,  mil  tiel  corporation,  and  various  special  pleas, 
setting  up  that  he  was  surety  on  the  note,  and  various 
matters  in  discharge  of  his  liability,  the  substance  of  which 
may  be  gathered  from  the  opinion  of  the  court.  The  repre- 
sentations referred  to  in  the  defendant's  fourth  instruction,  as 
stated  in  the  fifth  plea,  are,  that  plaintiif,  without  the  knowl- 
edge or  consent  of  the  defendant,  and  while  he  was  absent 
from  the  United  States,  went  to  J.  M.  Kirkpatrick,  and  fraud- 
ulently and  deceitfully  represented  to  him  that  the  Webb 
contract  and  notes  were  held  by  the  plaintiif  as  general  secu- 
rity for  all  debts  due  said  plaintiff,  and  proposed  to  take  said 
note  of  $325,  due  in  six  months,  to  pay  off  a  certain  note  then 
due  the  plaintiff  from  J.  M.  Whitman  &  Co.,  dated  Jan.  5, 
1867,  and  due  one  day  after  date,  with  ten  per  cent  interest, 
for  $150,  and  also  a  bank  account  against  Whitman  for  $35.21, 
and  that  J.  M.  Kirkpatrick  agreed  that  the  $325  note  should 
be  so  used,  provided  the  plaintiff  would  assign  to  the  defend- 
ant Kirkpatrick  said  note  of  J.  M.  Whitman  &  Co. ;  and  the 
plaintiff  agreed  so  to  do ;  that  said  note  of  $325  was,  on  the 
same  day,  used  by  plaintiff  for  said  purpose,  so  that  the  same 
was  lost  by  plaintiff  as  security  as  aforesaid,  but  the  plaintiff, 
in  violation  of  the  terms  of  said  last  mentioned  agreement, 
unlawfully  and  fraudulently  failed  and  refused  to  assign  said 
note  of  $150  to  the  defendant  Kirkpatrick,  but,  on  the  con- 
trary, delivered  up  said  note  to  the  defendant  Whitman,  one 
of  the  makers  thereof,  whereby  the  defendant  Kirkpatrick, 
being  security,  became  released  and  discharged  from  all  lia- 
bility from  the  note  sued  on,  etc. 

The  plaintiff  filed  two  replications  to  this  plea.  The  first 
denied  that  the  collaterals  described  were  delivered  to  the 
plaintiff  for  the  purpose  and  under  the  agreement,  and  for  the 
purpose  the  defendant  had  charged  and  averred  in  his  plea. 
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The  second  denied  that  the  Webb  note  for  $325,  mentioned 
in  the  plea,  was  surrendered  and  delivered  up  to  said  defend- 
ant Whitman  in  the  manner  and  under  the  agreement,  and 
by  means  of  the  representation  alleged  in  the  plea. 
The  other  material  facts  are  stated  in  the  opinion. 

Messrs.  Millee,  Frost  &  Lewis,  and  Mr.  John  J.  Glenn, 
for  the  appellant. 

Messrs.  Harding,  McCoy  &  Pratt,  for  the  appellees. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellant  in 
the  circuit  court  of  Warren  county,  against  appellees,  on  a 
promissory  note  executed  by  James  M.  Whitman  and  Alex- 
ander G.  Kirkpatrick,  deceased,  and  of  whose  estate  Alonzo 
Patterson  is  the  administrator.  The  note  was  for  $1000, 
dated  June  8,  1867,  payable  with  ten  per  cent  interest  after 
maturity,  and  due  in  sixty  days  from  date.  A  number  of 
pleas  were  filed  and  issues  formed,  upon  which  a  trial  was 
had,  resulting  in  a  verdict  in  favor  of  defendants.  After 
overruling  a  motion  for  a  new  trial,  the  court  below  rendered 
judgment  on  the  verdict,  from  which  plaintiff  prosecutes  this 
appeal. 

It  appears  that  the  note  sued  on  was  given  in  renewal  of  a 
previously  given  note,  and  was  the  third  or  fourth  time  the 
payment  of  the  debt  had  been  extended  and  renewal  notes 
given. 

It  appears  that  Kirkpatrick  was  on  the  eve  of  starting  for 
Europe  when  the  note  was  given.  At  the  time,  some  notes, 
payable  to  Whitman,  amounting  to  about  $1300,  and  a  bond 
for  the  conveyance  of  some  real  estate,  were  left  with  the 
bank  as  collateral  security.  Kirkpatrick,  before  leaving,  ap- 
pointed his  brother  his  attorney  in  fact,  and  conferred  upon 
him  full  power  to  transact  any  and  all  of  his  business. 
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After  the  note  had  matured,  and  before  Kirkpatrick's  re- 
turn from  Europe,  Whitman  induced  the  bank,  with  the  con- 
sent of  J.  M.  Kirkpatrick,  to  discount  a  $325  note  that  had 
been  placed  in  the  bank  as  collateral  security.  One  hundred 
dollars  of  the  amount  was  paid  in  money  to  Whitman,  one 
hundred  and  fifty  dollars  was  applied  in  discharge  of  a  note 
for  that  sum  held  by  the  bank  against  him,  and  others,  thirty- 
five  dollars  was  applied  to  balance  Whitman's  account  with 
the  bank,  and  the  remainder,  thirty-two  dollars  and  forty- 
four  cents,  was  credited  on  the  note  in  controversy. 

It  is  contended  that  this  was  a  perversion  of  a  portion  of 
the  fund  held  as  collateral  security,  and  was  fraudulently 
done,  and  thereby  released  Kirkpatrick,  who  was  only  surety 
on  the  note,  from  its  payment.  The  other  side  contend  that 
the  arrangement  was  made  with  the  full  assent  and  concur- 
rence of  Kirkpatrick's  agent,  fully  empowered  to  act,  and  that 
Kirkpatrick,  after  his  return  from  Europe,  agreed  to  pay  the 
note,  Whitman  having  previously  been  declared  a  bankrupt. 
It  is  also  contended  by  appellees  that,  at  the  time  this  col- 
lateral note  was  discounted,  time  for  payment  was  extended 
by  agreement  without  the  assent  of  the  surety,  in  considera- 
tion of  the  payment  of  the  $32.44,  in  advance,  on  the  interest. 
On  the  other  hand,  it  is  contended  that  there  was  no  such  ex- 
tension of  time,  but  if  there  was,  that  it  was  with  the  assent 
of  the  attorney  in  fact,  and  that  Kirkpatrick,  on  his  return 
from  Europe,  fully  recognized  his  liability  and  agreed  to  pay 
the  note. 

It  is  also  urged  that,  when  the  note  was  given,  Kirkpat- 
rick directed  the  bank  to  sue  the  principal  on  its  maturity 
and  to  collect  the  money,  but  the  bank  had  disregarded  the 
instruction,  whereby  the  surety  became  released. 

It  is  urged,  as  ground  of  reversal,  that  the  court  below 
misdirected  the  jury  on  these  issues  in  the  instructions  given 
for  appellees.     Their  fifth  is  this  : 

"If  the  jury  believe,  from  the  evidence,  that  the  notes  and 
contract,  made  by  Wm.  M.  Webb,  and  payable  to  H.  M. 
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Whitman,  were  delivered  to  the  plaintiff  for  the  purpose,  and 
under  and  by  virtue  of  the  agreement  that  such  securities  were 
to  be  held  by  the  bank,  as  security  for  the  defendant,  Kirk- 
patrick,  to  secure  him  as  security  on  the  Whitman  note,  and 
that  the  note  of  $325,  one  of  said  notes  so  deposited  as  afore- 
said, was  surrendered  to  Whitman  under  the  arrangement 
made  between  said  plaintiff,  said  Whitman  and  said  J.  M. 
Kirkpatrick,  and  by  means  of  the  representations,  as  alleged 
in  said  fifth  plea,  then  the  jury  should  find  for  the  defendant, 
because  these  two  facts  are  the  only  issues  presented  by  the 
plaintiff  to  be  tried  in  this  case  under  said  fifth  plea." 

This  instruction  is  erroneous,  in  not  leaving  the  jury  to 
find  whether  Kirkpatrick's  agent  did  not  assent  to  the  pay- 
ment of  the  $150  note,  and  did  not  receive  it  after  it  was 
paid,  and  without  indorsement,  and  without  objection.  Even 
if  it  was  agreed  by  all  parties,  the  attorney  in  fact  as  well  as 
the  others,  that  the  $150  note  should  be  paid  and  then  as- 
signed to  Kirkpatrick,  we  fail  to  see  how  the  note  could  be 
collected  ;  being  extinguished  by  payment,  it  was  no  longer 
negotiable;  but,  even  conceding  that  it  was,  the  jury  might 
fairly  infer,  from  the  evidence,  that  J.  M.  Kirkpatrick  re- 
ceived that  note,  knowing  it  was  paid,  and  without  assign- 
ment, and  made  no  objections.  And  J.  M.  Kirkpatrick,  at  the 
time,  received  a  note  for  $525  on  the  brothers  of  Whitman,  as 
collateral,  and  in  lieu  of  the  $325  note  then  discounted.  This 
important  fact  was  entirely  ignored  in  the  instruction.  If  this 
$525  note  was  received  by  the  agent  alone  as  the  considera- 
tion for  giving  up  the  note  that  was  discounted,  then  there 
could  be  no  pretense  that  there  was  any,  the  slightest  wrong 
or  injury  inflicted  on  the  surety.  This  instruction  should 
have  been  modified  so  as  to  have  left  it  to  the  jury  to  say 
whether  the  $325  note,  held  as  collateral,  was  wrongfully  per- 
verted without  the  consent  of  J.  M.  Kirkpatrick,  the  agent 
of  his  brother,  who  was  the  maker;  and  it  should  have  dis- 
tinctly stated  what  would  constitute  fraud  as  alleged  in  the 
plea,  without  a  general  reference  to  it. 
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It  is  insisted  that  the  seventh  instruction,  given  for  appel- 
lees, is  erroneous.     It  is  this  : 

"If  the  jury  believe,  from  the  evidence,  that  the  bank  had 
the  notes  and  contract  of  Webb,  and  claimed  to  hold  them 
generally  for  all  debts  then  due  it  from  Whitman,  defendant, 
and  that,  by  arrangement  with  Whitman,  the  bank  agreed 
that  the  time  should  be  extended  until  Kirkpatrick's  return 
from  Europe,  or  any  other  definite  time,  provided  the  three 
notes  and  contract  should  be  placed  in  the  hands  of  the  bank 
by  Whitman  as  special  security  for  the  payment  of  the  note 
in  suit,  then  such  agreement,  and  the  giving  of  such  special 
security,  was  a  sufficient  consideration  for  such  extended  time 
upon  the  note,  and  if  such  extension  was  made  without  the 
consent  or  knowledge  of  Kirkpatrick,  then  the  jury  should 
find  for  the  defendant." 

This  instruction  is  manifestly  wrong,  and  highly  calculated 
to  mislead  the  jury.  We  are  not  prepared  to  say  that  there 
was  not  evidence  before  the  jury  that  would  have  warranted 
them  in  drawing  the  inference  that,  if  time  was  extended  for 
the  payment  of  the  note,  J.  M.  Kirkpatrick,  as  the  agent 
of  his  brother,  consented  to  it.  He  seems  to  have  been  pres- 
ent and  to  have  participated  in  all  that  was  done,  and  if  it 
can  be  inferred  from  the  evidence  that  time  was  given,  he 
must  have  known  it.  There  is  no  evidence  in  the  case  that 
the  cashier  and  Whitman  had  any  private  understanding  or 
agreement  for  an  extension  of  time.  If  J.  M.  Kirkpatrick 
knew  of  and  assented  to  an  extension  of  time  for  payment,  he 
being  fully  empowered  to  act  for  his  brother,  the  latter  would 
be  bound  by  his  assent.  This  instruction  confines  the  consent 
to  the  surety,  and  the  jury  may  have  well  understood  the  in- 
struction to  mean  that  the  personal  assent  of  the  surety  was 
necessary,  and  that  the  agent  could  not  consent.  And  we  fail 
to  see  that  there  was  any  new  agreement  entered  into  that  the 
then  remaining  notes  on  Webb  should  be  placed  in  the  hands 

of  the  bank  as  collateral  security  for  the  note  in  controversy. 
22— 66th  III 
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We  perceive  no  evidence  upon  which  to  base  such  an  instruc- 
tion. The  evidence  shows  these  notes  were  so  placed  in  the 
bank  about  the  time  the  note  was  given,  but  not  after  it  ma- 
tured. 

The  eighth  instruction  is  subject  to  the  same  objections.  It 
ignores  all  consent  of  the  agent,  whilst  we  have  seen,  under 
his  general  power,  he  was  capable  of  acting,  and  if  he  ex- 
pressly or  impliedly  consented  to  an  extension,  his  principal 
would  be  as  effectually  bound  as  though  he  had  personally 
consented. 

Again,  these  instructions  are  both  erroneous,  in  not  leaving 
the  jury  to  find  whether  Kirkpatrick  had  not,  on  his  return, 
promised  to  pay  the  note.  Hubbard  testified  that,  on  his  re- 
turn, he  promised  to  see  that  it  was  settled.  This  promise, 
if  made,  and  Kirkpatrick  knew  the  circumstances,  would 
bind  him  for  its  payment,  although  an  extension  of  time  was 
given  without  the  assent  of  his  agent.  If  such  a  promise  was 
made,  the  jury,  under  these  instructions,  would,  nevertheless, 
have  been  compelled  to  find  for  the  defendants.  These  in- 
structions should  have  been  so  modified  as  to  have  left  that 
question  to  the  jury,  or  they  should  have  been  refused. 

It  is  also  urged  that  the  ninth  of  appellees'  instructions  was 
erroneous,  and  misled  the  jury.     It  is  as  follows: 

"If  the  jury  believe,  from  the  evidence,  that,  at  the  time 
of  the  execution  of  the  note  sued  on,  and  before  signing  the 
same,  and  in  consideration  thereof,  the  defendant,  Kirkpat- 
rick, instructed  the  plaintiff  to  sue  and  collect  the  note  at  the 
time  it  became  due,  and  that  the  note  was  signed  by  Kirkpat- 
rick as  security  for  Whitman,  under  such  arrangement  and 
agreement,  then  the  plaintiff  was  bound  to  sue  the  note,  and, 
at  least,  try  to  collect  the  same,  and  if  the  plaintiff  has  failed 
so  to  do,  then  the  jury  should  find  for  the  defendant." 

In  the  case  of  Ward  v.  Stout,  32  111.  399,  it  was  held  that, 
under  the  first  section  of  chapter  97,  the  notice  by  the  surety 
to  the  payee  to  bring  suit,  must  be  in  writing,  to  operate  as  a 
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discharge  of  the  surety.  There  is  no  pretense  in  this  case 
that  such  notice  was  given.  And  if  it  be  relied  upon  as  a 
part  of  the  agreement,  at  the  time  the  note  was  given,  that 
the  payee  should  sue  at  maturity,  then  it  was  not  embraced 
in  the  note  as  a  part  of  the  written  agreement.  And  the  rule 
is  familiar,  that  verbal  testimony  can  not  be  received  to  alter, 
modify  or  vary  a  written  agreement.  Hence,  this  evidence 
was  entirely  incompetent  and  should  have  been  excluded  from 
the  jury. 

For  the  errors  indicated,  the  judgment  of  the   court  below 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Commissioners  of  Highways  of  Yorktown 

v. 

The  People  ex  rel.  William  Bonker  et  al. 

1.  Mandamus — when  it  will  be  awarded.  The  writ  of  mandamus  ought 
not  to  be  awarded  in  any  case  unless  the  party  applying  for  it  shall  show  a 
clear  legal  right  to  have  the  tiling  sought  by  it  done,  and  in  the  manner 
and  by  the  person  or  body  sought  to  be  coerced ;  and  it  must  be  effectual 
as  a  remedy,  if  enforced,  and  it  must  be  in  the  power  of  the  party,  and 
his  duty  also,  to  do  the  act  sought  to  be  done. 

2.  This  writ  is  of  such  a  nature  that  courts  will  grant  it  only  in  extra- 
ordinary cases,  when  otherwise  there  would  be  a  failure  of  justice. 

3.  Same — to  compel  commissioners  of  highways  to  remove  obstructions  in 
roads.  Where  a  road  had  been  opened  and  traveled  for  many  years,  and 
it  was  claimed  that  certain  parties  had  obstructed  the  same  by  encroach- 
ment of  their  fences  to  its  center,  which  fact  was  disputed,  and  it  appeared 
that  the  encroachment,  if  any,  was  made  under  an  honest  claim  of  right : 
Held,  that  it  was  error  to  award  a  mandamus  against  the  commissioners  of 
highways  to  compel  them  to  remove  the  obstruction,  there  being  no  such 
duty  imposed  on  them  by  statute,  and  because  the  law  afforded  ample  re- 
dress by  suit  for  the  penalty  imposed,  and  by  indictment,  in  which  the 
parties  charged  could  be  heard  in  defense  of  their  claim. 
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Appeal  from  the  Circuit  Court  of  Rock  Island  county ;  the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 

This  was  a  proceeding  by  mandamus,  on  the  relation  of 
William  Bonker  and  John  Markle,  against  the  commissioners 
of  highways  of  the  town  of  Yorktown,  to  compel  them  to 
open  a  certain  highway,  by  the  removal  of  fences  claimed  to 
have  been  in  the  same. 

Mr.  Geo.  W.  Shaw,  for  the  appellants. 

Mr.  C.  L.  Sheldon,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding,  by  mandamus,  to  compel  the  com- 
missioners of  highways  to  open  a  certain  road  as  it  was  estab- 
lished by  the  original  survey  of  it,  and  to  remove  certain 
obstructions  therefrom. 

The  petition  sets  out  that  the  two  relators  were  the  owners 
of  farms  adjacent  to,  and  on  the  south  side  of,  a  public  high- 
way running  in  an  easterly  and  westerly  direction  through 
section  one,  in  the  town  of  Yorktown,  in  Henry  county;  that 
the  road  was  established,  and  opened,  worked  and  traveled, 
in  1855,  and  has  so  continued  open  and  traveled  by  the  public 
from  that  time,  save  where  partially  obstructed  as  stated  in 
the  petition ;  that  Geo.  W.  Lane  and  Sarah  Lane  own  farms 
on  the  north  side  and  adjacent  to  the  road;  that  relators  have 
maintained  their  fences  on  a  line  two  rods  south  of  the  center 
line  of  the  highway,  but  George  and  Sarah  Lane  have  caused 
their  fences  on  their  south  lines  to  be  erected  and  maintained 
in  the  line  of  the  road,  and  south  of  its  center  line,  and  within 
about  twelve  feet  of  the  fence  of  relator  Markle,  whereby  the 
road  is  obstructed.     The  petition  was  filed  June  4,  1871. 

The  return  sets  up  that  the  highway  is  not  obstructed  in  the 
manner  and  by  the  persons  alleged;  that  it  was  opened  sixteen 
years  ago,  and  has  ever  since  been  traveled  by  the  public  and 
worked   by  the  public   authorities;  that  the   land  along  the 
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line  of  the  route  was  dedicated  by  the  land  owners  for  the  pur- 
pose of  a  highway,  none  of  them  receiving  any  compensation 
or  damages,  and  they  constructed  fences  and  houses  along  the 
line  of  the  road;  that,  after  it  had  been  opened  and  traveled 
a  long  time,  the  relators  claimed  that  it  was  not  traveled  as 
originally  surveyed,  but  that  the  route  originally  surveyed 
ran  north  of  the  traveled  route,  and  that  the  house  and  fence 
of  George  Lane,  and  the  fence  of  Sarah  Lane,  were  in  the 
highway  as  originally  laid  out;  and  that  the  relator  Markle 
proceeded  to  erect  his  fence  in  the  highway  as  originally  laid 
out  and  traveled,  claiming  that  he  was  erecting  the  same  on 
the  south  line  of  the  highway  as  originally  surveyed,  which 
fence  is  only  twelve  feet  from  the  north  line  of  the  highway 
as  originally  laid  out,  opened  and  traveled,  and  is  the  only 
obstruction  there  is  in  the  road ;  that  the  route  traveled,  and 
no  other,  was  dedicated ;  tha?t  the  route  as  originally  surveyed 
was  not  opened,  as  required  by  the  statute,  within  five  years, 
and  has  never  been,  and  can  not  now  be,  legally  opened,  but 
has  been  abandoned  by  the  public,  and  the  route  actually 
traveled  has  been  acquired  by  the  public  in  its  place.  The 
testimony  in  the  case  tended  to  establish  the  facts  as  thus  set 
forth  by  the  respective  parties. 

The  question  here  presented  is,  whether  mandamus  will  lie, 
and  is  it  the  proper  remedy  in  this  case  ? 

In  The  People  v.  Hatch,  33  111.  140,  it  is  thus  laid  down : 
"  The  writ  of  mandamus  is  a  high  prerogative  writ,  to  be 
awarded  in  the  discretion  of  the  court,  and  ought  not  to  issue 
in  any  case  unless  the  party  applying  for  it  shall  show  a  clear 
legal  right  to  have  the  thing  sought  by  it  done,  and  in  the 
manner  and  by  the  person  or  body  sought  to  b*e  coerced,  and 
must  be  effectual  as  a  remedy,  if  enforced ;  and  it  must  be 
in  the  power  of  the  party,  and  his  duty  also,  to  do  the  act 
sought  to  be  done.  It  is  well  settled  that,  in  a  doubtful  case, 
this  writ  should  not  be  awarded.  It  is  never  awarded  unless 
the  right  of  the  relator  is  clear  and  undeniable,  and  the  party 
sought  to  be  coerced  is  bound  to  act." 
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And  again,  in  School  Inspectors  v.  The  People,  20  111.  531, 
the  court,  in  reference  to  the  same  subject,  say:  "Nor  does 
the  petition  show  a  clear  legal  right  to  the  remedy  asked. 
12  111.  R.  254.  This  writ  is  of  such  a  nature  that  courts 
will  grant  it  only  in  an  extraordinary  case,  where  otherwise 
there  would  be  a  failure  of  justice,  which  can  not  be  pre- 
tended here." 

Under  the  principles  above  laid  down,  we  are  of  opinion  that 
mandamus  is  not  the  proper  remedy  to  compel  commissioners 
of  highways  to  remove  obstructions  of  long  standing,  main- 
tained as  a  matter  of  right  by  land  owners,  and  believed  by 
the  road  authorities  not  to  be  within  the  limits  of  the  high- 
way. We  fail  to  perceive  any  clear  duty  on  the  part  of  the 
officers  to  perform  such  act.  It  would  be  unreasonable  that 
they  should  be  required  to  expose  themselves  to  such  hazard 
of  liability  in  damages' as  they  would  incur  by  the  removing 
of  such  obstructions.     Rex  v.  Dayrell,  8  Com.  L.  E.  485. 

No  statute  expressly  imposes  upon  the  commissioners  of 
highways  the  duty  of  removing  obstructions  in  a  highway. 
It  is  made  their  duty  to  open  and  repair  public  roads;  but 
this  is  no  proceeding  properly  to  open  a  road,  where  the 
highway  has  been  established,  opened,  traveled  and  worked 
for  sixteen  years,  nor  to  repair  a  road.  It  is  one,  rather,  to 
remove  obstructions  from  a  road. 

The  statute  has  given  a  penalty  for  the  obstruction  of  a 
public  highway,  and  one  for  every  day's  continuance  of  the 
obstruction  after  notice  by  the  proper  road  authorities  for  its 
removal.  The  statute  has  given  a  further  specific  remedy  by 
indictment,  where,  on  conviction,  the  obstruction  may,  by 
order  of  the  court,  be  removed  by  the  sheriif.  It  is  not  a 
case,  then,  where,  without  the  writ,  there  would  be  a  failure 
of  justice. 

There  is  no  case  presented  here  of  a  wilful  obstruction;  but 
George  and  Sarah  Lane  seem  to  have  made  and  maintained 
the  improvements  which  it  is  sought  to  have  removed  as 
obstructions,  under  an  honest  claim  of  right  to  do  so,  as  not 
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being  within  the  limits  of  the  highway;  and  they  should  have 
an  opportunity  to  defend  their  rights,  which  is  not  afforded  to 
them  in  this  proceeding.  The  People  v.  Curyea,  16  111.  547; 
United  States  v.  The  Commissioner,  5  Wall.  563. 

The   court  below  awarded  a  peremptory  mandamus.     The 
judgment  must  be  reversed. 

Judgment  reversed. 


Eeese  P.  Stitt 

V. 

Christian  Brendel,  Jr. 

Bill  of  exceptions  — .presumption  in  absence  of.  In  a  case  where 
there  were  no  written  pleadings,  and  there  was  no  bill  of  exceptions  show- 
ing the  issues  tried  on  the  evidence :  Held,  that  this  court  could  only  re- 
gard the  verdict  and  judgment  to  see  if  the  latter  was  in  accordance  with 
the  former,  and  must  presume  that  the  verdict  was  responsive  to  the  issues 
presented. 

Appeal  from  the  Circuit  Court  of  JoDaviess  county;  the 
Hon.  William  Brown,  Judge,  presiding. 

This  was  an  action  of  replevin,  originally  commenced  be- 
fore a  justice  of  the  peace.  On  the  trial  in  the  circuit  court, 
the  verdict  of  the  jury  was  :  "We,  the  jury,  find  the  property 
in  the  plaintiif,  and  assess  his  damages,  for  the  use  of  the 
property  replevied,  at  one  cent."  The  defendant  below  moved 
the  court  for  a  new  trial,  and  in  arrest  of  judgment,  which  the 
court  overruled,  and  rendered  the  following  judgment :  "That 
plaintiff  recover  of  defendant  his  damages  of  one  cent,  assessed 
by  the  jury,  and  a  general  judgment  for  costs  by  him  herein 
expended,  and  have  execution  therefor." 
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Mr.  M.  Y.  Johnson,  for  the  appellant. 
Messrs.  Luke  &  Stahl,  for  the  appellee. 

Per  Curiam  :  There  are  no  written  pleadings  in  this  case, 
and  the  record  contains  no  bill  of  exceptions. 

The  several  motions  made,  and  the  reasons  therefor,  are 
not  before  us.  They  form  no  part  of  the  record,  and  must  be 
brought  before  the  court  by  bill  of  exceptions. 

We  can  only  regard,  in  this  record,  the  verdict  and  judg- 
ment. The  judgment  is  in  accordance  with  the  verdict, 
and  we  must  presume  that  the  verdict  was  responsive  to  the 
issue  presented. 

There  is  nothing  to  show  to  the  contrary,  and  the  judgment 
is  affirmed. 

Judgment  affirmed. 


Harry  ST.  Brown 

v. 

The  People  of  the  State  of  Illinois. 

1.  Pleading  and  evidence — variance — indictment  for  forgery.  Where 
an  indictment  for  forgery  of  a  promissory  note  set  forth  a  copy  of  the 
note,  after  the  words  "the  tenor  of  which  counterfeited  promissory  note  is 
as  follows,  to-wit;"  and  in  the  copy  as  given,  the  maker's  name  was 
spelled  uOtha  Carr,"  while  in  the  note  offered  in  evidence  it  is  "'Oatha 
Carr:"    Held,  that  the  variance  was  fatal. 

2.  Where  an  indictment  for  forgery  professes  to  set  out  the  forged  paper 
according  to  its  tenor,  the  names  should  be  spelled  as  they  are  in  the  orig- 
inal, as  the  word  "tenor"  in  such  connection  binds  the  pleader  to  the  strict- 
est  accuracy. 

Writ  of  Error  to  the  Circuit  Court  of  Warren  county; 
the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 
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Messrs.  Kidder  &  Norcross,  and  Mr.  John  J.  Glenn,  for 
the  plaintiff  in  error. 

Mr.  W.  Bushnell,  Attorney  General,  for  the  People. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  indictment  for  forgery,  found  by  the  grand 
jury  of  Warren  county  against  plaintiff  in  error  and  one  Rob- 
inson. Plaintiff  in  error  was  arrested,  arraigned,  and  tried  by 
the  court  and  a  jury,  found  guilty  and  sentenced  to  confine- 
ment in  the  penitentiary  at  hard  labor  for  one  year.  To  re- 
verse that  judgment  the  record  is  brought  to  this  court  on 
error,  and  various  grounds  are  urged  for  reversal. 

On  the  trial  the  prosecution  offered  in  evidence  the  instru- 
ment alleged  to  have  been  forged,  when  accused  objected  on 
the  ground  of  a  variance  between  the  indictment  and  the  in- 
strument offered. 

The  indictment  contains  two  counts,  in  the  first  of  which 
it  is  averred  that  accused  "unlawfully  and  feloneously  did 
falsely,  fraudulently  make  and  forge  a  certain  promissory 
note  for  the  payment  of  money,  and  the  signature  and  mark 
of  one  Otha  Carr  to  said  promissory  note  purporting  to.  be 
made  and  executed  by  said  Otha  Carr.  The  tenor  of  which 
promissory  note  is  as  follows^  to-wit : 

"  §150.00.  "  Berwick,  III.,  Aug.  29th,  1870. 

Six  months  after  date,  for  value  received,  I  promise  to  pay 
J.  B.  Drake,  or  order,  one  hundred  and  fifty  dollars,  with 
interest  at  10  per  cent  per  annum  till  paid. 

his 
Otha  +  Carr." 
"Witness,  by  H.  N.  Brown.  mark. 

The  second  count  avers  the  uttering  of  a  promissory  note, 
knowing  it  to  be  false,  fraudulent,  forged  and  counterfeit, 
"  the  tenor  of  which  counterfeited  promissory  note  is  as  fol- 
lows, to-wit."  Then  follows  the  copy  of  a  note  in  all  re- 
spects similar  to  that  set  out  in  the  first  count  of  the  indict- 
ment. 
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The  note  offered  in  evidence  purports  to  have  been  signed 
"Oatha  -f-  Carr."  The  difference  in  the  manner  of  spelling  the 

mark 

signature  as  described  in  the  indictment  and  of  that  to  the 
instrument  offered  in  evidence,  is  the  variance  relied  on  by 
defendant  below.  In  Wharton's  Am.  Cr.  Law,  Vol.  2,  sec. 
1471,  6th  Ed.,  it  is  said,  an  omission  of  a  part  of  the  date  is 
fatal  under  such  an  averment.  It  is  further  said,  "but  where 
the  indictment  charges  the  note  to  be  in  purport  and  effect 
following,  it  was  held  that  '  I  promise '  was  an  immaterial  vari- 
ance from  '  I  promised.'  It  would  seem,  however,  that  the  dis- 
tinction taken  in  the  last  case  between  the  averments  'words 
and  figures  following/  and  '  tenor  and  effect/  if  such  was  actu- 
ally intended,  is  not  in  conformity  with  precedents.  The  word 
'  tenor '  binds  the  pleader  to  the  strictest  accuracy."  And  for 
this  last  proposition  reference  is  made  to  Rex  v.  Powell,  2 
East's  Pleas  of  the  Crown,  976.  Again,  the  same  author  says, 
in  sec.  1476,  "An  indictment  for  forgery  of  an  instrument, 
professing  to  set  it  out  according  to  its  tenor,  should  give  the 
names,  in  describing  the  instrument,  spelled  as  they  appear 
spelled  in  the  original."  And  this  rule  appears  to  be  supported 
by  authority,  and  we  recognize  it  as  being  correct.  The  name 
is  differently  spelled  in  the  indictment  and  the  note  offered  in 
this  case,  and  it  manifestly  falls  within  the  rule  thus  an- 
nounced. 

We  have  thus  far  considered  the  case  as  though  the  note 
was  read  in  evidence,  although  the  record  only  states  that  the 
people's  attorney  offered  the  note  in  evidence,  to  which  de- 
fendant's attorney  objected,  on  the  ground  of  variance  between 
the  note  described  in  the  indictment  and  the  note  offered. 
Although  the  record  fails  to  show  that  the  note  was  read  to 
the  jury,  still  the  question  of  variance  would  perhaps  arise 
on  another  trial,  and  hence  we  have  chosen  to  decide  the  ques- 
tion. 

But  if  the  note  was  not  read  in  evidence,  then  the  evidence 
wholly  fails  to  support  the  verdict.     In  such  a  case  there  is 
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nothing  to  support  the  finding.  In  either  case,  however,  the 
judgment  must  be  reversed.  If  it  was  read  in  evidence,  it 
was  error,  because  of  the  variance,  and  if  it  was  not  read, 
then  there  is  error,  as  the  verdict  and  judgment  have  no  basis 
on  which  to  rest. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

,  Judgment  reversed. 


The  Chicago  and  Alton  Kailroad  Company 

v. 
Mary  A.  Buttolf. 

1.  Jury — question  proper  to  ask  juror.  During  the  impannelling  of  the 
jury  iu  a  civil  cause,  the  defendant's  counsel  asked  several  jurors  this 
question:  If,  upon  hearing  the  testimony,  they  should  find  it  evenly 
balanced,  which  way  they  would  be  inclined  to  decide  the  case?  The 
court  below  sustained  an  objection  to  such  questions:  Held,  that  the  court 
erred,  as  the  question  was  proper  in  determining  the  exercise  of  defend- 
ant's  right  to  a  peremptory  challenge. 

2.  Evidence — impeachment  of  witness.  Where  a  witness  is  shown  to 
have  knowingly  testified  falsely  to  a  material  fact,  and  there  are  no  cir- 
cumstances in  the  case  going  to  corroborate  his  testimony,  then  the  jury 
will  have  the  right  to  reject  all  his  testimony  as  unworthy  of  credit; 
but  i hey  should  not  reject  such  portions  of  it  as  may  be  corroborated  by 
other  unobjectionable  evidence  in  the  cause. 

3.  Where  the  court  refused  the  following  instruction:  "The  jury  are 
instructed  that  if  they  shall  believe  that  the  plaintiff,  Mrs.  Buttolf,  has,  in 
her  testimony,  knowingly  sworn  falsely  in  any  material  point,  they  are  at 
liberty  to  disregard  all  her  testimony  as  unworthy  of  belief:"  Held,  no 
error,  as  it  was  too  broad,  and  left  out  of  consideration  the  element  of 
corroboration. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 
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Messrs.  Beckwith,  Ayer  &  Kales,  for  the  appellant. 

Messrs.  Rae  &  Mitchell,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

There  are  but  two  points  raised  on  this  record. 

Upon  impannelling  the  jury,  several  of  the  jurors  were 
asked  by  defendant's  counsel  this  question :  If,  upon  hearing 
the  testimony,  they  should  find  it  evenly  balanced,  which 
way  they  would  be  inclined  to  decide  the  case? 

The  plaintiff's  counsel  objected  to  the  question  and  the  court 
sustained  the  objection,  and  defendant  excepted. 

On  one  ground,  if  no  other,  the  question  was  proper  as 
determining  the  exercise  of  the  defendant's  right  to  a  peremp- 
tory challenge,  for,  if  the  answer  had  been,  they  would  find  for 
the  plaintiff,  defendant  could  have  challenged  for  cause. 

The  case  of  Chicago  and  Alton  R.  R.  Co.  v.  Adler,  56  111. 
344,  is  in  point,  and  disposes  of  this  question. 

The  remaining  point  is, refusing  this  instruction  :  "The  jury 
are  instructed  that  if  they  shall  believe  the  plaintiff,  Mrs. 
Buttolf,  has,  in  her  testimony,  knowingly  sworn  falsely  in  any 
material  point,  they  are  at  liberty  to  disregard  all  her  testi- 
mony as  unworthy  of  belief." 

On  the  authority  of  the  case  of  Crabtree  v.  Hagenbaugh,  25 
111.  240,  this  instruction  was  properly  refused. 

The  instruction  was  the  same  in  that  case,  and  this  court 
said  it  was  too  broad.  If  the  witness  had  so  testified  to  a 
material  fact,  and  there  were  no  circumstances  in  the  case 
going  to  corroborate  his  evidence,  then  the  jury  would  have 
the  right  to  reject  all  of  his  evidence  as  unworthy  of  credit, 
but  they  should  not  reject  such  portions  as  might  be  corrob- 
orated by  other  unobjectionable  evidence  in  the  cause. 

The  element  of  corroboration  being  omitted,  vitiated  the 
instruction,  and  it  was  properly  refused. 

On  the  first  point,  the  judgment  must  be  reversed,  and  we 
have  less   hesitation  in  so  deciding  since  we  are  satisfied,  by 
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an  examination  of  the  testimony,  that  the  plaintiff  is  not 
entitled  to  the  verdict,  and  justice  has  not  been  done.  The 
evidence  that  she  accepted  the  money  from  the  company  and 
signed  the  receipts  understanding^,  making  no  claim  for  any 
damages  other  than  the  loss  of  a  scarf  and  some  trifling  hotel 
expenses,  outweighs  greatly  her  own  unsupported  statement, 
on  which  the  verdict  was  rendered. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  City  of  Chicago 

v. 

Eliza  Jones. 

1.  Excessive  damages— -for  personal  injury  through  negligence.  Where 
the  plaintiff,  through  the  negligence  of  a  municipal  corporation  in  keep, 
ing  its  sidewalks  in  repair,  stepped  upon  a  broken  board  in  the  walk  and 
fell,  breaking  her  right  arm  at  the  wrist,  from  which  she  suffered  great 
pain  and'  was  incapacitated  from  following  her  usual  occupation  of  nurse 
and  domestic  servant  for  a  period  of  nine  or  ten  months,  and  the  proof 
justified  the  conclusion  that  her  arm  would  never  be  as  strong  as  before 
the  fracture:    Held,  that  a  judgment  for  $1000  damages  was  not  excessive. 

2.  Damages — as  against  municipal  corporation  for  mere  neglect.  While 
a  municipal  corporation  may  not  be  liable  for  punitive  or  vindictive  dam- 
ages for  mere  neglect  of  duty,  yet  it  has  always  been  held  that  loss  of  time, 
expenses  incurred  in  being  cured,  pain  and  suffering  undergone,  and  per- 
manent injury,  are  all  proper  elements  to  be  considered  by  the  jury  in 
making  up  their  verdict  as  to  the  damages  which  the  plaintiff  may  recover 
in  consequence  of  a  wrongful  injury. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge,  presiding. 
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Mr.  I.  N.  Stiles,  and  Mr.  John  Lewis,  for  the  appellant. 
Messrs.  E.  &  A.  Van  Bueen,  for  the  appellee. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  single  point  made,  upon  which  appellant  relies  for  a 
reversal  of  the  judgment  in  this  ease,  is,  that  the  damages  are 
excessive. 

The  action  was  brought  to  recover  for  personal  injuries  sus- 
tained by  appellee  in  consequence  of  a  defective  sidewalk  in 
the  city  of  Chicago.  In  passing  along  on  State  street,  appel- 
lee stepped  on  a  broken  plank  in  the  sidewalk,  and  fell  and 
broke  her  right  arm  at  the  wrist,  from  the  effects  of  which 
she  suffered  great  pain  and  was  incapacitated  from  following 
her  usual  occupation,  which  was  that  of  a  nurse  and  domestic 
servant,  during  a  period  of  nine  or  ten  months.  There  was 
evidence  that  shows  that  appellee  has  suffered  some  perma- 
nent injury  ;  that  her  arm  will  never  be  as  strong  as  before  the 
fracture.  Her  own  testimony  is  to  that  effect,  and  she  is  cor- 
roborated by  the  physician  and  surgeon  who  attended  her. 

The  judgment  is  for  $1000,  and  inasmuch  as  that  is  more 
than  appellee  could  have  actually  earned  at  her  usual  occupa- 
tion during  the  period  she  was  disabled,  and  the  amount  ex- 
pended in  and  about  being  cured,  it  is  said  that  the  damages 
are  excessive. 

The  doctrine  insisted  upon  by  counsel  is,  that,  in  cases 
against  municipal  corporations,  plaintiff  should  be  allowed  to 
recover  only  to  the  extent  of  actual  pecuniary  loss,  and  that 
nothing  should  be  given  for  pain  and  suffering.  The  rule 
fixing  the  measure  of  damages  in  such  cases  has  been  settled 
by  a  uniform  course  of  decisions  in  this  State.  While  a  mu- 
nicipal corporation  may  not  be  liable  for  punitive  or  vindic- 
tive damages  for  mere  neglect  of  duty,  it  has  always  been  held 
that  loss  of  time,  expenses  incurred  in  being  cured,  pain  and 
suffering  undergone,  and  permanent  injury,  are  all  proper 
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elements  to  be  considered  by  the  jury  in  making'up  their  ver- 
dict as  to  the  damages  which  plaintiff  will  sustain  in  conse- 
quence of  a  wrongful  injury.  City  of  Chicago  v.  Martin,  49 
111.  241,  and  cases  cited. 

In  the  case  of  The  City  of  Peru  v.  French,  55  111.  317,  a  ver- 
dict for  $2000  was  allowed  to  stand  for  an  injury  not  more 
serious  in  its  character  than  the  one  sustained  by  appellee,  on 
the  ground  that  plaintiff  in  that  case  had  suffered  great  pain 
and  some  permanent  injury. 

In  view  of  the  character  of  the  injury  sustained,  that  it 

may  to  some   extent  be  permanent   in  its  effects,  we  do  not 

think  the  damages  are  excessive,  and  the  judgment  must  be 

affirmed. 

Judgment  affirmed. 


Chauncey  B.  Heartt 


George  H.  Khodes. 

1.  Payment — whether  taking  note  or  check  is.  In  general,  unless  other- 
wise specially  agreed,  the  taking  of  a  promissory  note  for  a  pre-existing 
debt,  or  a  contemporaneous  consideration,  is  treated  prima  facie  as  a  con- 
ditional payment  only,  that  is,  as  payment  only  if  it  is  duly  paid  at  matur- 
ity.   This  rule  applies  with  greater  force  in  the  case  of  taking  a  check. 

2.  So,  where  the  holder  of  an  accommodation  note  accepted  from  the 
payee  for  whose  accommodation  the  same  was  executed,  a  check  on  a  bank 
for  the  balance  due  thereon,  and  surrendered  the  same,  which  was  then 
destroyed  by  tearing  off  the  maker's  name,  and  the  check  was  dishonored 
for  want  of  funds  of  the  drawer  to  meet  it:  Held,  in  the  absence  of 
proof  to  the  contrary,  that  it  would  be  presumed  the  check  was  taken  as  a 
means  to  procure  the  money  to  pay  the  note,  and  not  as  an  absolute  pay- 
ment, and  therefore,  this  would  not  defeat  an  action  by  the  holder  upon 
the  note  so  surrendered  by  him. 
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3.  In  such  a'case  the  production  of  the  check  was  in  nowise  essential 
to  a  right  of  recovery  on  the  surrendered  note ;  and  if  it  were  so,  the  re- 
turning of  the  same  with  the  plaintiff's  deposition  into  court  was  sufficient, 
especially  when  no  objection  was  made  on  the  trial  that  the  check  was 
not  cancelled  or  surrendered. 

4.  Check — want  of  presentment  and  notice  of  dishonor.  The  want  of 
due  presentment,  or  notice  of  the  dishonor  of  a  check  upon  a  bank,  does 
not  discharge  the  drawer,  unless  he  has  suffered  some  loss  or  injury  there- 
by. In  this  respect  there  is  a  difference  between  a  check  and  a  bill  of 
exchange. 

5.  Instruction — assuming  the  existence  of  a  fact.  When  an  instruction 
assumes  the  existence  of  a  fact  in  issue  by  the  pleadings,  but  which  is 
admitted  by  the  party  objecting  to  the  instruction,  in  his  testimony,  and 
there  is  no  evidence  contradicting  such  admission,  there  will  be  no  ma- 
terial error  in  giving  such  instruction. 

6.  Same — must  be  based  on  evidence.  Where  there  is  no  evidence  of  a 
certain  fact  it  is  not  erroneous  to  refuse  an  instruction  predicated  on  the 
existence  of  such  fact. 

7.  Promissory  note — when  destroyed  a  recovery  may  be  had  though  in- 
dorsed in  blank.  In  a  suit  upon  a  promissory  note  which  had  been  sur- 
rendered upon  the  delivery  of  a  check  for  the  sum  due  thereon,  and 
destroyed  by  tearing  off  the  maker's  name,  the  defendant  asked  an  in- 
struction that  if  the  note  was  indorsed  so  that  an  action  could  be  main- 
tained by  any  holder  of  the  same  in  his  name,  no  recovery  could  be  had 
without  proof  of  the  loss  or  destruction  of  the  same,  which  was  refused : 
Held,  that  while  the  instruction  might  properly  have  been  given,  its  re- 
fusal afforded  no  just  cause  of  complaint,  the  proof  showing  the  destruc- 
tion of  the  note. 

8.  Interest — mode  of  computation  where  there  is  a  credit.  In  case  of  a 
pajonent  upon  a  note,  the  correct  rule  for  computing  the  amount  due  on 
the  same  is  to  calculate  the  interest  on  the  note  to  the  time  of  payment, 
and  the  payment  first  applied  on  the  interest  and  the  balance  on  the  prin- 
cipal, and  then  calculate  the  interest  on  the  balance  of  the  principal.  To 
calculate  interest  on  the  whole  to  the  day  of  trial  and  add  the  same  to  the 
principal,  and  then  deduct  from  this  the  payment,  with  the  same  interest 
thereon  to  the  trial,  is  not  the  proper  mode  of  computation. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

Messrs.  Story  &  King,  for  the  appellant. 

Mr.  O.  B.  Sansum,  and  Mr.  James  Leddy,  for  the  appellee. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  by  Rhodes,  the  plaintiff  below,  against 
Heartt,  upon  an  accommodation  note  made  by  the  latter  to 
John  H.  Dickson,  on  the  22d  of  August,  1870,  for  the  sum  of 
$380,  payable  five  months  after  date,  with  interest  at  the  rate 
of  ten  per  cent  per  annum.  Dickson  indorsed  the  note  to 
one  Foster  for  §380.  About  January  12,  1871,  Foster  in- 
dorsed the  note  to  plaintiff,  who  gave  to  Foster  for  it  plain- 
tiff's own  promissory  note  for  $400,  payable  January  25, 1872. 
February  7,  1871,  Dickson  paid  $200  to  plaintiff  on  account 
of  the  note. 

April  3,  1871,  plaintiff  delivered  up  the  note  to  Dickson, 
who  gave  the  former  his  (Dickson's)  check  on  the  National 
Bank  of  Commerce  for  $201.72,  the  balance  then  due  upon 
the  note. 

Within  two  or  three  days  afterward  the  check  was  presented 
at  the  bank,  and  payment  refused  for  want  of  funds  of  Dick- 
son wherewith  to  pay  it. 

At  the  time  of  giving  the  check,  Dickson  had  only  $23.40 
in  the  bank,  and  at  no  time  afterward  had  there  to  exceed  $75. 

The  plaintiff  recovered,  and  defendant  has  appealed.  Va- 
rious reasons  are  urged  for  the  reversal  of  the  judgment. 

Objection  is  made  that  a  recovery  by  the  plaintiff  was  per- 
mitted, while  he  retained  the  check  of  Dickson,  upon  which 
he  may  collect  the  amount  a  second  time. 

We  do  not  consider  such  to  be  the  fact.  The  check  was 
produced  in  court,  and  there  left,  where  it  has  since  remained 
among  the  files  of  the  court.  The  plaintiff's  deposition  was 
taken  in  the  case,  to  which  he  annexed  the  check,  which  was 
returned  into  court  with  the  deposition,  and  remains  there  as 
a  part  of  it. 

The  production  of  the  check  was  in  nowise  essential  to 
the  making  out  of  the  plaintiff's  case,  and  we  may  consider 
that  it  was  annexed  to,  and  returned  with,  the  deposition,  for 
the  purpose  of  being  surrendered  or  cancelled. 

23— 66th  III. 
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It,  to  be  sure,  was  not  formally  cancelled,  but  we  must  re- 
gard it  as  virtually  so. 

It  is  neither  in  the  plaintiff's  possession  nor  power,  but  in 
the  custody  of  the  court,  and  can  not  be  withdrawn  by  the 
plaintiff,  unless  by  leave  of  the  court.  Such  leave  should  not 
be  granted ;  and  it  is  to  be  presumed  the  court  will  not  per- 
mit plaintiff  to  withdraw  the  check. 

No  intimation  of  such  an  objection  to  a  recovery  was  made 
in  the  court  below.  Had  there  been,  it  would  doubtless 
have  been  removed  at  once,  by  formally  surrendering  or  can- 
celling the  check. 

A  general  objection  is  made  of  the  admission  of  improper 
evidence,  without  insisting  upon  or  pointing  out  any  partic- 
ular evidence  as  being  improperly  admitted.  We  fail  to 
discover,  from  the  record,  any  essential  error  in  this  respect. 

It  is  insisted  there  was  error  in  giving  these  instructions 
for  plaintiff,  viz: 

"The  court  instructs  the  jury  that  the  burden  of  proof  is 
upon  the  defendant  to  prove,  by  evidence  preponderating  in 
his  favor,  that  the  money  mentioned  in  the  promissory  note 
in  suit  has  been  paid  to  plaintiff. 

"The  jury  are  instructed  that  the  fact  that  Foster  did  not 
present  the  check  in  question  to  the  bank  for  payment  until 
two  or  three  days  had  elapsed  after  it  was  drawn,  can  not  af- 
fect the  plaintiff's  right  to  recover,  if  the  jury  shall  believe 
from  the  evidence,  that  Dickson,  the  drawer  of  the  check, 
had  not  sufficient  funds  in  bank  to  meet  the  check." 

The  want  of  due  presentment,  or  notice  of  the  dishonor  of 
a  check,  does  not  discharge  the  drawer  unless  he  has  suffered 
some  loss  or  injury  thereby.  This  is  one  point  of  difference 
between  a  check  and  a  bill  of  exchange.  Story  on  Prom. 
Notes,  sec.  492.  There  is  no  pretence  of  any  such  loss  or  in- 
jury in  this  case. 

But  the  more  especial  objection  which  is  urged  against  the 
instructions  is,  that  they  excluded  from  the  jury  the  question 
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of  the  execution  of  the  note,  and  assumed  the  existence  of 
that  disputed  fact.  There  was  a  plea  in,  denying  the  execu- 
tion of  the  note,  verified  by  affidavit. 

But  the  defendant's  own  testimony  amounted  to  an  admis- 
sion of  the  execution  of  the  note.  In  giving  his  testimony 
he  said,  "  I  signed  a  note  like  one  spoken  of  here."  There 
was  other  evidence  of  his  implied  admission  of  the  execution 
of  the  note,  arising  from  his  statements  in  reference  to  it,  on 
being  applied  to  for  payment.  There  was  no  contrary  evi- 
dence whatever,  as  to  the  execution  of  the  note.  In  view  of 
the  defendant's  own  admission  on  the  subject  in  his  testimony, 
there  can  hardly  be  said  to  have  been  any  disputed  fact  as  to 
the  execution  of  the  note.  So  that  we  must  consider  there 
was  no  material  error  in  this  respect  in  the  giving  of  the  in- 
structions. 

It  is  also  insisted  that  the  court  erred  in  refusing  to  give 
these  instructions  for  the  defendant,  viz : 

aThe  jury  are  instructed  that  if  they  believe,  from  the 
evidence,  that  the  defendant  made  his  note,  as  set  forth  in  the 
declaration,  but  for  the  sole  accommodation  of  the  payee, 
Dickson,  and  that  the  plaintiff  knew  this  before  he  took  the 
note ;  and  if  you  further  believe,  from  the  evidence,  that  the 
payee,  Dickson,  paid  a  portion  of  the  note,  and  afterwards  gave 
his  check  on  a  bank,  payable  to  the  plaintiff,  for  the  balance 
of  the  note,  and  that  the  plaintiff  took  the  check  of  said 
Dickson  in  payment  of  the  note  and  surrendered  the  note  to  be 
cancelled,  then  the  receipt  of  the  check  and  surrender  of  the 
note  was  a  voluntary  cancelling  of  the  note,  and  there  can  be 
no  recovery  thereon. 

"  The  jury  are  instructed  that  in  an  action  on  a  promissory 
note  which  is  not  produced,  if  the  note  is  alleged  to  have  been 
lost,  and  if  the  note  was  endorsed  when  it  is  alleged  to  have 
been  lost,  so  that  the  note  was  actionable  in  the  hands  of  any 
holder,  then  there  can  be  no  recovery  on  said  note  without 
proof  of  the  note  being  lost  or  destroyed.     So  in  this  case,  if 
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you  believe  that  the  note  in  evidence  was  endorsed  by  the 
payee,  then,  the  note  not  being  produced,  must  be  shown  to 
your  satisfaction  that  the  note  is  actually  lost  or  destroyed 
before  there  can  be  any  recovery  on  such  note." 

As  to  the  first  of  these  instructions  there  was  no  evidence 
that  the  check  was  taken  as  an  absolute  payment  of  the  note. 
To  make  it  such,  there  must  have  been  a  special  agreement 
to  that  effect.  The  rule,  in  this  respect,  is  thus  laid  down  by 
Story:  "In  general,  by  our  law,  unless  otherwise  specially 
agreed,  the  taking  of  a  promissory  note  for  a  pre-existing 
debt,  or  a  contemporaneous  consideration,  is  treated  prima 
facie  as  a  conditional  payment  only,  that  is,  as  payment  only 
if  it  is  duly  paid  at  maturity."  Story  on  Prom.  Notes,  sec. 
104.  The  rule  should  apply  with  even  greater  force  in  the 
case  of  the  taking  of  a  check.  Not  only  was  there  here  the 
absence  of  any  evidence  of  such  an  agreement,  but  there  was 
the  positive  testimony  of  the  plaintiff,  that  there  was  no 
agreement  made  by  him  to  accept  the  check  in  payment  of 
the  note.  A  check  is  always  supposed  to  be  drawn  upon  a 
previous  deposit  of  funds.  The  note  was  surrendered  up,  on 
receiving  the  check,  on  the  supposition,  doubtless,  that  the 
latter  was  honestly  drawn,  and  would  be  paid  on  presentation. 
The  check,  it  is  to  be  presumed,  was  taken  but  as  the  means 
whereby  to  procure  the  money  for  payment  of  the  note. 

The  drawing  the  check  without  having  funds  to  meet  it, 
and  having  no  right  to  expect  payment  of  it,  was  a  fraud  and 
imposition  upon  the  payee.  We  think  the  refusal  of  this  first 
instruction  may  be  justified  upon  the  ground  of  the  want  of 
any  evidence  upon  which  to  base  it,  that  the  plaintiff  took 
the  check  in  payment  of  the  note. 

As  to  the  second  refused  instruction,  the  action  was  not 
upon  a  lost,  but  upon  a  destroyed  note.  The  testimony  was 
clear,  that  after  the  note  was  surrendered  up  to  Dickson,  he 
tore  off  from  it  the  signature  of  Heartt,  the  maker  of  the 
note.     This  amounted  to  the  destruction  of  the  note.     There 
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being  no  contrary  evidence  on  this  point,  we  perceive  no  just 
cause  of  complaint  in  the  refusal  of  this  instruction  as  work- 
ing any  injury  to  the  defendant,  although  it  might  properly 
enough  have  been  given. 

It  is  claimed  the  damages  are  excessive  to  the  amount  of 
$1.24. 

The  result  of  this  supposed  excess  is  arrived  at  by  an  er- 
roneous mode  of  computation,  viz  :  by  calculating  the  interest 
on  the  entire  principal  of  the  note  from  its  date  to  the  time 
of  the  verdict,  (February  8,  1872,)  and  calculating  ten  per 
cent  interest  on  the  payment  of  $200,  on  the  note  from  the 
time  the  payment  was  made  to  the  time  of  the  verdict,  and 
then  deducting  the  amount  of  the  payment  and  the  interest 
on  it,  from  the  amount  of  the  whole  principal  of  the  note  and 
the  interest  upon  it :  whereas,  the  correct  rule,  as  recog- 
nized by  this  court  in  McFadden  v.  Fortier,  20  111.  509,  was, 
to  calculate  the  interest  on  the  note  to  the  time  of  the  payment. 
This  interest  should  have  been  first  satisfied  out  of  the  pay- 
ment, and  the  balance  of  the  payment  applied  to  diminish  the 
principal.  Under  this  method  of  computation,  the  judgment 
is  found  to  be  a  fraction  of  a  dollar  less  than  the  amount  due. 

Finally  it  is  insisted  that  the  judgment  varies  from,  and  is 
in  excess  of  the  verdict. 

We  find  this  to  be  so,  to  the  extent  of  four  cents.  "Were  it 
important,  a  remittitur  might  be  entered  under  section  81  of 
the  Practice  Act  of  February  22,  1872.  But  the  difference 
is  so  trivial,  that  it  is  not  worthy  of  further  attention. 

Perceiving  no  substantial  error  in  the  record  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 
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Michael  Keeley 

v. 

Lawrence  O'Brien,  Administrator,  etc. 

1.  New  trial — on  ground  of  surprise.  Where  a  cause  was  tried  in 
its  regular  order  when  reached  on  the  call  of  the  docket,  the  defendant 
and  his  attorneys  not  being  present,  and  the  affidavits  of  the  defendant 
failed  to  show  the  exercise  of  proper  diligence,  or  that  he  had  a  valid  de- 
fense to  the  merits,  and  on  the  question  of  surprise,  and  whether  counsel 
for  the  defendant  were  misled  by  assurances  of  counsel  for  the  plaintiff, 
the  evidence  was  conflicting:  Held,  that  the  court  below  did  not  err  in  re- 
fusing to  grant  a  new  trial. 

2.  Partnership — sufficiency  of  evidence  to  s7ww.  In  a  suit  by  an  admin- 
istrator to  recover  for  services  performed  by  his  intestate,  the  defendant 
filed  his  affidavit  in  support  of  a  motion  for  a  new  trial  for  the  purpose 
of  showing  that  he  had  a  defense.  It  appeared  that  the  deceased  and  his 
brother  had  both  been  working  for  the  defendant,  and  defendant  deposed 
that  they  told  him  to  keep  their  account  jointly:  Held,  that  such  a  direc- 
tion could  not  make  them  partners,  unattended  by  other  circumstances. 

3.  Payment — sufficiency  of  affidavit  as  to.  The  defendant  in  his  affida- 
vit in  support  of  a  motion  for  a  new  trial,  deposed  that  the  deceased,  (the 
suit  being  by  his  administrator  to  recover  for  his  services),  directed  the 
defendant  to  pay  the  money  due  him  to  his  brother,  and  that  defendant 
settled  with  the  brother:  Held,  that  the  affidavit  failed  to  show  payment 
to  the  brother.  It  only  showed  an  adjustment  of  the  amount  due;  and  in 
that  case  a  mere  verbal  request  to  pay  the  same  to  the  brother,  unexecuted, 
would  not  bind  the  parties,  and  therefore  was  no  bar  to  a  recovery  by  the 
administrator. 

Appeal  from  the    Superior  Court  of   Cook  county;   the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Moore  &  Caulfield,  for  the  appellant. 

Messrs.  Snowhook  &  Gray,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court  : 

Appellee  commenced  an  action  of  assumpsit  in  the  Superior 
Court   of  Cook  county,  as  administrator  of  Daniel  O'Brien, 
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deceased,  against  appellant.  The  issues  were  formed,  and  the 
case  regularly  called,  when  reached  on  the  docket,  for  trial ; 
a  jury  was  impanneled  and  evidence  heard,  and  a  verdict  was 
found  and  a  judgment  rendered  in  favor  of  plaintiff  for  $450, 
from  which  this  appeal  is  prosecuted. 

It  appears  that  appellant  afterwards,  and  at  the  same  term, 
entered  a  motion  for  a  new  trial,  and  in  support  of  his  motion 
read  several  affidavits,  from  which  it  appears  that  when  the 
case  was  called  for  trial  appellant  was  not  present,  nor  were 
his  counsel  in  court,  and  the  trial  was  had  ex  parte.  The 
clerk  of  appellant's  attorney,  in  his  affidavit,  swears  that  he 
was  misled  by  a  conversation  with  the  attorney  for  appellee 
on  the  morning  of  the  day  of  the  trial,  in  which  the  attorney 
promised  to  call  on  appellant's  counsel  as  he  went  to  dinner 
to  see  them  in  reference  to  having  appellant  produce  his 
books  on  the  trial,  and  that  he,  at  the  same  time,  expressed 
the  opinion  that  the  case  would  not  be  rfeached  before  the 
afternoon.  The  attorney,  in  his  affidavit,  swears  he  only 
agreed  to  call  if  the  case  was  not  reached  for  trial,  and  that 
he  expressed  no  opinion  as  to  when  the  case  would  be  reached 
on  the  docket.  This  evidence  is  conflicting,  and  we  are  una- 
ble to  say  that  the  court  erred  in  refusing  to  set  aside  the 
verdict  on  the  ground  that  appellant's  attorneys  were  sur- 
prised. Taking  the  two  affidavits,  we  are  unable  to  say  the 
evidence  preponderates  in  favor  of  appellant. 

Again,  appellant  swears  that  he  was  misled  by  an  assur- 
ance from  the  attorney  of  appellee  that  he  should  have  notice 
to  produce  his  books  when  they  should  be  wanted  on  the 
trial,  and  that  such  notice  was  not  given  and  he  was  thus 
misled.  The  attorney  swears  that  he  had  caused  a  subpoena 
to  be  served  on  appellant  at  the  previous  term,  to  bring  his 
books  into  court,  and  the  case  not  being  called,  he  told  ap- 
pellant that  he  would  give  him  notice  to  produce  the  books 
and  have  a  subpoena  issued  for  him,  and  he  did  sue  out  a 
subpoena  for  his   attendance  at  the    term  the  judgment  was 
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rendered.  But  he  denies  that  he  ever  promised  to  give  him 
any  other  notice.  We  do  not  see,  from  these  affidavits,  that 
there  is,  on  this  question,  a  preponderance  of  evidence  in 
favor  of  appellant. 

Nor  do  we  see,  from  appellant's  affidavit,  that  there  was 
or  that  there  could  have  been  a  partnership  existing  between 
deceased  and  his  brother.  It  appears  that  they  both  had 
worked  for  appellant,  and  he  says  they  told  him  to  keep 
their  account  jointly.  We  fail  to  see  that  such  a  direction  to 
the  employer  could  make  them  partners,  unless  there  were 
other  circumstances  attending  the  transaction.  There  is  noth- 
ing to  show  that  the  character  of  the  labor  was  such  as  to 
imply  a  partnership,  or  that  their  separate  labor  was  by  them 
to  be  treated  as  being  performed  in  partnership;  nor  is  any 
agreement  between  them  shown  that  they  would  depart  from 
the  usual  course  of  business,  so  far  as  to  individually  perform 
labor  in  partnership.  We  can  see  no  inducement  to  form 
such  a  partnership.  It  is  not  only  unusual,  but  we  can  see 
no  advantage  to  accrue  by  such  a  partnership,  and  we  think 
none  is  shown,  and  hence  the  suit  was  properly  brought  by 
the  administrator. 

Appellant  also  swears  that  deceased  directed  him  to  pay 
the  money  to  his  brother,  and  that  he  had  settled  with  the 
brother.  It  will  be  observed  that  he  does  not  state  that  he 
had  paid  the  money  to  the  brother,  but  only  that  he  had 
settled  with  him.  This  may  mean  that  they  had  looked  over 
his  books  and  that  the  balance  was  ascertained.  It  does  not 
seem  to  imply  that  payment  had  been  made.  And  if  not, 
then  the  mere  verbal  request,  unexecuted,  would  not  bind  the 
parties,  and  hence  would  not  bar  a  recovery  by  the  adminis- 
trator. We  do  not  see  that  the  court  b.elow  abused  the  dis- 
cretion in  refusing  to  grant  a  new  trial.  Appellant  has  failed 
to  show  the  exercise  of  proper  diligence,  and  the  affidavits  do 
not  prove  that  there  was  any  surprise,  and  the  evidence  is  by 
no  means  satisfactory  that  appellant  has  a  valid  defense. 
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The  evidence  heard  on  the  trial  and  preserved  in  the  bill 
of  exceptions  was  amply  sufficient  to  warrant  the  verdict,  and 
the  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


The  City  of  Chicago 
v. 
Charles  Langlass  et  ux. 

1.  Damages,  excessive — personal  injury  through  negligence  of  munici- 
pal corporation.  In  a  suit  against  the  city  of  Chicago  to  recover  for  per- 
sonal injury  inconsequence  of  negligence  in  the  city  in  failing  to  main- 
tain a  safe  and  sufficient  sidewalk,  where  the  proof  showed  that  the  plain- 
tiff had  received  permanent  injuries  of  a  very  serious  character  from 
which  she  may  never  recover,  and  which  will  probably  cause  her  death; 
that,  prior  to  the  accident,  she  had  enjoyed  excellent  health,  but  that  since 
that  time,  a  period  of  five  years,  she  had  been  a  constant  invalid  and  had 
suffered  great  bodily  pain,  the  jury  assessed  the  plaintiff's  damages  at 
$5000,  upon  which  judgment  was  rendered:  Held,  that  the  damages 
were  not  excessive. 

2.  Measure  of  damages — personal  injuries.  In  cases  of  personal  in- 
juiy,  resulting  from  negligence  on  the  part  of  a  municipal  corporation, 
the  jury,  in  assessing  the  plaintiff's  damages,  may  take  into  consideration 
the  plaintiff's  loss  of  time,  expenses  incurred  in  being  cured,  pain  and 
suffering  undergone,  and  any  permanent  injury  to  the  person,  as  proper 
elements  of  damages. 

3.  Negligence — dangerous  sidewalk  in  city — notice.  When  a  sidewalk 
has  been  properly  constructed  with  reference  to  safety,  and  through  long 
use  or  natural  decay  has  become  unsafe,  before  a  party  can  recover  of  the 
city  for  injuries  sustained  in  consequence  thereof,  it  must  appear  that  the 
city  knew,  or  could  have  known,  by  the  exercise  of  reasonable  diligence, 
its  unsafe  condition,  and  sufficient  time  must  have  elapsed  after  notice  in 
which  to  make  the  repairs. 
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4.  But  where  a  sidewalk,  when  built,  was  a  dangerous  structure,  as,  be- 
ing only  four  feet  wide,  six  feet  above  the  level  of  the  street,  and  four  feet 
from  the  buildings,  without  any  railings  or  guards  whatever,  and  was 
upon  a  great  thoroughfare  of  a  city  where  many  persons  were  constantly 
passing  over  it,  and  a  person,  in  the  night  time,  fell  from  the  same  and 
was  injured,  and  the  walk  had  no  appearance  of  any  change  since  built: 
Held,  that  the  city  was  guilty  of  gross  negligence,  and  that,  in  such  a 
case,  an  instruction  that  it  must  appear  that  the  city  had  notice  of  the  de- 
fect in  the  walk  which  caused  the  injury,  or  that  such  defect  had  contin- 
ued for  an  unreasonable  time,  to  entitle  the  plaintiff  to  recover,  was  prop- 
erly refused. 

5.  Ekror — in  respect  to  instructions.  Where  an  instruction  refused  is 
not  applicable  to  the  facts  of  the  case,  though  announcing  a  correct  prin- 
ciple of  law,  and  where  the  party  is  not  injured  by  its  refusal,  such  re- 
fusal is  no  ground  for  a  reversal. 

6.  Jury — allowing  to  separate  before  return  of  verdict.  Where  the  court, 
in  the  absence  of  counsel,  directed  the  bailiff  in  charge  of  a  jury  to  per- 
mit them,  when  they  had  agreed  upon  a  verdict,  to  sign  the  same,  seal  it 
up  and  meet  the  court  on  the  next  morning,  which  was  done,  and  the  jury 
returned  their  verdict  into  open  court  on  the  next  day:  Held,  no  ground  for 
disturbing  the  verdict. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  the  appellees 
against  the  appellant.  The  declaration  alleged  personal  in- 
juries to  the  plaintiff,  Mary  Langlass,  in  consequence  of  the 
negligence  of  the  city  of  Chicago  in  failing  to  maintain  a  safe 
and  sufficient  sidewalk  on  North  Union  street,  in  said  city, 
between  Lake  and  Kinzie  streets.  The  general  issue  was 
filed  and  a  trial  had,  resulting  in  a  verdict  in  favor  of  plain- 
tiffs for  $5000.  Motion  for  new  trial  overruled,  and  judgment 
on  the  verdict.  The  other  material  facts  appear  in  the 
opinion. 

Mr.  I.  N.  Stiles,  and  Mr.  John  Lewis,  for  the  appel- 
lant. 

Messrs.  Walker,  Dexter  &  Smith,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion   of  the   Court: 

This  case  was  before  this  court  at  the  September  term, 
1869.  A  statement  of  the  facts  will  be  found  in  the  opinion 
of  the  court.  The  City  of  Chicago  v.  Langlass  et  ux.  52  111. 
256. 

The  judgment  was  reversed  on  the  ground  that  the  dam- 
ages found  were  excessive.  It  did  not  appear  that  Mrs.  Lang- 
lass had  suffered  any  considerable  permanent  injury,  and  it 
was  thought  that  the  jury  may  have  given  exemplary  dam- 
ages, hence  it  was  deemed  best  to  submit  the  case  to  another 
jury. 

The  evidence  in  this  record  makes  a  much  stronger  case, 
and  shows  that  Mrs.  Langlass,  through  the  many  years  that 
have  elapsed  since  the  injuries  were  sustained,  has  been  a 
very  great  sufferer,  and  it  now  clearly  appears,  from  the  med- 
ical testimony,  that  she  has  received  permanent  injuries  of  a 
very  serious  character  from  which  she  may  never  recover, 
and  which  will,  in  all  probability,  cause  her  death.  Previous 
to  the  accident  she  had  been  in  excellent  health,  and  since 
that  time,  although  five  years  have  now  elapsed,  she  has  been 
a  constant  invalid  by  reason  of  the  injuries  received.  Her 
health  has  been  destroyed,  and  her  injuries  are  such  that  they 
may  cause  her  death.  Under  the  circumstances,  we  can  not 
say  that  the  damages  found  are  excessive. 

The  same  objection  is  made  as  was  made  in  The  City  of  Chi- 
cago v.  Jones,  ante,  p.  349,  that  a  party  can  not  recover  against 
a  municipal  corporation  for  the  pain  and  suffering  endured  in 
consequence  of  injuries  sustained.  The  objection  was  held 
untenable,  and  we  there  stated  our  views  of  what  the  jury 
might  properly  consider  in  making  up  their  verdict. 

It  is  insisted  that  the  court  erred  in  refusing  to  give  the 
following  instruction,  asked  on  the  part  of  the  city  : 

"The  jury  are  further  instructed,  as  to  the  law  of  this  case, 
that,  to  entitle  the  plaintiff  to  recover  against  the  city  in  this 
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case,  the  evidence  should  show,  to  the  satisfaction  of  the  jury, 
one  or  the  other  of  the  following  facts,  viz  :  that  the  city  had 
actual  notice  of  the  defect  in  the  sidewalk  which  caused  her 
injuries,  or  that  such  sidewalk  had  remained  in  such  defec- 
tive condition  for  an  unreasonable  length  of  time  prior  to  the 
accident,  and  if  neither  of  these  facts  has  been  shown  by  the 
testimony  in  this  case,  the  plaintiff  can  not  recover  in  this 
action." 

If  it  be  conceded  that  the  instruction  states  a  correct  prin- 
ciple of  law,  its  application  to  the  facts  of  this  case  may  well 
be  doubted.  When  a  sidewalk  has  been  properly  constructed 
with  reference  to  safety,  and  through  long  use  or  natural  de- 
cay has  become  unsafe,  before  a  party  can  recover  for  inju- 
ries sustained,  it  must  appear  that  the  city  knew,  or  could 
have  known,  by  the  exercise  of  reasonable  diligence,  its  un- 
safe condition ;  and  sufficient  time  must  have  elapsed,  after 
notice,  in  which  to  make  the  repairs.  The  City  of  Peru  v. 
French,  55  111.  317,  and  cases  cited. 

In  that  class  of  cases,  the  principle  of  the  instruction  would 
have  its  just  application.  But  this  is  not  such  a  case.  The 
walk  where  the  accident  occurred  was  certainly  a  dangerous 
structure.  Its  width  was  only  four  feet,  and  at  its  intersec- 
tion with  Lake  street  it  was  six  feet  above  the  level  of  Union 
street  and  four  feet  from  the  buildings,  without  any  railings 
or  guards  whatever.  The  surveyor,  who  described  the  walk 
minutely,  says  that,  at  the  time  the  accident  occurred,  "there 
was  no  appearance  of  recent  changes."  Nothing  to  the  con- 
trary appearing,  we  must  conclude  that  the  walk  was  in  the 
same  condition  as  when  originally  constructed.  It  was  gross 
carelessness  to  construct  a  sidewalk  on  a  great  thoroughfare, 
like  the  one  where  the  accident  happened.  The  most  careful 
person  would  be  in  imminent  danger  in  passing  over  it  at  any 
time  after  nightfall. 

In  this  view  of  the  evidence,  even  under  the  principle 
stated  in  the  instruction,  appellant  was  in  nowise  injured  by 
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the  refusal  of  the  court  to  give  it.  If  no  changes  had  re- 
cently taken  place  in  the  walk,  as  testified  to  by  the  surveyor, 
then,  in  the  view  taken  by  counsel,  sufficient  time  had  elapsed 
in  which  the  city  officers,  by  the  exercise  of  reasonable  dili- 
gence, could  have  discovered  its  dangerous  condition  and 
provided  for  the  public  safety  by  placing  railings  or  guards 
on  it.  This  was  their  plain  duty,  and  the  omission  would 
render  the  city  liable.  The  verdict  would  necessarily  have 
been  the  same  if  the  instruction  had  been  given.  The  evi- 
dence presents  a  clear  case  of  gross  neglect,  and  any  verdict 
that  would  find  the  defendant  not  guilty  would  not  be  per- 
mitted to  stand. 

The  court,  in  the  absence  of  counsel,  directed  the  bailiff  in 
charge  of  the  jury  to  permit  them,  when  they  had  agreed  on 
a  verdict,  to  sign  the  same,  seal  it  up  and  to  separate,  and 
meet  the  court  on  the  following  morning,  which  they  did  do, 
and  returned  their  verdict  in  open  court  when  it  convened 
the  following  day.  It  is  said  that  this  is  such  an  irregular- 
ity as  will  vitiate  the  verdict. 

A  similar  objection,  taken  in  Mains  v.  Comer,  62  111.  465, 
was  held  to  be  untenable,  and  that  case  is  conclusive  of  this 
point  in  the  case  at  bar. 

Substantial  justice  has  been  done,  and  no  error  appearing 
that  can  affect  the  merits  of  the  case,  the  judgment  is 
affirmed. 

Judgment  affirmed. 
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Josiah  D.  Dunning 
v. 
William  P.  West,  Treasurer,  etc. 

1.  Taxes — estoppel  to  deny  that  party's  taxes  were  delinquent.  On  appeal 
from  a  judgment  of  the  county  court  against  the  land  of  the  appellant 
for  delinquent  taxes,  it  was  stipulated  in  open  court  that  the  tax  book  and 
warrant  were  legally  made ;  that  the  amount  of  the  tax  assessed  on  such 
land  was  returned  delinquent ;  that  all  the  proceedings  of  the  county  treas- 
urer were  in  due  form  of  law,  and  tha-t  all  the  proceedings  in  the  county 
court  were  legal.  The  collector,  during  the  life  of  the  warrant,  called 
upon  the  appellant  for  the  tax,  and  he  promised  to  attend  to  it,  but  did 
not,  and  refused  after  the  warrant  had  expired.  It  was  also  proved  that 
appellant  had  personal  property  out  of  which  the  tax  could  have  been 
made :  Held,  that  even  conceding  the  tax  was  not  delinquent,  the  appellant 
was  precluded  from  making  this  defense  to  the  rendition  of  judgment 
because  the  evidence  tended  to  show  that  he  prevented  a  levy  by  his  own 
conduct,  and  also  by  reason  of  his  stipulation  as  to  the  correctness  of  the 
proceedings  and  judgment  in  the  county  court. 

Appeal  from  the  Circuit  Court  of  Kane  county;  the  Hon. 
Silvanus  Wilcox,  Judge,  presiding. 

Mr.  J.  D.  Dunning,  pro  se. 

Messrs.  Mayborne  &  Beown,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  an  application  by  the  treasurer  to  the  county  court 
of  Kane  county  for  judgment  against  certain  real  estate  of 
appellant,  for  taxes  assessed  thereon,  and  which  had  been  re- 
turned by  the  collector  as  delinquent.  Judgment  was  ren- 
dered in  that  court  for  the  amount,  and  an  appeal  taken  by 
the  owner  to  the  circuit  court.  On  the  hearing  in  the  latter 
court,  it  was  stipulated  by  the  parties,  in  open  court,  that  the 
tax  book  and  warrant  were  legally  made;  that  the  amount  of 
the  tax  and  interest  was  $223.90  and  returned  as  delinquent; 
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that  all  the  proceedings  by  the  county  treasurer  were  in  due 
form  of  law;  that  judgment  was  rendered  at  a  regular  term 
of  the  county  court  with  full  authority,  and  all  the  proceed- 
ings in  said  county  court  were  legal.  It  appeared  that  in  the 
life  of  the  warrant  the  collector  called  on  appellant  for  this 
tax  and  he  promised  to  attend  to  it,  but  did  not,  and  when 
the  warrant  expired  refused  to  pay  it.  Appellant  proved 
that  there  was  personal  property  belonging  to  him  on  the 
premises,  out  of  which  the  amount  might  have  been  made. 
The  circuit  court  gave  judgment  in  favor  of  the  treasurer 
and  against  the  land  for  the  amount  admitted  to  be  due  and 
unpaid,  and  the  owner  brings  the  case  to  this  court  by  appeal, 
and  assigns  for  error  the  rendition  of  the  judgment,  when  it 
was  shown  that  there  was  sufficient  personal  property  out  of 
which  the  tax  might  have  been  made,  and  urges  that  because 
the  collector  did  not  seize  such  personal  property  by  virtue 
of  his  warrant,  no  judgment  can  be  rendered  against  the  real 
estate.  This  defense  comes  with  ill  grace  from  appellant 
after  inducing  the  collector  to  believe  that  he  was  going  to  pay 
the  tax,  and  thus  refrain  from  levying  upon  the  personal  prop- 
erty during  the  life  of  the  warrant.  But  even  conceding  that 
the  position  of  appellant  that  these  taxes  could  not  be  regarded 
as  delinquent,  because  of  the  fact  that  he  had  personal  property 
out  of  which  the  collector  could  have  made  the  amount,  might 
be  tenable  under  certain  circumstances,  still  we  are  of  opin- 
ion that  appellant  can  not  be  permitted  to  avail  himself  of  it 
under  the  circumstances  of  this  case,  because  it  is  a  fair  ten- 
dency of  the  evidence  that  appellant  prevented  the  levy  by 
his  own  conduct,  and  because  he  precluded  himself  from  rais- 
ing any  such  question  by  his  stipulation  as  to  the  correctness 
of  the  proceedings  and  judgment  of  the  county  court. 
The  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 
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Chester  Northrop 

v. 
Albert  B.  Boone. 

1.  Specific  perfokmance — sufficiency  of  bill  to  support  decree.  It  was 
objected,  on  appeal,  to  a  bill  for  specific  performance,  that  it  did  not  aver 
that  the  defendant  owned  the  land  or  could  convey  it;  also,  that  the  bill 
did  not  describe  the  land  as  situate  in  any  county.  The  bill  alleged  that 
defendant  was  in  possession  of  the  land,  and  the  proof  showed  ownership. 
The  venue  of  the  bill  was  laid  in  the  proper  county,  and  alleged  that  the 
land  was  situate  "in  said  county:"  Held,  that  the  objections  were  not 
well  taken. 

2.  Same — description  of  land  in  bill.  Where  a  bill  for  specific  perform- 
ance only  sought  for  specific  performance  as  to  a  tract  described  by  metes 
and  bounds,  and  for  that  the  decree  was  rendered;  and  it  appeared  it  was 
surveyed  in  the  presence  of  both  parties,  and  was  clearly  the  tract  in- 
tended to  be  sold  under  a  verbal  contract,  it  was  held  there  was  no  error. 

3.  Statute  of  frauds — what  will  take  a  verbal  contract  to  convey  land 
out  of  the  statute.  Where,  under  a  parol  contract,  land  was  partly  pur- 
chased, and  $10  paid  down,  and  partly  given  in  consideration  of  the 
erection  of  a  blacksmith  shop,  the  land  not  being  worth  over  $25,  and,  as 
the  result  of  the  negotiation,  possession  was  taken  by  the  complainant, 
and  improvements  made  by  him' on  the  land  to  the  value  of  $300  to  $500: 
Held,  that  these  facts  were  sufficient  to  take  the  case  out  of  the  operation 
of  the  statute  of  frauds,  on  bill  in  equity  seeking  a  specific  performance. 

Appeal  from  the  Circuit  Court  of  McHenry  county;  the 
Hon.  Theodore  D.  Murphy,  Judge,  presiding. 

Mr.  James  H.  Slavin,  for  the  appellant. 

Mr.  Frank  Crosby,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  objections  urged  by  appellant  we  will  notice  seriatim 
as  they  are  made  in  the  argument : 

Fii*st — The  bill  does  not  aver  that  defendant  owned  the 
land,  or  could  convey  it. 
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The  bill  alleges  that  he  was  in  possession,  and  the  evidence 
shows  that  he  had  a  good  title  to  the  land.  After  decree, 
and  upon  such  proof,  the  objection  is  not  well  taken. 

Second — There  is  no  description  of  the  land,  so  as  to  know 
the  county  in  which  it  is  located. 

The  venue  of  the  bill  is  laid  in  a  certain  county,  and  the 
allegation  that  the  land  is  situate  "  in  said  county,"  refers  to 
it,  and  is  sufficient. 

Third — It  is  impossible  to  ascertain  from  the  bill  which  is 
the  half  acre  and  which  is  the  quarter  acre. 

The  bill  only  seeks  specific  performance  as  to  the  tract 
described  by  metes  and  bounds,  containing  eighty-six  rods, 
and  for  that  the  decree  was  rendered.  This  tract  was  sur- 
veyed in  the  presence  of  both  parties,  and  is  clearly  the  one 
intended  to  be  granted. 

The  statute  of  frauds  has  no  application  to  the  facts. 

The  land  was  partly  purchased,  and  $10  paid,  and  partly 
given  in  consideration  of  the  erection  and  operation  of  a 
blacksmith  shop.  It  was  only  worth  $25  per  acre.  As  the 
result  of  the  negotiation  between  the  parties,  possession  was 
taken,  and  improvements  were  made  of  the  value  of  $300  to 
$500. 

The  proof  was  sufficient  to  take  the  case  out  of  the  statute 
of  frauds,  and  it  would  have  been  inequitable  not  to  have 
decreed  specific  performance  of  the  agreement. 

The  evidence  is  somewhat  conflicting,  but  the  preponder- 
ance is  decidedly  in  favor  of  the  complainant. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


24— 66th  III. 


370  ]*reble  v.  Conger  et  al.  [Sept.  T. 

Syllabus. 


Eber  C.  Preble 

V. 

Crayton  H.  Conger  et  al. 

1.  Estoppel  in  pais — to  assert  mortgage  as  against  a  subsequent  pur- 
chaser. To  hold  that  mortgagees  are  estopped  from  asserting  their  mort- 
gage as  against  a  subsequent  purchaser  of  the  mortgaged  property,  where 
the  proof  shows  a  large  indebtedness,  the  proof  of  the  facts  out  of  which 
the  estoppel  is  claimed  to  arise,  ought  to  be  of  a  very  clear  and  satisfactory 
character. 

2.  And  where  the  facts  claimed  to  create  the  estoppel  are  denied,  and 
it  appears  that  the  purchaser,  before  purchasing,  took  a  written  agreement 
from  the  mortgagees,  in  the  absence  of  proof  of  a  mistake  therein,  he  will 
not  be  allowed  to  prove  verbal  statements  and  assurances  made  to  him  by 
one  of  the  mortgagees  as  to  the  nature  and  extent  of  their  claim,  out  of 
which  to  create  an  estoppel. 

3.  Where  the  statements  of  the  mortgagees  as  to  the  amount  due  them 
was  a  mere  matter  of  opinion,  and  they  used  no  active  efforts  to  induce  the 
purchase,  but  the  purchaser  relied  upon  the  assurances  of  the  mortgagor 
from  whom  he  purchased,  and  might,  by  the  use  of  reasonable  diligence 
on  his  part,  have  ascertained  the  amount  of  the  incumbrance:  Held,  that 
the  mortgagees  were  not  estopped  from  claiming  the  amount  due  them 
upon  their  mortgage  as  against  such  purchaser. 

4.  But  where  the  mortgagees  entered  into  a  written  agreement  with 
one  purchasing  the  mortgaged  property  of  the  mortgagor,  that,  when  they 
should  receive  all  moneys  due  them  from  the  mortgagor  and  the  firms  of 
which  he  was  a  member,  they  would  assign  and  transfer  to  such  purchaser 
their  mortgage  and  all  their  claims  upon  the  property,  this  was  held  to 
estop  them  from  claiming,  under  their  mortgage,  any  more  than  such 
indebtedness  due  them  from  the  mortgagor  and  the  firms  of  which  he  was 
a  member. 

5.  Mortgage — to  secure  subsequent  advances — limited  to  advances  made 
to  notice  of  sale.  It  seems,  in  general,  that,  where  a  chattel  mortgage  is 
given  to  secure  future  advances,  all  advances  made  subsequent  to  a  sale 
by  the  mortgagor,  of  the  mortgaged  property,  the  mortgagee  having  notice 
of  the  sale,  will  be  postponed  to  the  rights  of  such  purchaser. 

6.  Same — exception  to  rule.  But  where  the  mortgagees  had  become  the 
guarantors  of  the  mortgagor  to  third  parties,  for  building  a  hotel  accord- 
ing to  contract,  and  had  taken  a  chattel  mortgage  from  the  contractor  to 
indemnify  them  and  to  secure  them  in  the  payment  of  whatever  sum 
might  be  due  them  on  the  completion  of  the  contract,  by  reason  of  their 
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advances  and  payments  in  discharge  of  their  guaranty :  Held,  that  the 
mortgagees  had  the  right  to  make,  on  the  strength  of  the  mortgage,  such 
advances  and  payments  as  were  necessary  for  their  discharge  from  the 
guaranty,  as  well  after  notice  of  the  sale  of  the  mortgaged  property  as 
before. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

This  Avas  a  bill  in  chancery,  by  Eber  C.  Preble,  against 
Cray  ton  H.  Conger,  Nathan  H.  Walworth,  George  R.  Rob- 
erts, Morton  B.  Hull  and  Roswell  H.  Morgan,  to  enjoin  Con- 
ger, Walworth  &  Co.  from  proceeding  against  a  planing  mill 
and  machinery,  under  a  chattel  mortgage  held  by  them. 

Morgan  once  owned  the  property,  subject  to  a  chattel  mort- 
gage thereon  to  Jacob  R.  Shepherd  &  Co.  for  $7500.  Conger, 
Walworth  &  Co.  became  guarantors  for  Decker  &  Morgan 
upon  a  contract  with  Tobias  &  Rice  to  build  a  hotel,  that  they 
would  perform  the  contract.  Morgan  then  executed  the  chat- 
tel mortgage  involved  in  this  suit  to  Conger,  Walworth  &  Co. 
to  indemnify  them,  and  for  any  balance  that  might  be  due 
them,  on  the  completion  of  the  work,  from  Morgan  and  the 
firms  of  which  he  was  a  member. 

Morgan,  also  being  indebted  to  Preble,  sold  the  mortgaged 
property  to  him,  and  he  paid  off  the  Shepherd  mortgage. 
Prior  to  this  purchase,  Preble  procured  from  Conger  the  fol- 
lowing written  agreement: 

"Know  oilmen  by  these  presents,"  etc.,  "That,  on  this  14th 
day  of  May,  A.  D.  1870,  Conger,  Walworth  &  Co.  have  en- 
tered into  agreement  with  E.  C.  Preble,  for  a  valuable  con- 
sideration, whereby  we  agree,"  etc.,  "that  when  all  mortgages 
and  judgment  liens  now  standing  against  Morgan  &  Decker, 
Morgan  &  Hastings,  and  R.  H.  Morgan,  shall  be  cleared  up 
and  satisfied  of  record,  and  when  Conger,  Walworth  &  Co. 
shall  have  received  all  moneys  now  due  us  from  Morgan  & 
Decker,  Morgan  &  Hastings,  and  R.  H.  Morgan,  then  and  at 
that  time  said  Conger,  Walworth  &  Co.  hereby  covenant  and 
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agree  with  Preble  to  assign  and  make  over  to  Preble  all  claim 
now  held  by  us  against  the  mill,  stock,  horses,  wagons  and 
harness,  of  Morgan  &  Decker,  Morgan  &  Hastings,  and  E. 
H.  Morgan,  situated/'  etc.,  "  together  with  all  Hens  against 
said  stock,  acquired  by  virtue  of  two  chattel  mortgages,  and 
agree  to  assign  to  Preble  all  leases  held  by  us  of  said  Morgan 
&  Decker,  Morgan  &  Hastings,  and  R.  H.  Morgan,  and  all 
liens  now  held  by  us  against  them. 

"  Conger,  Walworth  &  Co." 

Conger,  Walworth  &  Co.  filed  their  cross-bill,  setting  up 
their  mortgages,  and  praying  for  an  account,  etc.,  and  general 
relief.  The  court,  on  the  hearing,  rendered  a  decree  dismiss- 
ing the  original  bill,  and  found  the  sum  due  Conger,  Wal- 
worth &  Co.  on  the  cross-bill,  and  declared  the  same  a  valid 
and  subsisting  lien  upon  the  property.  From  this  decree 
Preble  appealed. 

Messrs.  Spafford,  McDaid  &  Wilson,  for  the  appellant. 

Mr.  Sanford  B.  Perry,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

One  ground  of  objection  taken  to  the  mortgage  in  question 
is,  that  it  is  fraudulent  and  void,  as  having  been  made  with  a 
view  to  hinder  and  delay  creditors.  An  examination  of  the 
evidence  shows  that  this  objection  is  without  foundation  in 
the  facts  of  the  case. 

Another,  and  the  main  ground  of  defense  urged  against  the 
mortgage,  is,  that  the  appellees,  Conger,  Walworth  &  Co.,  are 
estopped  from  setting  up  the  mortgage  against  the  appellant, 
Preble,  for  the  reason  that,  when  he  was  about  making  the 
purchase  of  the  mortgaged  property,  Conger,  by  his  conduct, 
led  Preble  to  suppose  that  he  would  not  have  to  pay  the 
mortgage;  that  it  would  not  be  enforced  against  the  property, 
and  that  it  would  be  delivered  up  to  Preble  on  the  approach- 
ing completion  of  a  certain  hotel. 
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Tobias  &  Rice  being  about  to  build  a  hotel  in  Chicago, 
Decker  &  Morgan  took  the  contract  for  the  carpenter  work, 
at  $21,250.  Conger,  Walworth  &  Co.  guaranteed  the  per- 
formance of  this  contract  on  the  part  of  Decker  &  Morgan, 
and  were  to  receive  the  money  that  should  be  paid  upon  the 
hotel  estimates. 

The  statement  of  Walworth,  in  his  testimony,  which  does 
not  seem  to  be  overcome  by  anything  in  the  record,  is,  that 
this  mortgage  involved  in  this  suit,  of  March  9,  1870,  for 
$6000,  was  given  to  secure  the  indebtedness  of  Decker  & 
Morgan,  and  of  Morgan,  to  Conger,  Walworth  &  Co.,  and  to 
indemnify  the  latter  against  their  guaranty  of  the  perform- 
ance of  the  hotel  contract;  such  indebtedness  at  the  time 
actually  exceeding  the  sum  of  $7000,  and  that  $6000,  for 
which  the  mortgage  was  given,  was  named  as  the  sum  thought 
sufficient  to  cover  the  probable  amount  of  the  liability  that 
there  would  be  under  said  guaranty  at  the  time  of  the  com- 
pletion of  the  hotel  contract. 

The  sum  found  due  under  the  mortgage,  by  the  court  in 
its  decree,  was  $4953.16.  To  hold  such  an  amount  of  indebt- 
edness to  be  satisfied  by  mere  estoppel,  the  proof  of  the  facts 
out  of  which  the  estoppel  is  claimed  to  arise,  ought  to  be  of 
a  very  clear  and  satisfactory  character. 

The  facts  relied  upon  as  creating  an  estoppel  in  pais,  in  this 
case,  are,  as  testified  to  by  Preble  and  Morgan,  that,  immedi- 
ately before  the  purchase  on  May  14,  1870,  by  Preble,  of  the 
mortgaged  property,  Conger,  of  the  firm  of  Conger,  Walworth 
&  Co.,  made  an  express  agreement  with  Preble  that,  when 
the  hotel  spoken  of  was  completed,  which  it  was  expected 
would  be  in  a  few  days,  they  would  give  up  this  $6000  mort- 
gage ;  and  that  Morgan,  in  the  presence  of  Conger,  stated  to 
Preble  that,  on  the  completion  and  settlement  of  the  hotel 
contract,  there  would  be  nothing  due  to  Conger,  Walworth  & 
Co.,  and  that  Conger  made  no  contradiction  of  the  statement. 
There  is  an  express  denial  of  these  facts  by  the  testimony  of 
Conger.     The  probability  of  the  case  lends  corroboration  to 
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the  testimony  of  Conger.  It  is  highly  improbable,  under  any 
circumstances  disclosed  in  this  record,  that  a  man  of  ordinary 
business  capacity  would  voluntarily  agree  to  relinquish,  for 
nothing,  a  security  for  an  indebtedness  of  such  a  large  amount 
as  the  one  in  question. 

By  way  of  accounting  for  a  voluntary  relinquishment  of 
the  mortgage,  as  here  claimed,  much  stress  is  laid  by  appel- 
lant upon  the  fact  that  the  receipts  on  the  hotel  estimates 
were  to  come  into  the  hands  of  Conger,  Walworth  &  Co., 
and  that  these  receipts,  of  themselves,  were  a  full  indemnity 
against  any  loss  on  their  guaranty ;  but  it  seems  they  were 
not,  and  that  this  mortgage  was  given  under  a  demand  of 
Conger,  Walworth  &  Co.,  for  further  security  in  that  respect; 
that  advances  of  money  and  material,  which  had  been  made  to 
Morgan  for  the  purpose  of  the  hotel  contract,  had,  to  a  large 
amount,  been  misapplied  by  him  to  other  uses. 

This  agreement  is  testified  to  by  Preble  and  Morgan  as 
having  been  made  at  the  office  of  Mr.  Kohlsaat,  the  attorney 
of  Preble,  who  drew  his  writings;  but  there  had  been  a  pre- 
vious interview  between  the  parties,  a  short  time  before,  on 
the  same  day,  at  which  Hastings,  a  partner  of  Morgan,  was 
present,  who  testifies  to  what  then  occurred,  which  goes  in 
corroboration  of  Conger. 

Morgan,  as  sworn  to,  had  promised  Preble  that  he  would 
get  up  this  mortgage,  and  bring  it  to  him  the  next  morning. 
Instead  of  that  being  done,  Conger  went  to  the  planing  mill 
of  Morgan  the  next  day,  and  had  an  interview  with  Preble 
and  Morgan.  The  substance  of  their  conversation,  as  testi- 
fied to  by  Hastings,  was  as  follows :  Conger  said  that,  when 
the  hotel  was  finished,  and  they,  Conger,  Walworth  &  Co.,  got 
their  pay  for  all  that  was  due  them,  they  would  release  every- 
thing; that  it  was  impossible  then  to  state  how  the  accounts 
would  stand  on  the  completion  of  the  hotel. 

Morgan  stated  that,  on  the  completion  of  the  hotel,  the 
indebtedness  to  Conger,  Walworth  &  Co.  would  be  paid   up, 
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or  nearly  up.  Conger  did  not  say  either  that  it  would  or 
would  not. 

What  would  be  due,  on  the  settlement  of  the  hotel  con- 
tract, was  matter  of  opinion  and  of  entire  uncertainty,  as 
evidenced  by  the  statement  of  Morgan,  in  his  testimony,  that 
his  expectations  were  not  realized  on  making  settlement  of 
the  hotel  contract,  and  the  accounts  between  him  and  Conger, 
Walworth  &  Co.  were  not  paid  off;  that  he  was  owing  them 
at  that  time  about  $4000,  including  Decker  &  Morgan's 
account. 

From  this  interview,  testified  to  by  Hasting,  the  parties 
seem  to  have  gone  to  Mr.  Kohlsaat's  office,  where  the  agree- 
ment was  made,  as  testified  to  by  Preble  and  Morgan.  Pre- 
ble left  instructions  to  Kohlsaat  to  draw  up  the  agreement 
for  Conger  to  sign,  and  went  away  to  arrange  for  the  money 
with  which  to  pay  off  a  prior  mortgage  on  the  property, 
in  favor  of  Jacob  K.  Shepherd  &  Co.,  for  $7500,  leaving  Con- 
ger and  Morgan  in  the  office.  Mr.  Kohlsaat  drew  up  the 
agreement,  which  was  executed  by  Conger,  in  the  name  of 
Conger,  Walworth  &  Co.  It  purported  to  be  an  agreement 
between  them  and  Preble,  whereby  they  agreed  with  him 
"that,  when  all  mortgage  and  judgment  liens  now  standing 
against  Morgan  &  Decker,  Morgan  &  Hastings,  and  R.  H. 
Morgan,  shall  be  cleared  up  and  satisfied  of  record,  and  when, 
further,  we,  Conger,  Walworth  &  Co.,  shall  have  received  all 
moneys  now  due  us  from  said  Morgan  &  Decker,  Morgan  & 
Hastings,  and  R.  H.  Morgan,  then,  and  at  that  time,  we,  the 
said  Conger,  Walworth  &  Co.,  hereby  covenant  and  agree  to 
and  with  said  Preble  to  assign  and  make  over  to  said  Preble 
the  mortgaged  property  and  all  claims  against  it,"  etc. 

This  agreement  in  writing  should  control  the  rights  of  the 
parties,  and  be  taken  as  the  true  evidence  of  the  matter  relied 
upon  as  an  estoppel. 

But,  to  avoid  its  effect,  Preble  alleges  that  it  does  not 
embody  truly  the  verbal  agreement  that  was  made;  but  it 
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accords  with  what  Conger  stated  he  would  do,  at  the  inter- 
view just  before  at  the  planing  mill,  as  testified  to  by  Hast- 
ings. It  is  not  probable  that  Kohlsaat,  the  attorney  of  Pre- 
ble, in  drawing  up  the  agreement,  would  depart  from  the 
instructions  Preble  gave  him.  Morgan,  the  witness  of  all 
that  took  place  between  the  parties,  heard  the  agreement 
read  over  before  Conger  signed  it,  and,  so  far  as  appears, 
gave  no  intimation  that  it  did  not  express  the  true  agreement. 
Preble  never  appears  to  have  expressed  to  Conger,  "Walworth 
&  Co.  any  dissatisfaction  with  the  written  agreement,  although 
he  acted  on  it  by  paying  to  them  some  small  sums  on  account 
of  Morgan's  indebtedness,  and  when  the  amount  of  the  appel- 
lees' claim  was  finally  ascertained,  Conger  showed  it  to  Mor- 
gan and  Preble,  and,  with  them,  compared  it  with  Morgan's 
books,  then  in  Preble's  office.  Preble  does,  however,  state  that 
he  expressed  to  Kohlsaat  such  dissatisfaction.  It  would  be 
a  great  injustice  to  the  appellees,  after  having  had  embodied 
jn  a  written  agreement,  which  they  supposed  to  be  satisfac- 
tory, the  result  of  what  they  had  said  or  done  to  affect  the 
validity  of  their  mortgage,  to  have  the  effect  of  the  same 
destroyed  by  evidence  of  a  contrary  verbal  agreement,  made 
at  the  time  the  written  one  was  entered  into.  The  rules  of 
evidence  will  not  permit  it  to  be  done,  unless  in  case  of  clear 
proof  of  mistake.     There  is  no  such  proof  here. 

Stress  is  laid  upon  a  statement  testified  to  as  having  been 
made  by  Preble,  about  the  time  he  left  Kohlsaat's  office  to 
make  arrangement  for  the  money  to  pay  the  prior  Shepherd 
mortgage  of  $7500,  which  was  to  the  effect  that  he  would 
not  pay  the  Shepherd  mortgage  if  there  was  any  liability  of 
his  having  to  pay  the  mortgage  in  question;  that  he  would 
throw  up  the  trade. 

This  would  indicate  an  expectation  on  the  part  of  Preble 
that  he  would  not  have  to  pay  this  $6000  mortgage;  but  it 
is  not  perceived  wherein  this  should  affect  the  appellees,  un- 
less such  an  expectation  was  reasonably  raised  by  what  they 
had  themselves  said  or  done. 
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The  duty  was  not  imposed  upon  them,  of  active  interference 
by  their  counsel,  to  dissuade  Preble  from  the  course  he  saw 
fit  to  pursue. 

He  was  made  aware  that  the  claim  under  the  mortgage  was 
to  secure  the  indebtedness  that  might  ultimately  be  found  to 
be  due  from  Morgan  to  appellees,  on  the  completion  and  set- 
tlement of  the  hotel  contract;  that  the  amount  of  such  in- 
debtedness was  then  uncertain,  and  but  a  matter  of  opinion. 
Preble  seems  to  have  relied  upon  the  opinion  of  Morgan,  and 
taken  the  chances.  It  would  have  been  the  dictate  of  but 
ordinary  prudence,  before  purchasing,  to  have  required  the 
appellees  to  name  what  would  be  the  outside  limit  of  their 
claim,  or,  by  closer  inquiry  and  investigation,  have  endeavored 
to  ascertain  its  probable  extent,  or  to  have  deferred  the  pur- 
chase until  their  claim  should  be  liquidated,  or  have  declined 
the  purchase  altogether.  A  court  will  require  of  parties  a 
reasonable  degree  of  diligence  and  prudence  in  the  manage- 
ment of  their  own  affairs,  and  will  not  visit  the  consequences 
of  their  own  imprudence  and  carelessness  upon  innocent  per- 
sons. • 

There  is  an  estoppel  in  the  case.  The  appellees  are  pre- 
cluded, by  their  written  agreement,  from  claiming  the  face 
of  their  note  and  mortgage,  $6000,  or  any  more  than  the 
amount  of  the  indebtedness  of  Morgan  and  the  firms  of  which 
he  was  a  member.  This  is  the  extent  of  any  estoppel  which 
we  can  find  to  arise  from  the  facts  of  the  case. 

It  appears  that,  subsequent  to  May  14,  1870,  the  date  of 
Preble's  purchase,  the  appellees  advanced  to  Morgan,  in  mate- 
rials and  money,  the  sum  of  $2916.40;  and  it  is  claimed  that, 
even  if  the  mortgage  be  held  valid,  these  subsequent  advances 
must  be  postponed  to  the  rights  of  Preble  as  such  purchaser. 

The  general  rule  is  admitted  by  appellees'  counsel  that,  in 
the  case  of  a  mortgage  to  secure  future  advances,  all  advances 
made  subsequent  to  a  sale  made  of  the  mortgaged  property, 
the  mortgagee  having  notice  of  the  sale,  will  be  postponed 
to  the  rights  of  such  purchaser. 
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But  they  insist  that  this  case  comes  within  an  acknowledged 
exception  to  the  rule;  that  advances  made  after  such  a  sale, 
by  virtue  of  a  liability  incurred  prior  to  the  sale  or  notice  of 
the  sale,  are  protected. 

The  appellees,  being  holden  to  Tobias  &  Rice  for  the  fulfil- 
ment of  Morgan's  hotel  contract,  and,  as  we  find  from  the 
evidence,  having  taken  this  mortgage  as  security,  among  other 
things,  for  whatever  should,  on  the  completion  and  settlement 
of  that  contract,  be  due  them  by  reason  of  their  advances 
and  payments  in  discharge  of  their  guaranty,  had  a  right, 
we  are  of  opinion,  to  make,  on  the  strength  and  credit  of  said 
mortgage,  such  advances  and  payments  as  should  be' necessary 
for  their  discharge  from  their  guaranty,  as  well  after  Preble 
bought  the  property  covered  by  the  mortgage,  as  before. 
These  subsequent  advances,  as  we  find,  were  all  made  in  dis- 
charge of  appellees'  guaranty  to  Tobias  &  Rice  of  Morgan's 
contract,  entered  into  by  them  some  five  months  prior  to 
Preble's  purchase. 

The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


Adaline  Dallum 

v. 

Charles  Birdsall  et  al. 

1.  Warranty—; form  of  action  for  breach.  When  the  vendor  of  per- 
sonal property  at  the  time  of  a  sale  makes  a  verbal  warranty  of  the  qual- 
ity of  the  thing  sold,  and  agrees  to  take  it  back  and  return  the  price  paid 
in  case  the  warranty  should  fail,  the  action  of  assumpsit  will  lie  to  recover 
back  the  money  paid,  upon  a  return  of  the  article  purchased. 
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2.  Same — •party  to  action  on.  Where  a  stove  was  purchased  by  a  rela- 
tive of  the  plaintiff,  but  the  latter  was  present  at  the  time,  assisting  in 
selecting  the  same,  if  the  promise  to  warrant  the  stove  was  made  to  the 
plaintiff  and  for  her  benefit,  she  may  maintain  an  action  in  her  own 
name  for  a  breach  of  the  warranty.  In  such  a  case  it  is  immaterial  who 
paid  for  the  stove. 

Appeal  from  the  Circuit  Court  of  Whiteside  county ;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

Messrs.  J.  McCoy  &  Sons,  for  the  appellant. 

Messrs.  C.  J.  Johnson,  and  O.  F.  Woodruff,  for  the  ap- 
pellees. 

Per  Curiam:  It  is  contended  for  the  appellant  that  this 
must  be  considered  an  action  on  the  case,  and  having  been 
commenced  before  a  justice,  there  was  no  jurisdiction.  But 
assumpsit  will  lie  on  a  warranty  not  under  seal,  and  there  was 
proof  of  a  warranty  of  the  quality  of  the  stove  and  a  promise 
to  take  it  back  and  return  the  money  if  it  should  fail.  It  is 
also  objected  that  the  warranty,  if  made,  was  made  to  the 
sister-in-law  of  the  plaintiff,  who  paid  for  the  stove  as  a  pres- 
ent to  the  plaintiff.  But  the  plaintiff  was  present  assisting 
in  the  selection  of  the  stove,  and  the  promise  was  made  to 
her  and  for  her  benefit.  It  is  immaterial  that  the  money 
which  paid  for  the  stove  came  from  another  person.  The 
instructions  are  correct,  and  the  evidence  fully  sustains  the 
verdict,  which  was  for  the  money  paid,  the  stove  having  been 
returned  to  the  defendants. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Charles  N.  Munson,  Collector,  etc. 
v. 

John  S.  Miller. 

1.  Chancery  practice — proof  of  bill,  when  required.  Where  excep- 
tions were  sustained  to  portions  of  an  answer  to  a  bill  in  chancery,  and  a 
hearing  had  on  the  bill  and  such  portions  of  the  answer  as  remained,  there 
being  no  default  taken,  and  no  proof  heard,  and  the  concluding  part  of  the 
answer  contained  a  general  traverse  of  the  allegations  of  the- bill,  and  a 
decree  was  rendered  in  favor  of  the  complainant:  Held,  that  the  court 
erred  in  rendering  the  decree  without  proof  of  the  material  allegations  of 
the  bill. 

2.  Taxes — equity  jurisdiction  to  enjoin  collection  of  Courts  of  equity 
in  this  State  will  not  enjoin  the  collection  of  a  tax,  unless  the  property 
upon  which  it  is  assessed  is  exempt  from  taxation,  or  where  it  is  levied 
in  a  case  not  authorized  by  law,  and  in  the  absence  of  all  legal  power,  or 
where  the  persons  imposing  it  have  no  power  conferred  upon  them  by  law 
to  levy  such  a  tax. 

3.  Where  the  property  is  liable  to  the  burthen  under  the  law,  and  the 
law  has  authorized  the  tax  to  be  imposed,  and  it  is  levied  by  persons  or 
officers  designated  by  the  law  to  levy  such  a  tax,  equity  will  not  interfere, 
but  leave  the  parties  to  their  legal  remedies. 

4.  Same,— sufficiency  of  hill  to  enjoin.  In  this  case  the  bill  sought  to 
enjoin  the  collection  of  taxes  upon  an  assessment  of  $5810  extended  upon 
the  collector's  books  by  the  county  clerk  in  the  year  1871,  over  and  above 
the  assessment  returned  by  the  assessor  for  that  year,  which  it  was  claimed 
had  been  omitted  from  the  assessment  of  the  taxes  for  the  previous  year. 
The  bill  failed  to  show  that  the  property  described  was  assessed  and  paid 
a  tax  for  the  year  1870,  or  that  the  assessor  that  year  placed  it  on  the  as- 
sessment roll  for  taxation,  or  that  it  was  for  any  reason  exempt:  Held, 
that  as  the  county  clerk  was  not  only  authorized  but  required  by  law  to 
assess  and  enter  on  the  list  for  taxation  any  property  omitted  from  the  list 
in  the  preceding  year,  the  bill  on  its  face  showed  no  equitable  ground  for 
relief. 

5.  Same— presumption  in  favor  of.  Where  an  officer  is  fully  invested 
with  power  to  make  an  assessment  of  property  for  taxation,  and  exercises 
such  power,  the  assessment  will  be  presumed  to  be  valid  until  it  is  shown 
to  be  void. 

Writ  of  Error  to  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  W.  W.  Heaton,  Judge,  presiding. 
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Messrs.  Dinsmoor  &  Stager,  for  the  plaintiff  in  error. 

Mr.  J.  E.  McPherran,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  filed  by  defendant  in  error,  in  the 
Whiteside  circuit  court,  against  plaintiff  in  error,  to  enjoin 
the  collection  of  a  tax  levied  on  the  property  of  defendant  in 
error. 

The  bill  alleges  that,  sometime  in  the  month  of  April,  1870, 
the  assessor  called  upon  defendant  in  error  for  a  list  of  his 
taxable  property,  and  that  he  gave  to  the  assessor  a  full  and 
complete  statement  and  list  of  all  his  personal  property  and 
his  outstanding  liabilities,  and  the  assessor  made  such  return 
as  the  law  required ;  that  the  county  clerk  did,  sometime 
during  the  year  1871,  enter  on  the  tax  books  of  the  town  of 
Sterling,  as  an  assessment  of  personal  property,  $5810,  which 
he  claimed  had  been  omitted  from  the  assessment  for  taxes  for 
the  previous  year,  and  extended  a  tax  of  $265.04  on  the  prop- 
erty thus  placed  on  the  assessment  roll  by  him,  which  was 
then  on  the  collector's  books  for  collection  against  him;  that 
complainant,  in  good  faith,  listed  all  of  the  personal  property, 
rights,  credits  and  moneys  of  which  he  was  the  owner  or  pos- 
sessor at  that  time;  also  his  indebtedness  outstanding,  grow- 
ing out  of  and  immediately  connected  with  such  moneys, 
rights,  credits  and  personal  property,  and  paid  the  tax  assessed 
thereon  soon  after  it  beca.me  payable  in  due  course  of  law. 

It  is  alleged  that  complainant  is  unable  to  state  whether  the 
clerk,  or  other  authority  making  the  assessment,  regarded  the 
assessment  upon  complainant's  personal  property  as  being  too 
low  in  the  year  1870,  or  whether  some  particular  piece  or  class 
of  personal  property  had  not  been  assessed,  but  it  is  alleged 
that  the  personal  property  of  which  he  was  the  owner  when 
the  assessment  was  made  in  1870,  was  stated  fully  and  partic- 
ularly with  debts  due  and  owing  out  of  the  same,  to  the 
assessor,  without  any  reservation  whatever. 
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The  collector  is  made  a  party  defendant,  and  the  bill  prays 
the  tax  levied  on  the  value  of  the  property  placed  on  the  as- 
sessor's books  by  the  clerk,  be  perpetually  enjoined. 

The  defendant  filed  an  answer,  and  exceptions  were  filed  to 
portions  of  it,  which  were  sustained,  and  a  trial  had  on  the 
bill  and  such  portions  of  the  answer  as  remained  after  the 
exceptions  were  sustained. 

There  was  no  default  taken,  nor  was  any  proof  heard.  In 
this  there  was  error. 

Upon  turning  to  the  record,  we  find  that  the  answer  con- 
cludes with  a  general  traverse  of  the  allegations  of  the  bill. 
This,  of  course,  put  complainant  upon  the  proof  of  every 
material  allegation  of  the  bill,  if  it  contained  grounds  for 
equitable  relief. 

Discarding  the  portions  of  the  answer  stricken  out  on  ex- 
ceptions, and  when  stricken  out  they  cease  to  be  a  part  of  the 
record,  there  is  no  evidence  as  to  who  made  the  assessment, 
or  the  manner  in  which  it  was  done.  For  aught  that  appears, 
the  tax  may  have  been  assessed  in  the  due  course  of  law,  and 
in  all  respects  regularly,  and  without  any  error. 

Defendant  in  error  has  alleged  that  the  tax  was  illegal,  and 
he,  to  succeed,  must  prove  it  as  alleged.  The  collector's 
books  are  prima  facie  evidence  that  the  tax  is,  in  all  respects, 
legal  and  valid,  and  that  evidence  must  be  rebutted. 

But  had  the  court  below  jurisdiction  to  enjoin  this  tax? 
The  bill  alleges  that  the  county  clerk  assessed  the  property 
and  extended  the  tax.  The  act  of  1855,  sec.  5,  p.  37,  pro- 
vides that  the  clerk  of  the  county  court  shall  be  and  he 
(-  is  hereby  authorized  and  required  to  assess  and  enter  on  the 
list  for  taxation  any  and  all  property,  whether  real  or  personal, 
that  may  have  been  omitted  in  the  regular  assessment  list; 
and  if  such  omission  be  not  discovered  in  time  to  be  extended 
on  the  tax  list  of  the  proper  year,  he  shall  add  the  amount 
of  tax  due  thereon  to  the  tax  of  the  following  year." 

Here  we  find  a  tax  regular  on  its  face,  the  property  assessed 
by  an  officer  whom  the  law  has  not  only  empowered  but  has 
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required  to  make  such  assessments,  and  the  tax,  legally  levied 
by  the  proper  authorities,  extended  upon  it,  and  the  bill  fails 
to  show  that  the  tax  was  levied  upon  property  exempt  from 
taxation,  or  that  the  tax  was  illegal,  not  being  authorized  by 
law,  or  that  the  tax  was  levied  by  persons  whom  the  law  has 
not  empowered  to  levy  a  tax. 

The  bill  does  not  show  that  this  property  was  assessed  and 
paid  a  tax  for  the  year  1870.  Nor  does  it»  allege  that  the  as- 
sessor that  year  placed  it  on  the  assessment  roll  for  taxation ; 
nor  that  it  was  for  any  reason  exempt. 

The  bill,  only  in  a  very  general  and  obscure  manner,  alleges 
that  the  assessor  demanded  a  list  of  his  taxable  personal 
property,  and  that  complainant  gave  to  him  a  full  and  com- 
plete statement  and  list  of  his  personal  property,  and  his  lia- 
bilities outstanding,  and  the  assessor  then  made  such  return 
as  by  law  he  was  required  to  make  in  pursuance  to  the  facts 
as  stated  to  him  by  complainant.  There  is  nothing  here 
from  which  it  can  be  seen  that  this  or  any  other  of  his  per- 
sonal property  was  listed  by  the  assessor.  There  is  no  aver- 
ment that  he  made  and  signed  the  list  required  by  law,  made 
up  as  it  provides,  or  that  his  property  was  assessed  for  the 
year  1870. 

Taking  this  allegation  as  true,  still  it  affords  no  ground 
for  relief,  as  it  states  nothing  to  show  that  the  tax  is  illegally 
imposed. 

It  is  only  in  rare  cases  that  the  courts  will  enjoin  a  tax. 
This  court  has  repeatedly  said  they  will  not,  unless  the  prop- 
erty is  exempt  from  taxation,  or  where  a  tax  is  levied  which 
is  not  authorized  by  law  and  in  the  absence  of  all  legal  power, 
or  where  the  persons  imposing  it  have  no  power  conferred 
upon  them  by  law  to  levy  such  a  tax.  But  where  the  prop- 
erty is  liable  to  the  burthen  under  the  law,  and  the  law  has 
authorized  the  tax  to  be  imposed,  and  it  is  levied  by  persons 
or  officers  designated  by  the  law  to  levy  such  a  tax,  equity 
will  not  interfere,  but  will  leave  parties  to  their  legal  remedies. 
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In  this  case  it  appears  from  the  bill  that  the  property  was 
assessed  by  an  officer  upon  whom  that  duty  is  imposed,  and 
there  is  no  pretense  that  the  tax  which  was  imposed  upon  it 
was  not  levied  by  the  proper  persons,  and  there  is  nothing 
showing  the  property  to  have  been  exempt.  It  therefore  fol- 
lows that  the  bill  sho\vs  no  grounds  for  relief. 

We  are  referred  to  Oeghom  v.  Postlewaite,  43  111.  430,  and 
Darling  v.  Gunn,  50  111.  424,  as  authorities  on  this  question. 
In  the  first  of  these  cases  it  was  held  that,  where  a  taxpayer 
makes  out  a  list  of  his  taxable  property,  and  it  is  accepted  by 
the  assessor  without  objection,  and  he,  without  notice,  after- 
wards raises  the  amount,  equity  would  restrain  the  additional 
tax  produced  by  the  re-assessment,  over  and  above  the  amount 
on  the  first  assessment.  But  there  is  no  pretense  that  there 
was  not  ample  notice  given  in  this  case.  The  bill  is  entirely 
silent  as  to  whether  notice  was  given,  and  we  must  conclude 
that  there  is  no  complaint  on  that  ground.  Nor  does  it 
appear  that  this  is  a  re-assessment  of  property  previously 
assessed. 

In  the  second  of  these  cases,  the  board  of  supervisors, 
without  authority  and  without  notice,  raised  an  assessment 
that  had  been  fixed  by  the  board  of  revision.  It  was  there 
held  that  the  tax,  to  the  extent  it  was  raised  by  the  in- 
creased value  placed  upon  the  property  by  the  board  of  su- 
pervisors, was  illegally  levied  and  its  collection  was  restrained. 
In  that  case  the  supervisors  were  powerless  to  re-assess  prop- 
erty for  taxation  in  cases  of  private  individuals,  and  their 
action  was  as  wholly  void  as  if  it  had  been  done  by  a  con- 
stable or  a  road  commissioner.  But  in  this  case,  the  county 
clerk  is  fully  invested  with  power  to  make  such  assessments, 
and,  having  exercised  the  power,  we  must  presume  the  assess- 
ment is  valid  until  it  is  shown  to  be  void,  and  the  bill  fails  to 
do  so  in  this  case. 

The  decree  of  the  court  below  is  erroneous,  and  must  be 
reversed. 

Decree  reversed. 
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Thomas  Wilson  et  al. 

v. 
Edmund  O-  Marlow. 

1.  Contracts— rule  of  construction.  It  is  a  cardinal  principle  in  con- 
struing contracts  that  they  must  have  a  reasonable  interpretation  accord- 
ing to  the  intention  of  the  parties  executing  them,  if  the  intention  can 
be  gathered  from  the  language  used.  In  giving  a  construction  to  a  con- 
tract, the  question  is,  what,  by  a  fair  and  reasonable  interpretation  of  the 
words  and  acts  of  the  parties,  was  the  bargain  between  them. 

2.  Same — implied  covenant.  Where  a  contract  under  seal  recited  the 
assignment  of  the  plaintiff's  interest  in  a  certain  patent  right  to  the  de- 
fendants, in  consideration  of  which  the  defendants  covenanted  to  allow 
the  plaintiff  an  interest  in  a  certain  part  of  the  business,  both  in  the  sale 
of  rights  and  manufacturing,  to  the  extent  of  five  per  cent  on  the  net 
profits  arising  from  the  inventions  until  he  should  receive  $5000  there- 
from, and  two  and  a  half  per  cent  from  that  time  forward,  so  long  as  the 
defendants  retained  any  interest  therein :  Held,  that  this  amounted  to  an 
implied  covenant  that  the  business  should  be  carried  on,  if  it  could  be 
made  sufficiently  profitable  to  justify  its  prosecution,  and  for  a  breach  of 
which  the  defendants  were  liable. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

Messrs.  Hitchcock,  Dupee  &  Evarts,  for  the  appellants. 

Messrs.  Gookins  &  Eoberts,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  covenant,  brought  to  the  Cook  cir- 
cuit court  by  Edmund  O.  Marlow,  against  Thomas  Wilson 
and  William  D.  St.  Clair,  with  whom  was  joined  Richard  C. 
Bingley. 

The  instrument  of  writing  on  which  the  action  was  brought, 
is  as  follows : 

"Whereas,  Edmund  O.  Marlow,  of  Chicago,  Illinois,  has 

this  day  assigned  to  us  all  his  interest  in  the  letters  patent  of 
25— 66th  III. 


386  Wilson  et  al.  v.  Marlow.  [Sept.  T. 


Opinion  of  the  Court. 


the  United  States,  numbered  104,321,  issued  June  14,  1870, 
to  Joseph  Johnston  and  E.  O.  Marlow.  Therefore,  we,  in 
consideration  thereof,  hereby  agree  to  allow  said  E.  O.  Mar- 
low an  interest  in  that  part  of  our  business  which  relates  to 
Johnston's  patents,  both  in  the  sale  of  rights  and  manufac- 
turing, to  the  extent  of  five  per  cent  on  the  net  profits  arising 
from  said  inventions,  until  he  shall  have  received  the  sum  of 
$5000  therefrom,  and  two  and  one-half  per  cent  from  that 
time  forward,  so  long  as  we  retain  any  interest  therein. 

"Witness  our  hands  and  seals  this  first  day  of  August,  A. 
D.  1870. 

In  presence  of  Thomas  Wilson,  [Seal.] 

Copley  Eamsden,  W.  D.  St.  Clair,  [Seal.] 

W.  H.  Wilson.  Richard  C.  Bingley.    [Seal.]" 

To  the  action,  the  defendants  Wilson  and  St.  Clair  pleaded : 
1.  Non  est  factum.  2.  That  they  had  not  broken  their  cove- 
nant ;  and  3.  Performance.  By  leave  of  court  the  defendants 
were  permitted  to  file  additional  pleas,  with  leave  to  plain- 
tiff to  reply  double. 

The  additional  plea  is,  in  substance,  that  the  only  failure  on 
the  part  of  defendants  to  comply  with  the  covenants  in  the 
declaration  mentioned,  if  there  was  any  such  failure,  was, 
that  after  the  execution  of  the  contract  and  before  the  com- 
mencement of  the  suit,  the  partnership  between  the  defend- 
ants was  dissolved  by  the  withdrawal  of  Wilson  from  the 
firm,  and  that  Bingley  afterwards  ceased  to  have  any  interest 
in  said  patents,  either  in  the  sale  of  rights  or  manufacturing, 
and  ceased  to  promote  and  carry  on  the  same ;  averring  that 
the  firm  was  dissolved,  that  Wilson  withdrew  therefrom,  and 
Bingley  ceased  to  have  such  interest  and  prosecute  such  sale 
of  rights  and  manufacturing,  at  the  request  of  the  plaintiffs. 

Replications  were  put  in  to  all  these  pleas,  a  default  taken 
against  Bingley,  and  the  cause  went  to  the  jury,  who  found  a 
verdict  for  the  plaintiff  of  five  thousand  dollars  damages. 

To  reverse  this  judgment  Wilson  and  St.  Clair  appeal,  and 
make  several  points. 


1872.]  Wilson  et  al  v.  Marlow.  387 

Opinion  of  the  Court. 

The  Johnston-Marlow  patents  and  the  Johnston  patents,  it 
appears,  were  for  weather  guards  to  be  applied  to  windows 
and  doors,  and  at  the  time  of  executing  this  covenant,  Wilson 
and  St.  Clair  were  engaged  in  publishing  a  newspaper. 

The  declaration  contained  three  counts,  the  first  of  which 
set  out  the  contract  nearly  in  Ikeg  verba,  averring  that  net 
profits  were  to  a  large  amount,  and  a  failure  to  pay  plaintiff 
the  agreed  per  cent. 

The  second  count  alleges  the  duty  of  defendants,  growing 
out  of  the  contract,  faithfully  and  diligently  to  prosecute  and 
carry  on  the  part  of  their  business  which  related  to  the  Johnston 
patents,  both  in  the  sale  of  rights  and  manufacturing,  and  to 
earn  and  obtain  as  and  for  the  net  profits,  a  large  sum  of 
money,  and  to  pay  over  to  the  plaintiff  five  per  cent  thereof 
to  the  amount  of  five  thousand  dollars,  and  two  and  one-half 
per  cent  upon  all  the  rest  of  such  income  and  net  profits, 
averring  as  a  breach  that  they  did  not  prosecute  and  carry  on 
the  business  faithfully  and  diligently,  but  wholly  abandoned 
the  same,  and  averring,  that  by  faithfully  and  diligently  car- 
rying on  the  business,  they  might  have  realized  a  large  sum 
of  money  as  net  profits. 

The  third  count  is,  in  substance,  as  follows : 

Avers  the  obligation  of  the  defendants,  executed  to  the 
plaintiff  August  1,  1870,  a  copy  being  annexed,  wherein  it 
was  covenanted  that  whereas  the  said  plaintiff  had  that  day 
assigned  to  said  defendants  all  his  interest  in  the  letters  pat- 
ent of  the  United  States,  No.  104,321,  issued  June  14,  1870, 
to  Joseph  Johnston  and  E.  O.  Marlow,  therefore  said  defend- 
ants then  and  there  covenanted  thereby  with  the  said  plain- 
tiff, that  in  consideration  thereof  they  would  prosecute  and 
carry  on  that  part  of  their  said  business  which  related  to 
Johnston's  patents,  both  in  the  sale  of  rights  and  manufac- 
turing, and  that  they  would  allow  and  pay  to  said  plaintiff 
five  per  cent  on  the  net  profits  arising  from  said  inventions 
until  the  plaintiff  should  have   received  the  sum  of  $5000 
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therefrom,  and  two  and  one-half  per  cent  from  the  time 
plaintiff  should  have  received  the  sum.  of  $5000,  forward,  so 
long  as  the  defendants  should  retain  any  interest  therein. 
And  plaintiff  avers,  that  from  the  time  of*  making  said  cove- 
nant, for  a  long  time,  to-wit,  until  the  commencement  of 
this  suit,  defendants  did  retain  an  interest  in  said  inventions. 
Yet  they  did  not,  nor  would,  prosecute  nor  carry  on  that  part 
of  their  business  which  related  to  said  Johnston's  patents  in 
both  or  either  the  sale  of  rights  or  the  manufacture  of  said 
inventions.  Nor  did,  or  would  they  allow  or  pay  to  said 
plaintiff  any  sum  whatever  as  and  for  the  amount  of  five  per 
cent,  or  any  other  proportion  of  or  upon  the  net  profits  aris- 
ing from  said  inventions,  or  for  any  other  purpose,  but  after- 
wards, to-wit:  Sept.  1,  1870,  they  wholly  abandoned  the  said 
business  of  the  sale  and  manufacture.     Wherefore,  etc. 

Appellants  contend  that  the  contract  set  out  in  the  second 
and  third  counts  is  not  the  contract  proved  in  the  case,  and 
that  the  instructions  of  the  court,  construing  the  contract, 
were  erroneous. 

It  is  a  cardinal  principle  in  construing  contracts  that  they 
must  have  a  reasonable  interpretation  according  to  the  inten- 
tion of  the  parties  executing  them,  if  the  intention  can  be 
gathered  from  the  language  used.  In  giving  a  construction 
to  a  contract,  the  question  is,  what,  by  a  fair  and  reasonable 
interpretation  of  the  words  and  acts  of  the  parties,  was  the 
bargain  between  the  parties. 

The  plaintiff  sold  to  the  defendants  something  of  value. 
They  had  paid  for  the  Johnston  patents  ten  thousand  dollars, 
and  had  bargained  with  plaintiff  for  the  Marlow-Johnston 
patent  at  no  fixed  price,  but  as  compensation  therefor,  the 
defendants  were  to  allow  him  a  certain  percentage  until  he 
should  have  received  the  sum  of  five  thousand  dollars,  and 
after  that,  two  and  one-half  per  cent  for  so  long  a  time  as 
defendants  retained  an  interest  therein.  The  right  was  trans- 
ferred to  the  defendants.     Now  it  can  not  well  be  insisted  the 
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transfer  of  the  right  was  a  gift  to  the  defendants,  but  was 
upon  and  for  a  valuable  consideration  to  be  paid  by  the  de- 
fendants out  of  the  profits  of  the  business,  the  contract  clearly 
requiring  them  to  prosecute  and  carry  on  the  manufacture  of 
the  patented  articles  and  the  sale  of  rights  to  manufacture  to 
others.  We  think  the  second  and  third  counts  of  the  dec- 
laration set  out  the  covenant  as  it  should  be  understood,  and 
the  court,  in  its  instructions  to  the  jury,  put  a  correct  con- 
struction upon  the  contract  in  holding  it  amounted  to  an  im- 
plied covenant  that  the  business  should  be  carried  on  if 
profitable. 

But  the  fifth  instruction  for  the  plaintiff  was  calculated  to 
mislead  the  jury  and  should  not  have  been  given.  That  in- 
struction is  in  these  words:  "If  the  jury  find,  from  the  evi- 
dence, that  the  defendants  could  have  carried  on  said  busi- 
ness at  a  profit,  and  did  not,  but  abandoned  the  same  without 
the  plaintiff's  consent,  the  verdict  should  be  for  the  plaintiff." 
The  substance  of  this  instruction,  is,  if  the  jury  find  defend- 
ants could  have  made  the  least  profit,  they  should  have  con- 
tinued the  business  until  the  plaintiff  was  paid  five  thousand 
dollars.  This  instruction  was  too  broad.  It  should  have 
been,  if  the  business  could  be  made  by  the  defendants  so  prof- 
itable as  to  justify  its  prosecution.  It  was  well  known  to 
plaintiff,  when  he  made  the  contract,  that  defendants  were 
engaged  in  other  business,  which  he  did  not  suppose,  and  could 
not,  they  would  relinquish  and  devote  themselves  exclusively 
to  these  patented  articles.  With  them  it  was  an  experiment, 
to  which  they  were  not,  by  the  contract,  to  be  enslaved.  The 
intention  of  the  parties  was,  the  defendants  should  prosecute 
the  business  if  it  could  be  made  by  them  so  profitable  as  to  jus- 
tify its  prosecution.  Nothing  beyond  this  could  have  been  in 
contemplation  of  the  parties,  and  nothing  more  is  demanded 
by  the  terms  of  the  covenant  construed  in  the  light  of  sur- 
rounding circumstances. 

For  the  reasons  given  the  judgment  is  reversed  and  the 
cause  remanded.  Judgment  reversed. 
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Leonard  Rothgerber  et  al. 
v. 
Henry  Wonderly. 

1.  Judgment — construction  as  to  amount.  Where  the  plaintiff  obtained 
a  verdict  for  $1250,  and  entered  a  remittitur  of  $600,  but  the  clerk  entered 
up  a  judgment  in  favor  of  the  plaintiff  for  $1250,  "  less  $600  to  be  remit- 
ted:" Held,  that  the  entry  was  a  valid  judgment  for  $1250,  notwith- 
standing the  words  "  less  $600  to  be  remitted,"  upon  which  an  execution 
could  have  been  issued. 

2.  Appeal  bond — what  is  to  be  taken  as  a  reversal.  Where  a  remittitur 
of  $600  was  entered  on  a  verdict  for  $1250,  but  the  clerk  rendered  judg- 
ment in  the  usual  manner  for  the  latter  sum  "  less  $600  to  be  remitted ;" 
and  on  appeal  to  this  court,  such  judgment  was  reversed  and  remanded, 
with  a  mandate  to  enter  judgment  for  $650:  Held,  that  this  was  a  prose- 
cution of  the  appeal  with  effect,  and  that  the  surety  on  the  appeal  bond 
was  not  liable. 

3.  Same — construction  of  condition.  The  condition  in  an  appeal  bond 
on  appeal  to  the  Supreme  Court  that  the  appellant  should  pay  the  amount 
of  the  judgment  "rendered  and  to  be  rendered''''  against  him  in  case  of 
affirmance,  held,  to  mean  the  payment  of  the  judgment  theretofore  ren- 
dered in  the  court  below,  and  such  judgment  as  shall  be  rendered  by  the 
Supreme  Court  in  case  of  affirmance,  and  not  the  judgment  that  may 
thereafter  be  rendered  in  the  lower  court  under  the  special  mandate  of 
this  court,  or  on  a  trial  de  now. 

4.  Variance.  In  a  suit  on  an  appeal  bond,  where  the  declaration 
alleged  the  judgment  appealed  from  to  have  been  $650,  when  in  fact  it 
was  $1250,  the  variance  is  fatal. 

Appeal  from  the  Circuit  Court  of  Cook  county;    the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

Mr.  R.  H.  Forrester,  for  the  appellants. 

Messrs.  Story  &  King,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  declaration  in  this  case  counts  on  an  appeal  bond,  and 
contains  four  counts. 
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The  case  may  be  briefly  stated :  On  the  16th  day  of  April, 
1870,  in  the  circuit  court  of  Cook  county,  in  a  cause  there 
pending  wherein  appellee  was  plaintiff,  and  one  James  H. 
McCausland  was  defendant,  the  jury  returned  a  verdict  for 
plaintiff  for  the  sum  of  $1250,  and  on  a  motion  for  a  new 
trial,  the  court  was  of  opinion  that  the  verdict  was  too  high, 
and  thereupon  plaintiff  offered  to  remit  of  the  verdict  the  sum 
of  $600,  and  upon  that  suggestion  the  court  overruled  the 
motion  for  a  new  trial.  The  clerk,  however,  inadvertently 
entered  up  a  judgment  in  favor  of  plaintiff  for  the  sum  of 
$1250  "less  $600  to  be  remitted."  From  that  judgment 
McCausland  prayed  an  appeal  to  this  court,  and  in  com- 
pliance with  the  order  of  the  court,  he  perfected  the  appeal 
by  giving  a  bond  in  the  usual  form,  with  appellant  in  this 
cause  as  his  security.     This  suit  was  brought  on  that  bond. 

The  first  and  third  counts  of  the  declaration  are  substan- 
tially alike,  and  aver  that  the  judgment  appealed  from  was 
for  $650,  and  was  rendered  on  the  16th  day  of  April,  1870, 
and  that  on  the  hearing  at  the  September  term,  1870,  of  the 
Supreme  Court,  was  affirmed  in  all  things.  The  second  and 
fourth  counts  are  in  substance  the  same,  except  a  copy  of  the 
opinion  is  set  out  at  length  in  the  fourth  count.  In  each  of 
these  counts  it  is  averred,  as  in  the  first  and  third  counts, 
that  the  judgment  rendered  on  the  16th  day  of  April,  1870, 
was  subsequently  affirmed  in  all  things  by  the  judgment  of 
the  Supreme  Court,  and  it  is  also  further  averred  that  on  the 
12th  day  of  August,  1871,  in  pursuance  of  the  mandate  of 
the  Supreme  Court,  a  judgment  was  rendered  in  the  circuit 
court  of  Cook  county,  in  favor  of  appellee  and  against  McCaus- 
land, for  the  sum  of  $650. 

To  the  second  and  fourth  counts  a  demurrer  was  interposed, 
which  was  sustained  as  to  the  second,  but  overruled  as  to  the 
fourth  count.  Upon  the  pleas  filed  issue  was  joined  and  a  trial 
had,  which  resulted  in  a  judgment  against  appellant  for  the 
amount  named  in  the  bond,  to  be  discharged  on  payment  of 
the  damages  assessed,  being  the  amount  of  the  judgment  of 
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the  12th  day  of  August,  1871,  together  with  interest  from  that 
date,  and  costs.  From  this  judgment  appellant  prosecutes 
this  appeal. 

On  the  hearing  of  the  case  of  MoCausland  v.  Wonderly, 
56  111.  410,  it  was  found  that  there  was  no  error  in  the 
record  except  that  the  judgment  was  inadvertently  entered  for 
too  large  a  sum,  for  which  reason  that  judgment  was  reversed 
and  the  cause  remanded,  with  directions  to  the  court  below  to 
permit  the  plaintiff  to  enter  a  remittitur,  and  have  a  judgment 
rendered  in  his  favor  for  the  correct  amount,  viz:  $650,  which 
was  accordingly  done  on  the  12th  day  of  August,  1871. 

It  is  insisted  that  the  judgment  in  the  case  of  MeCausIand 
v.  Wonderly  was,  by  the  action  of  this  court,  in  effect  affirmed, 
and  hence  that  the  appellant  is  liable  under  the  conditions  of 
the  bond.  Such  was  not  the  case.  The  judgment  appealed 
from  was  really  a  judgment  for  $1250,  although  the  record 
recited  that  it  was  to  be  "less  $600  to  be  remitted."  Never- 
theless, it  was  a  valid  judgment  for  the  former  amount,  upon 
which  execution  could  have  been  issued,  and  the  plaintiff 
might,  if  he  chose,  omit  to  enter  the  remittitur,  although  it  was 
his  plain  duty  to  do  so.  This  judgment  on  appeal  was,  in 
fact,  reversed,  and  on  the  remandment  of  the  cause  the  court 
was  directed  to  enter  one  for  a  much  less  sum. 

The  undertaking  of  appellant  as  security  on  the  appeal  bond 
was,  that  the  appellant  in  that  case,  should  "  duly  prosecute 
his  appeal  with  effect,"  and  pay  the  amount  of  the  judgment 
"  rendered  and  to  be  rendered"  against  him  in  the  Supreme 
Court  in  case  the  judgment  should  be  affirmed.  This,  appel- 
lant in  that  case  did  do  "  with  effect."  The  judgment  appealed 
from  was  for  $1250.  It  was  reversed,  and  he  was  certainly 
not  bound  by  the  conditions  of  his  bond  to  pay  the  amount 
of  that  judgment.  The  only  judgment  rendered  by  the 
Supreme  Court  was  one  of  reversal.  No  judgment  whatever 
was  rendered  against  appellant  in  that  case.  It  was  in  his 
favor,  and  the  costs  were  adjudged  against  appellee. 
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The  legal  effect  of  the  words  "  rendered  and  to  be  rendered/' 
contained  in  the  appeal  bond,  is,  that  appellant  shall  pay  the 
judgment  theretofore  rendered  against  him  in  the  court  below, 
and  such  judgment  as  shall  be  rendered  by  the  Supreme  Court 
in  case  the  judgment  shall  be  affirmed,  and  if  he  shall  make 
default  therein,  the  liability  of  the  surety  will  be  the  same. 

It  would  be  a  singular  construction  to  give  to  those  words, 
to  hold  that  the  surety  on  the  bond  shall  pay  snch  judgment 
as  shall  thereafter  be  rendered  by  the  circuit  court,  whether 
such  judgment  shall  be  rendered  on  a  trial  de  novo,  or  under 
the  mandate  of  this  court.  The  words  will  bear  no  such  con- 
struction. In  the  view  that  we  have  taken,  appellant  could 
not  be  liable,  under  the  fourth  count,  for  the  judgment  sub- 
sequently entered  by  the  circuit  court  on  the  12th  day  of 
August,  1871. 

There  is  a  variance  between  the  proof  and  first  and  third 
counts  of  the  declaration.  In  each  of  those  counts  it  is 
averred  that  the  judgment  rendered  on  the  16th  day  of  April, 
1870,  was  for  $650.  The  judgment  of  that  date  was  for  $1250. 
The  variance  is  fatal. 

A  majority  of  the  court  are  of  opinion  that  the  judgment 
should  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Sterling  Hydraulic  Company 

v. 

Fitzalan  B.  Williams  et  al. 

1.  Pleading — statement  of  implied  covenants.  Where  a  deed  is  set  out 
in  hcec  verba  in  a  pleading,  the  court  will  construe  it,  and  take  notice  of 
any  implied  covenant  that  may  appear  therein;  and  the  making  of  any 
such  by  the  defendant  is  substantially  averred,  when  the  instrument  is  so 
set  out,  and  it  is  alleged  that  the  defendant  executed  the  same. 
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2.  -Easement.  If  a  miller  purchase  a  water  privilege,  or  portion  of 
water  power,  without  any  portion  of  the  bed  of  the  stream,  he  will  gain 
an  incorporeal  hereditament  or  easement. 

3.  Covenants — where  they  run  with  the  land,  or  are  assignable.  All  cov- 
enants which  relate  to  land  and  are  for  its  benefit,  run  with  it,  and  hi  ay  be 
enforced  by  each  successive  assignee  into  whose  hands  it  may  come  by 
conveyance  or  assignment.  Thus,  a  covenant  by  a  lessor,  or  by  one  of 
the  owners  of  two  adjacent  premises,  to  supply  the  other  owner  or  the 
lessee  with  water,  will  pass  to  a  subsequent  assignee  from  the  covenantee, 
who  may  make  it  the  foundation  of  a  suit  in  his  own  name.  And  the 
capacity  of  covenants  to  run  with  incorporeal  hereditaments  is  the  same 
as  it  is  with  those  which  are  corporeal. 

4.  Where  the  grantors,  in  a  deed,  conveyed  certain  lands,  the  descrip- 
tion showing  them  to  be  connected  with  the  use  of  a  water  power,  and 
also  granted  a  water  power  of  a  certain  description  with  certain  condi- 
tions, and  the  deed  contained  this  provision:  "to  have  and  to  hold  all  and 
singular  the  aforesaid  easements,  rights  and  privileges  unto  the  said  party 
of  the  second  part,  his  heirs  and  assigns  forever,  as  appurtenances  belong- 
ing to  the  said  above  described  pieces  and  parcels  of  land:"  Held,  that 
the  water  power  and  the  implied  covenants  relating  thereto  would  pass 
with  the  conveyance  or  transmission  of  the  land  by  deed,  devise  or 
descent. 

5.  Same — implied— extent  of.  Where  defendant  granted  certain  real 
estate  connected  with  the  use  of  a  water  power,  reserving  a  right  of  way 
over  the  same  to  make  necessary  repairs,  and  also  granted  a  water  power 
equal  to  500  inches  of  water  under  a  six  feet  head,  etc.,  with  a  condition 
that  the  grantee  should  contribute  a  certain  proportion  towards  repairs : 
Held,  that  the  law  would  not  imply  the  utmost  diligence  on  the  part  of 
the  defendant  to  keep  the  works  in  repair  in  order  to  the  protection  of 
the  property  of  the  grantee,  and  in  respect  to  the  continuance  to  him  of  the 
water  power  to  the  extent  granted,  but  that  he  was  not  bound  to  bestow 
any  more  than  ordinary  care  and  diligence  in  keeping  the  works  in  repair. 

6.  Instructions  improperly  limited  to  the  pleadings.  Where  the  defend- 
ant asked  certain  instructions  to  the  effect  that  if  the  jury  believed,  from 
the  evidence,  a  certain  fact,  he  was  not  liable,  it  was  held  erroneous  for 
the  court  to  limit  their  application  to  a  certain  breach  assigned,  when 
if  such  fact  were  found,  the  defendant  was  not  liable  under  any  of  the 
breaches. 

Appeal  from  the  Circuit  Court  of  Whiteside  county. 

This  was  an  action  of  covenant  by  the  appellees  against  the 
appellant.     The  breaches  of  the  covenant  assigned  were :  1, 
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That  the  defendant  did  not  keep  its  dam,  race,  bulkhead  or 
ice-breaker  in  good  and  sufficient  repair  for  the  proper  pro- 
tection of  the  property,  rights  and  privileges  in  the  deed 
mentioned  and  conveyed,  but  on  the  contrary  thereof  then  and 
there  suffered  and  permitted  the  said  dam,  etc.,  to  become 
defective,  rotten,  and  out  of  repair,  by  means  whereof  said 
dam,  etc.,  were  destroyed  and  carried  away  by  the  water  and 
ice  running  in  the  river,  and  the  gates,  flume,  wheel-pit,  wheels 
and  machinery  connected  therewith  of  the  plaintiffs  were 
washed  away,  injured  and  destroyed  by  the  water  and  ice. 
2.  That  the  defendant,  for  a  long  space  of  time,  did  not  fur- 
nish and  supply,  nor  permit  the  plaintiff  to  have  the  water 
power  equal  to  500  inches  of  water  under  a  six  feet  head,  etc. 

Messrs.  Dinsmoor  &  Stager,  for  the  appellant. 

Messrs.  Wilson,  Sackett  &  Bean,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  covenant  upon  a  certain  deed  executed 
by  the  Sterling  Hydraulic  Company,  of  Sterling,  111.,  to 
David  Williams  and  Brainard  E.  Orton. 

The  deed,  after  conveying  two  parcels  of  land  by  metes 
and  bounds,  the  description  showing  them  to  be  evidently 
connected  with,  and  to  be  for  the  use  of  a  water  power, 
"expressly  reserves  to  the  company,  its  successors  and  assigns, 
a  right  of  way  for  the  passage  of  teams  over  and  across  said 
pieces  and  parcels  of  land,  together  with  the  right  at  all  times 
to  enter  upon  said  premises,  or  any  part  of  the  same,  for  the 
purpose  of  all  necessary  repairs  to  said  first  parties'  works;" 
it  also  grants,  bargains  and  sells  "  a  water  power  equal  to  five 
hundred  (500)  inches  of  water  under  a  six  feet  head,  said 
water  to  be  used  upon  wheels  constructed  upon  approved 
scientific  and  mechanical  principles,  with  modern  improve- 
ments, and  said  second  party  to  pay  towards  the  necessary 
expenses   incurred  by  said   first    party  in  the   support   and 
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repairs  of  their  said  works  in  the  proportion  of  one  dollar  to 
every  forty  dollars  so  expended,"  and  it  also  grants  "the 
right  to  use  said  bulkhead  of  said  first  party  for  the  purpose 
of  supporting  said  shafting  of  said  second  party." 

The  clauses  above  quoted  are  principally  the  ones  upon 
which  the  questions  in  the  case  arise.  The  declaration  sets 
forth  the  deed  in  hcec  verba. 

The  breaches  assigned  are,  first,  that  the  defendant  did  not 
keep  its  dam,  race,  bulkhead,  or  ice-breaker  in  good  and 
sufficient  repair,  in  consequence  whereof  they  were  washed  out 
and  carried  away  by  the  water  and  ice  running  in  Rock  river, 
and  by  reason  thereof  the  gates,  flume,  wheel-pit,  wheels 
and  machinery  connected  therewith,  of  the  plaintiffs,  were 
washed  out  and  carried  away  by  such  water  and  ice;  and 
second,  that  from  the  1st  day  of  March,  1868,  till  the  1st 
day  of  December,  1868,  the  defendant  did  not  nor  would 
furnish  or  supply  nor  permit  the  plaintiffs  to  have  the  water 
power  equal  to  five  hundred  inches  of  water  under  a  six. feet 
head.  There  are  no  express  covenants  in  the  deed  except  in 
respect  to  the  two  pieces  of  land  conveyed — there  being  as  to 
them  the  usual  covenants  of  seizin,  freedom  from  incum- 
brances, and  warranty. 

It  is  first  objected  that  there  is  no  averment  in  the  declara- 
tion of  the  making  of  any  covenant  by  the  defendant.  But 
as  the  deed  is  set  out  in  hcec  verba,  the  court  will  construe  it, 
and  take  notice  of  any  implied  covenants  that  may  appear 
therein,  and  the  making  of  any  such  by  the  defendant  is  sub- 
stantially averred  when  it  is  alleged  that  the  defendant 
executed  the  deed. 

It  is  again  objected  that  the  implied  covenants,  if  any,  in 
respect  to  the  water  power  and  keeping  the  works  in  repair, 
were  personal  covenants,  or  covenants  in  gross  with  David 
Williams  and  Brainard  E.  Orton,  the  grantees  in  the  deed, 
and  not  assignable,  and  that  they  did  not  pass  by  devise  to 
Fitzalan  B.  Williams,  one  of  the  plaintiffs  in  this  suit,  who 
\ 
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sues  as  devisee  of  David  Williams,  and  that  no  action  lies 
upon  the  covenants  in  the  name  of  Fitzalan  B.  Williams. 

The  portion  of  water  power  acquired  by  the  deed  was  an 
easement.  "If  a  miller  should  purchase  a  water  privilege  or 
portion  of  water  power,  without  any  portion  of  the  bed  of 
the  river,  he,  in  that  case  would  gain  an  incorporeal  heredit- 
ament or  easement."  Ang.  on  Water  Cours.  sec.  144.  The 
capacity  of  covenants  to  run  with  incorporeal  hereditaments, 
is  the  same  as  it  is  with  those  which  are  corporeal.  1  Smith's 
Leading  Cases,  Hare  and  Wall.  Notes,  Part  1,  173.  All 
covenants  which  relate  to  land,  and  are  for  its  benefit,  run 
with  it,  and  may  be  enforced  by  each  successive  assignee  into 
whose  hands  it  may  come  by  conveyance  or  assignment.  Thus, 
a  covenant  by  a  lessor  or  by  one  of  the  owners  of  two  adjacent 
premises,  to  supply  the  other  owner  or  the  lessee  with  water, 
will  pass  to  a  subsequent  assignee  from  the  covenantee,  who 
may  make  it  the  foundation  of  a  suit  in  his  own  name  against 
the  covenantor.     lb.  203. 

The  deed  contains  this  clause:  "To  have  and  to  hold  all 
and  singular  the  aforesaid  easements,  rights  and  privileges, 
unto  the  said  party  of  the  second  part,  his  heirs  and  assigns 
forever,  as  appurtenances  belonging  to  said  above  described 
pieces  and  parcels  of  land." 

We  think  there  can  be  no  question  that  this  portion  of  water 
power  and  the  covenants  relating  thereto,  would  pass  with 
the  conveyance  or  transmission  of  the  land  by  deed,  devise  or 
descent. 

Objection  is  taken  to  the  giving  of  instructions  for  the 
plaintiffs,  and  to  the  modifying  and  refusing  of  instructions 
asked  by  the  defendant. 

The  following  were  given  for  the  plaintiffs  : 

"3.  Under  the  deed  introduced  in  evidence  in  this  case,  it 
was  the  duty  of  the  defendant  to  furnish  a  water  power  equal 
to  five  hundred  inches  of  water  under  a  six  foot  head,  as  the 
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dam  was  then  constructed,  at  all  times  and  under  all  circum- 
stances if  it  was  possible  so  to  do  by  the  exercise  of  the  utmost 
human  ingenuity  and  skill;  and  if  the  jury  believe  from  the  evi- 
dence that  for  any  period  of  time  since  the  delivery  of  the  deed, 
the  defendant  has  failed  to  furnish  such  water  power,  the 
burden  of  proof  is  on  the  defendant  to  show  that  it  was  not 
possible  for  human  ingenuity  and  skill  to  have  done  it,  or  that 
the  failure  to  do  so  was  the  fault  of  plaintiff,  as  stated  in 
defendant's  pleas. 

"  4.  If  the  jury  believe  from  the  evidence  that  the  defend- 
ant, at  the  time  of  the  execution  and  delivery  of  the  deed 
introduced  in  evidence  by  the  plaintiffs,  knew  that  Rock 
river  was  subject  to  ice-freshets,  sometimes  more  and  some- 
times less  severe  and  destructive  in  their  character,  and  liable 
to  injure  their  works,  their  not  having  provided  in  the  deed 
that  the  company  should  not  be  liable  for  the  loss  of  the 
water  power  granted  to  the  plaintiffs  occasioned  by  such  fresh- 
ets, the  company  would  be  liable  for  the  damages  occasioned 
by  not  furnishing  such  power,  no  matter  how  severe  or 
destructive  the  freshet  might  be  which  prevented  the  company 
from  furnishing  such  power,  unless  the  same  could  not  have 
been  provided  against  by  any  reasonable  human  foresight  and 
power." 

"8.  The  court  instructs  the  jury  that  under  the  deed 
introduced  in  evidence  in  this  case  it  was  the  duty  of  the 
defendant  to  keep  up  in  good  repair  all  proper  and  necessary 
bulkheads  and  ice-breakers  for  the  protection  of  the  property 
of  the  plaintiffs;  and  if  the  jury  believe  from  the  evidence 
that  the  defendant  failed  or  neglected  to  keep  the  bulkhead 
and  ice-breaker  in  good  repair,  and  that  the  property  of  the 
plaintiffs  was  carried  out  or  injured  by  water  and  ice  in  con- 
sequence of  such  failure  or  neglect,  then  the  defendant  is 
liable  and  the  jury  should  assess  damages  to  the  amount  of 
the  injury  as  proved." 

Assuming  the  position  of  appellees'  counsel  to  be  correct, 
that  under  this  deed  there  was  an  implied  obligation  on  the 
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part  of  the  grantor  in  respect  to  keeping  in  repair  its  works 
in  order  to  the  protection  of  the  property  of  the  grantees,  and 
in  respect  to  the  continuance  of  the  water  power  to  them  to 
the  same  extent  as  granted  by  the  deed,  we  can  by  no  means 
admit  it  to  be  one  of  so  onerous  a  character  as  declared  by 
these  instructions.  There  is  no  express  stipulation  on  the 
subject;  and  the  only  duty  in  the  premises  is  such  as  the  law 
requires.  The  precaution  that  the  law  requires  is  not  the 
utmost  that  can  be  used.  The  Europa,  2  Eng.  Law  and  Eq.  560. 
We  conceive  the  defendant  was  bound  to  no  more  than  to 
bestow  ordinary  care  and  diligence  in  the  keeping  in  repair  of 
its  works.  The  evidence  is,  that  in  March,  1868,  there  occurred 
an  extraordinary  freshet  in  Rock  river,  on  which  the  works 
of  appellant  and  appellees  were  situated;  that  the  force  of  the 
ice  broke  off  the  top  of  the  ice-breaker,  carried  out  the  bulk- 
head, and  carried  away  the  appellees'  flume  and  race-wall,  and 
that  by  this  means  the  appellees  were  prevented  from  using 
the  water  power  granted.  There  was  an  abundant  supply  of 
water.  No  act  of  the  defendant  deprived  the  plaintiffs  of 
the  use  of  the  water. 

The  bulkhead, which  for  some  time  had  been  out  ofrepair, 
was  not  calculated  to  withstand  an  ice  pressure,  nor  was  it 
designed  for  protection  against  ice;  the  testimony  of  the 
engineers  being  that  a  bulkhead  is  intended  to  shut  out 
water  from  the  race  for  repairs. 

As  to  whether  there  was  any  negligence  in  not  keeping  in 
repair  the  ice-breaker,  the  testimony  was  conflicting.  If 
there  was  no  lack  of  ordinary  care  and  diligence  in  that 
respect,  the  defendant  is  not,  in  our  judgment,  responsible 
for  this  accident  to  the  plaintiffs'  flume  and  race-wall,  nor 
for  the  interruption  of  the  use  of  the  water  power  occasioned 
thereby.  The  defendant  was  neither  bound  for  the  exercise 
of  the  utmost  human  ingenuity  and  skill,  nor  was  it  bound, 
at  all  events,  to  keep  the  bulkhead  and  ice-breaker  in  good 
repair,  but  only  for  the  use  of  ordinary  care  and  diligence  to 
that  end. 
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These  instructions  we  regard  as  erroneous;  and  the  defend- 
ant's refused  instructions,  which  were  in  accordance  with  the 
views  here  expressed,  should  have  been  given. 

The  following  instructions,  without  the  words  in  italics, 
were  asked  by  the  defendant,  which  the  court  modified  by 
adding  the  words  in  italics,  and  as  thus  modified  gave  them 
to  the  jury: 

"7.  If  the  jury  believe,  from  the  evidence,  that,  previous 
to  and  at  the  time  of  the  disaster  complained  of,  the  defend- 
ants acted  like  prudent  and  cautious  men  in  endeavoring  to 
protect  the  property  of  the  plaintiifs,  and  that  for  such  pur- 
pose they  used  all  the  precautions  which  former  years  of  ex- 
perience in  such  matters  indicated  to  be  or  that  might  become 
necessary,  then  the  jury  are  instructed  that  the  defendants  are 
not  liable  for  the  loss  or  injury  of  the  property  of  the  plaintiifs 
as  set  forth  in  their  first  assigned  breach  of  covenant" 

12.  "Although  the  jury  may  believe  that  the  injuries  to 
plaintiffs'  property  occurred  at  a  time  when  the  defendant 
was  guilty  of  negligence  in  not  keeping  their  bulkhead,  ice- 
breaker or  other  works  in  repair,  nevertheless  if  the  jury 
also  believe,  from  the  evidence,  that  the  defendant  could  not 
have  prevented  such  injury  by  the  exercise  of  ordinary  care, 
then  the  defendant  is  not  liable  for  such  injuries,  so  far  as  the 
same  relates  to  their  flume  and  loss  of  wheel  shafting  and  the  ex- 
pense of  replacing  them." 

The  modification  restricts  the  application  of  the  instruc- 
tions to  the  first  breach  assigned  for  injury  to  the  mill  works 
of  the  plaintiifs,  and  denies  their  application  to  the  second 
assignment  of  breach ;  whereas,  if  the  accident  which  occurred 
to  the  plaintiifs'  flume  and  race-wall  was  without  the  fault  of 
the  defendant  as  named  in  the  instructions,  the  defendant 
would  not  have  been  liable  under  the  second  assignment  of 
breach   for  the  interruption  of  the   use  of  the  water  power 
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during  the  time  the  effects  of  such  accident  were  being  re- 
paired. 

The  instructions  should  have  been  given  as  asked,  without 
the  modification. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  Hennies  et  al. 

v. 

Michael  Vogel  et  ux. 

1.  Husband  and  wife — wife  must  sue  alone  for  personal  injury  to  her. 
A  right  of  action  accruing  by  reason  of  personal  injuries  received  by  a 
married  woman  is  her  separate  property,  and  to  recover  damages  for  such 
injury,  she  must  sue  alone.  For  any  loss  to  the  husband  by  reason  of  his 
wife's  disabilities  so  occasioned,  he  has  his  separate  remedy. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

This  was  an  action  of  trespass,  brought  by  Michael  Vogel 
and  Mary  Vogel,  his  wife,  against  the  appellants,  for  an 
assault  and  battery,  and  other  personal  injury,  alleged  to 
have  been  committed  upon  the  person  of  Mary  Vogel,  which 
resulted  in  a  verdict  and  judgment  in  favor  of  appellees  for 
$1112.50. 

Mr.  Charles  J.  Beattie,  for  the  appellants. 

Mr.  L.  E.  Payson,  for  the  appellees. 

Per  Curiam  :     This  action  was  brought  by  husband  and 
wife  for  personal  injuries  to  the  wife. 
26— 66th  III. 
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This  court  held  in  C.  B.  and  Q.  R.  R.  Co.  v.  Dunn,  52  111. 
260,  that  a  right  of  action  arising  by  reason  of  personal 
injuries  received  by  a  married  woman  was  her  separate  prop- 
erty, and  to  recover  damages  for  such  injuries  she  must  sue 
alone.  This  doctrine  was  repeated  in  Hayner  et  al.  v.  Smith 
et  al  63  111.  430. 

For  any  loss  to  the  husband  by  reason  of  his  wife's  disabili- 
ties so  occasioned,  he  has  his  separate  remedy. 

The  record  shows  the  husband  had  no  cause  of  action. 

The  judgment  of  the  court  below  is  reversed. 

Judgment  reversed. 


James  Cash 
v. 
Emanuel  Earnshaw  et  al. 

1.  Partnership — grounds  for  dissolving.  It  is  not  for  every  act  of  mis- 
conduct on  the  part  of  one  partner  that  a  court  of  equity,  at  the  instance 
of  the  other,  will  dissolve  the  partnership  and  close  up  the  affairs  of  the 
company.  To  justify  such  an  extraordinary  interposition,  a  strong  and 
clear  case  must  be  made  out,  of  positive  and  meditated  abuse.  For  minor 
misconduct  or  grievances,  involving  no  permanent  mischief,  a  court  of 
equity  will  ordinarily  go  no  further  than  to  act  upon  the  faulty  partner 
by  way  of  an  injunction.  The  fact  of  loss  occurring  to  the  firm  through 
mere  error  of  judgment  of  the  partner,  is  not  sufficient  cause  for  a  disso- 
lution of  the  partnership. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county;  the 
Hon.  John  A.  Jameson,  Judge,  presiding. 

Messrs.  E.  &  A.  Van  Buren,  for  the  plaintiff  in  error. 

Mr.  A.  B.  Jenks,  and  Mr.  Jesse  O.  Norton,  for  the  de- 
fendants in  error. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  bill  was  to  dissolve  a  co-partnership  entered  into  by 
the  parties  to  this  suit  on  the  26th  da}'  of  November,  1869, 
for  the  purpose  of  carrying  on  the  business  of  quarrying 
stone,  and  was  to  continue  through  the  full  period  of  five 
years. 

The  ground  set  out  in  the  bill  upo'n  which  the  plaintiff 
seeks  relief,  is  the  misconduct  of  the  partner,  Emanuel  Earn- 
shaw.  No  cause  of  complaint  is  alleged  against  any  other 
member  of  the  firm.  He  is  charged  with  specific  acts  of 
wrongful  conduct  and  general  mismanagement  of  the  busi- 
ness of  the  firm.  On  account  of  the  charges  in  the  bill,  plain- 
tiff in  error  sought  to  have  the  court  dissolve  the  co-partner- 
ship, appoint  a  receiver  and  close  up  the  affairs  of  the  firm. 
The  court  below  denied  the  relief,  and  plaintiff  brings  the 
cause  to  this  court  on  error. 

It  is  not  for  every  act  of  misconduct  on  the  part  of  one 
partner  that  a  court  of  equity,  at  the  instance  of  another,  will 
dissolve  the  partnership  and  close  up  the  affairs  of  the  com- 
pany. The  court  will  require  a  strong  case  to  be  made,  and 
it  is  laid  down,  as  a  general  principle,  that  a  court  has  no  ju- 
risdiction to  make  a  separation  between  partners  for  trifling 
causes  or  temporary  grievances  involving  no  permanent  mis- 
chiefs.    3  Kent,  60. 

Story,  in  his  work  on  Partnership,  states  the  rule  to  be 
that,  to  justify  such  an  extraordinary  interposition,  the  court 
always  expects  a  strong  and  clear  case  to  be  made  out,  of  pos- 
itive and  meditated  abuse.  For  minor  misconduct  or  griev- 
ances, he  says,  if  they  require  any  redress,  the  court,  ordina- 
rily, will  go  no  further  than  to  act  upon  the  faulty  party  by 
way  of  an  injunction.  Story  on  Partnership,  sec.  288,  and 
authorities  cited. 

We  have  carefully  examined  the  evidence  in  the  record, 
and  we  fail  to  discover  that  clear  and  satisfactory  proof  of  the 
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allegations  in  the  bill  that  the  law  undoubtedly  requires.  In- 
deed, so  far  as  we  can  see,  there  is  no  act  on  the  part  of 
Emanuel  Earnshaw  that  the  plaintiff  in  error  can  have  any 
just  cause  of  complaint,  unless  it  was  the  failure  to  give  him 
a  check  for  $500  on  the  12th  day  of  November,  1870,  when 
requested.  And  if  there  was  no  explanation  to  this  fact,  we 
do  not  think  that  it  is  of  sufficient  gravity  to  justify  the  use 
of  the  extraordinary  power  by  the  court  of  equity  to  put  an 
end  to  the  entire  contract  between  the  parties.  The  contract 
of  co-partnership  was  deliberately  entered  into  after  mature 
consideration,  and  not  without  considerable  knowledge  of 
each  other's  characters  and  fitness,  and  it  ought  not  to  be  dis- 
solved on  account  of  any  mere  trifling  cause. 

It  is  apparent,  from  what  took  place  at  the  time,  that  Earn- 
shaw did  not  intend  any  wrong  to  plaintiff  in  error  by  the  re- 
fusal to  give  the  check.  The  evidence  warrants  us  in  saying 
that  there  was  an  honest  dispute  as  to  the  amount  then  due  to 
him.  Plaintiff  in  error,  for  some  reason  satisfactory  to  him- 
self, did  not  choose  to  have  the  accounts  passed  upon  at  that 
time,  and  hence  the  check  was  not  given.  It  turned  out, 
however,  upon  subsequent  investigation,  that  there  was  more 
than  the  amount  he  demanded  due  him,  and  he  ought,  in  fact, 
to  have  had  the  check,  but  Earnshaw  may  have  been  honestly 
in  doubt  as  to  the  amount ;  if  so,  he  ought  not  to  be  charged 
with  wilful  misconduct,  and  his  contract,  for  that  reason 
alone,  dissolved,  and  his  business  broken  up.  The  conse- 
quences of  the  dissolution  of  the  co-partnership  are  of  too  seri- 
ous a  character  to  be  justified  by  so  slight  a  cause.  Under 
the  most  unfavorable  view,  it  would  only  work  a  temporary 
inconvenience,  and  it  is  not  pretended  that  any  permanent  in- 
jury resulted  from  the  refusal  to  give  him  a  check  for  the 
desired  amount  on  that  day.  His  own  conduct  in  the  prem- 
ises is  not  altogether  blameless,  and  he  ought  not  to  be  al- 
lowed to  make  the  mistaken  judgment  of  his  partner  the 
ground  for  the  dissolution  of  their  contract. 
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By  the  agreement  of  the  parties,  Emanuel  Earnshaw  was 
made  general  superintendent  of  the  affairs  of  the  company, 
and  it  is  insisted  that  he  made  large  sales  on  credit  to  the  in- 
jury of  plaintiff  in  error  as  a  member  of  the  firm.  It  was 
not  provided  by  the  articles  of  co-partnership  that  no  sales 
should  be  made  on  a  credit  ;  it  was,  however,  stipulated  that 
no  sales  should  be  made  on  a  credit  by  one  member  "against 
the  express  wish  or  consent  of  two  others."  The  evidence 
tends  to  show  that  the  sales  that  were  made  on  credit,  of 
which  complaint  is  made,  were  not  recklessly  done,  but  were 
deemed  reasonable  sales  at  the  time.  Certainly,  they  were 
not  so  improvidently  made  as  to  be  regarded  as  wilful  mis- 
conduct on  the  part  of  the  superintendent.  Losses  did  occur, 
but  they  were  through  mere  error  of  judgment.  The  credits 
given  were  for  short  periods,  and  other  parties,  considered 
prudent  men,  engaged  in  the  same  line  of  business,  made  sim- 
ilar sales  with  like  disastrous  results.  In  making  the  sales 
on  credit,  he  violated  no  express  agreement  of  the  parties, 
and  inasmuch  as  it  appears  that  it  was  in  accordance  with  the 
custom  of  the  trade,  we  see  no  grounds  for  just  complaint 
against  the  action  of  the  superintendent  in  this  regard.  He 
seems  to  have  acted  with  reasonable  prudence,  and  certainly 
no  wilful  conduct  can  be  imputed  to  him  that  ought  to  be 
visited  with  any  serious  consequences. 

The  most  serious  cause  of  complaint  seems  to  be  in  regard 
to  making  the  Shannon  contract  in  the  first  place,  and  the 
subsequent  agreement  with  Steele  and  McMahan  to  perform 
and  complete  his  contract  with  them.  It  is  alleged  that,  by 
reason  of  the  improvident  contract  with  Shannon,  and  the 
subsequent  agreement  to  complete  the  work  on  Lake  street, 
large  losses  were  incurred  through  the  mismanagement  of 
Emanuel  Earnshaw. 

No  doubt,  the  contract  with  Shannon  was  an  unfortunate 
one,  but  it  was  certainly  deemed  a  good  one  by  all  the  parties 
when  made,  and  if  he  had  been  able  to  perform  it,  it  would 
have  been  in  the  end  greatly  to  their  interest. 
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When  Shannon  failed,  Earnshaw  deemed  it  most  advan- 
tageous for  the  interest  of  all  concerned  that  the  company 
should  assume  the  contract  and  complete  the  work.  It  was 
thought  it  would  be  a  great  saving  to  the  company.  It  is  true, 
that  the  superintendent  made  the  contract  with  Steele  and 
McMahan  without  having  first  consulted  with  any  of  the  part- 
ners, but  they  certainly  all  consented  to  the  arrangement 
after  it  was  made.  Plaintiff  in  error  says  that  he  protested 
against  the  company  assuming  the  contract,  but  he,  himself, 
superintended  the  work  for  part  of  the  time,  and  did  other 
acts  that  can  not  but  be  regarded  as  a  ratification  of.  the  act 
of  the  superintendent  in  undertaking  to  complete  the*  work. 
It  does  not  appear  but  that,  under  all  the  circumstances,  it 
was  the  very  best  thing  the  company  could  do,  and  perhaps 
prevented  heavier  losses  than  would  otherwise  have  been 
sustained. 

It  is  hardly  necessary  to  comment  separately  on  the  other 
charges  of  misconduct.  We  do  not  find  in  all  the  record  any 
cause  of  sufficient  gravity,  proven  by  clear  and  satisfactory 
evidence,  that  would  justify  a  court  of  equity  to  interpose  to 
put  an  end  to  the  partnership  relations  between  the  parties. 
It  may  be  that  there  were  slight  errors  in  judgment  on  the 
part  of  the  superintendent,  but  no  evidence  of  wilful  miscon- 
duct appears  that  would  result  in  serious  injury  to  plaintiff 
in  error  or  any  member  of  the  firm. 

No  reason  appears  that  would  prevent  a  profitable  and  har- 
monious co-operation  between  the  several  partners  in  the 
prosecution  of  the  common  business  of  the  firm.,  and  hence  no 
cause  for  dissolution,  and  the  decree  of  the  Superior  Court  is 
affirmed. 

Decree  affirmed. 
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Lewis  W.  Thompson 

v. 
William  McLaughlin. 


1.  Former  decision.  In  McLaughlin  v.  Thompson,  55  111.  249,  this 
court  held  the  tax  title  void,  because  the  judgment  under  which  the  sale 
was  had  included  a  county  tax  levied  by  the  county  commissioners'  court 
at  its  June  term,  1845,  while  the  act  approved  March  3,  1845,  required  it 
be  levied  at  the  March  term.  That  decision  was  made  under  the  misappre- 
hension that  the  act  referred  to  was  then  in  force,  whereas  it  did  not  take 
effect  until  September  10,  1845.  The  tax  sale  was  therefore  not  invalid  on 
that  ground. 

2.  Tax  title — copy  of  advertisement  and  certificate  of  publication  must 
be  filed  with  report.  On  the  trial  of  an  action  of  ejectment,  the  plaintiff 
offered  in  evidence  a  deed  made  for  the  land  on  a  sale  in  1846  for  the  taxes 
of  1845.  The  collector's  report  was  also  offered,  but  it  did  not  appear  that 
the  collector  filed  in  the  court  in  which  he  applied  for  judgment,  with  his 
report,  a  copy  of  the  advertisement  of  the  lands  and  a  certificate  of  its  due 
publication  as  required  by  the  statute :  Held,  this  was  essential  to  the 
validity  of  the  tax  title. 

3.  Same — preliminary  proof  to  enable  party  to  question  tax  title.  Where  a 
defendant  is  in  the  possession  of  land  with  a  claim  of  title,  this  will  be  suf- 
ficient to  bring  him  within  the  requirements  of  section  73  of  the  revenue 
act  of  1845,  and  enable  him  to  question  the  title  acquired  by  a  collector's 
deed. 

4.  Error — in  admission  of  evidence.  When  the  court  improperly  or 
erroneously  admits  evidence  to  prove  a  certain  fact  already  established  or 
immaterial,  and  no  prejudice  could  have  resulted  from  it,  this  court  will 
not  reverse  for  that  cause. 

5.  Limitation  of  1839 — sufficiency  of  proof  of  possession.  A  plaintiff, 
relying  upon  a  title  claimed  to  have  been  acquired  by  virtue  of  the 
limitation  provided  in  the  first  section  of  the  act  of  1839,  after  proving 
payment  of  taxes  for  seven  years,  in  order  to  show  a  corresponding 
possession,  proved  that  in  March,  1855,  a  small  house  was  put  upon  the 
land  by  his  procurement,  and  occupied  by  a  person  who  paid  no  rent, 
and  that  in  February,  1858,  the  house  was  moved  to  adjoining  land; 
that  in  1857  the  plaintiff,  with  other  persons,  had  a  sub-division  of  the 
land  made  into  lots  and  blocks,  the  land  platted  and  stakes  set  in  the 
ground.  It  also  appeared  that  in  1858  a  person,  acting  for  the  owners  of 
the  other  title,  commenced  breaking  the  land,  placed  a  house  thereon  and 
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leased  it  to  a  tenant,  who  occupied  the  same ;  that  plaintiff  induced  the 
party  to  stop  breaking  for  a  while,  but  that  he  afterwards  improved  most 
of  the  land,  claiming  adversely  to  the  plaintiff:  Held,  that  the  proof  came 
far  short  of  showing  an  actual  possession  by  the  plaintiff*  for  seven  suc- 
cessive years. 

6.  Evidence — exclusion  of,  when  no  error.  The  exclusion  or  admission 
of  evidence  which  works  no  injury  to  the  party  complaining,  at  most,  can 
only  be  regarded  as  an  immaterial  error. 

Appeal  from  the  Circuit  Court  of  Knox  county ;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Miller,  Frost  &  Lewis,  for  the  appellant. 

Messrs.  Goudy  &  Chandler,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  brought  by  Thompson 
against  McLaughlin. 

The  plaintiff  claimed  the  land  in  controversy  and  endeav- 
ored to  recover,  first,  by  virtue  of  a  tax  title,  and  second,  by 
virtue  of  a  title  established  under  the  first  section  of  the 
limitation  law  of  1839. 

V 

When  this  case  was  before  this  court  at  a  former  term,  it 
was  held  that  this  tax  title  was  void,  for  the  reason  that  the 
judgment  under  which  the  sale  for  taxes  was  had  included  a 
county  tax,  levied  at  the  June  term,  1845,  of  the  county  com-r 
missioners'  court,  instead  of  at  the  March  term  of  the  court, 
as  required  by  the  8th  section  of  the  revenue  law,  approved 
March  3,  1845. 

It  was  at  that  time  regarded  by  the  counsel  on  both  sides, 
and  so  assumed  by  the  court  without  examination,  that  the 
aforesaid  act  of  March  3, 1845,  was  in  force  at  the  time  of  the 
June  session  in  1845  of  the  county  commissioners'  court. 

It  has  subsequently  been  discovered  by  counsel,  and  is  now 
brought  to  the  notice  of  the  court,  that  there  was  a  misappre- 
hension in  that  respect,  and  that  the  said  revenue  act  of  March 
3,  1845,  did  not   go   into  effect  until    September  10,  1845; 
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consequently,  the  county  tax  was  rightly  levied  at  the  June 
term,  1845,  as  it  was  required  to  be  by  the  revenue  law  of 
February  26,  1839,  which  was  the  one  then  in  force. 

Hence,  this  tax  title  is  not  invalid  for  the  reason  assigned 
by  this  court  in  its  former  decision  in  McLaughlin  v.  Thomp- 
son, 55  111.  249. 

Other  reasons  are  now  urged  against  the  validity  of  the  tax 
title,  among  which  is  the  one,  that  it  does  not  appear  that  the 
collector  filed  with  the  clerk  of  the  circuit  court,  with  his 
report,  a  copy  of  the  advertisement  together  with  a  certificate 
of  the  due  publication  thereof,  as  required  by  section  56  of 
the  revenue  act.  That  section  (Scates'  Comp.  997,)  requires 
that  the  collector  shall  obtain  a  copy  of  the  advertisement, 
which  the  act  requires  to  be  published,  together  with  a  cer- 
tificate of  the  due  publication  thereof,  from  the  printer  or 
publisher  of  the  newspaper  in  Avhich  the  same  shall  have  been 
published,  and  shall  file  the  same  with  the  clerk  of  the  cir- 
cuit court  at  the  term  at  which  the  application  for  judgment 
and  an  order^of  sale  is  made,  together  with  the  report. 

The  following  section,  57,  requires  the  clerk,  upon  the  filing 
of  the  report  and  such  certificate  of  publication,  to  record  the 
same  in  a  book  to  be  kept  for  that  purpose. 

This  court  decided,  in  Dukes  v.  Rowley,  24  111.  210,  that 
such  recording  of  the  collector's  report  and  certificate  of  pub- 
lication was  a  positive  requirement,  and  essential  to  the 
validity  of  a  tax  title. 

For  the  same  reason,  in  order  to  make  out  a  valid  tax  title, 
a  copy  of  the  advertisement  and  a  certificate  of  its  due  pub- 
lication must  have  been  filed  as  required  by  the  statute. 

The  collector's  report  here  was  introduced  in  evidence,  but 
it  does  not  appear  to  be  accompanied  with  either  a  copy  of 
the  advertisement  or  a  certificate  of  its  publication.  As  por- 
tions of  the  judgment  and  precept  offered  in  evidence,  there 
do  appear  a  copy  of  the  advertisement  and  a  certificate  of 
publication.     But  it  fails  to  appear  from  the  record  that  they 
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were  filed  at  the  time  required  by  the  statute,  or  even  that 
they  were  filed  at  all. 

For  this  reason,  we  must  hold  that  the  instructions  against 
the  validity  of  the  tax  title,  which  are  complained  of,  were 
correct. 

It  is  objected  that  the  court  below  erred  in  admitting  evi- 
dence to  show  that  the  defendant  occupied  under  a  patent  title, 
in  order  to  bring  himself  within  the  requirement  of  section 
73  of  the  revenue  law  of  1845,  which  is  as  follows:  "But  no 
person  shall  be  permitted  to  question  the  title  acquired  by  a 
collector's  deed  without  first  showing  that  he  or  she,  or  the 
person  under  whom  he  or  she  claims  title,  had  title  to  the 
land  at  the  time  of  the  sale."     Scates'  Comp.  1000. 

Without  stopping  to  discuss  the  question  of  the  competency 
of  evidence  admitted  to  prove  title,  it  is  sufficient  to  say,  that 
the  defendant  was  in  possession  with  a  claim  of  title,  and  this 
has  been  held  by  this  court  to  be  sufficient  to  bring  a  party 
within  the  requirement  of  the  section  last  cited,  to  enable  him 
to  question  the  title  acquired  by  a  collector's  deed.  Curry  v. 
Hinman,  11  111.  420. 

It  is  further  objected,  that  the  court  erred  in  allowing  cer- 
tain agreements  and  leases  to  various  tenants,  and  a  power  of 
attorney  from  William  Roach,  to  be  read  to  the  jury. 

None  of  these  agreements  or  leases,  nor  the  power  of  at- 
torney from  William  Roach,  are  material  to  prove  the  defend- 
ant to  be  in  the  position  required  by  the  statute  in  order  to 
question  the  tax  title.  The  admission  of  such  evidence,  then, 
even  if  the  execution  of  the  papers  was  not  properly  proved, 
had  no  such  tendency,  so  far  as  we  perceive,  to  harm  the  plain- 
tiff, as  to  make  it  a  fatal  error. 

In  addition  to  his  claim  by  virtue  of  a  tax  title,  the  plain- 
tiff endeavored  to  recover  by  virtue  of  a  title  established 
under  the  first  section  of  the  limitation  law  of  1839,  by  the 
actual  possession  of  and  payment  of  taxes  on  the  land  for 
seven  successive  vears  under  color  of  title  made  in  good  faith. 
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The  substance  of  the  testimony  under  the  last  head  was, 
that  the  plaintiff  paid  the  taxes  for  the  seven  consecutive  years 
from  1855  to  1861,  both  inclusive,  that  of  1855  having  been 
paid  in  March,  1856;  that  in  that  month,  by  procurement  of 
the  plaintiff,  a  small  house  was  moved  on  the  land  and  occu- 
pied by  a  person  who  paid  no  rent,  and  in  February,  1858, 
the  house  was  moved  off  upon  an  adjoining  tract  of  land. 

In  1857,  the  plaintiff,  with  other  persons,  had  a  sub-division 
of  the  land  made  into  blocks  and  lots,  the  land  platted,  and 
stakes  driven  to  indicate  the  corners.  After  the  house  was 
moved  off,  while  there  was  nothing  on  the  land  save  the  stakes, 
in  April,  1858,  Ford,  acting  for  the  heirs  of  Roach,  went  on 
the  land  with  a  team,  and  commenced  breaking  up  the  land. 
At  the  same  time  he  bought  a  house,  moved  it  on  the  land, 
and  leased  the  land  to  a  tenant,  who  moved  into  the  house  with 
his  family.  The  next  day  a  written  agreement  was  delivered 
by  the  plaintiff  to  Ford,  asking  him  to  stop  breaking,  and 
stipulating  that  the  quantity  of  breaking  should  be  considered 
the  same  as  if  he  continued  the  breaking.  Ford  then  stopped 
breaking,  but  he  has  since  improved  the  most  of  the  lands, 
and  had  tenants  in  possession  up  to  the  time  this  suit  was 
commenced  (unless  for  some  intervals  between  the  occupancy 
of  different  tenants),  claiming  adversely  to  the  plaintiff. 

This  testimony  comes  short  of  showing  an  actual  possession 
of  the  land  by  the  plaintiff  for  seven  successive  years,  and 
thus  fails  to  establish  a  title  acquired  under  the  first  section 
of  the  limitation  law  of  1839. 

The  plaintiff  does  not  claim  title  under  the  second  section, 
as  there  was  not  payment  of  taxes  for  seven  successive  years 
while  the  land  was  vacant. 

It  is  assigned  as  error  that  the  court  excluded  as  evidence 
a  judgment  rendered- in  December,  1863,  before  a  justice  of 
the  peace,  in  an  action  of  forcible  entry  and  detainer  for  the 
recovery  of  possession  of  the  premises  by  the  plaintiff  from 
one  Fry,  a  tenant  of  Ford.  The  only  relevancy  of  this  evi- 
dence was  as  to  the  possession  of  Thompson,  and  had  it  been 
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admitted,  the  whole  testimony  would  have  fallen  so  far  short 
of  showing  an  actual  possession  of  the  land  by  the  plaintiff 
for  seven  successive  years,  that,  at  the  most,  its  exclusion  can 
be  regarded  as  but  an  immaterial  error. 

It  is  claimed  that  the  court  erred  in  refusing  to  exclude  the 
answers  of  Esther  Wood  and  William  Roach  to  certain  inter- 
rogatories in  their  depositions. 

Their  answers  to  the  4th  and  13th  interrogatories  should 
have  been  excluded.  They  were  hearsay  statements  as  to 
James  Roach  drawing  land  for  his  services  in  the  war  of  1812, 
and  as  to  owning  land  west,  but  it  is  not  perceived  wherein 
these  answers  were  in  any  way  material,  or  could  unfavorably 
affect  the  plaintiff.  Had  there  been  any  evidence  of  another 
James  Roach,  and  a  question  of  identity  raised,  then,  we  can 
see,  it  might  have  been  otherwise. 

Perceiving  no  sufficient  error  in  the  record  to  require  a  re- 
versal of  the  judgment,  it  must  be  affirmed. 

Judgment  affirmed. 


WlLLETT    DoRLAND 

V. 

Timothy  M.  Bradley  et  al. 

1.  Chattel  mortgage— -foreclosure — whether  valid  as  to  creditors  of 
mortgagor.  On  the  day  the  debt  secured  by  a  chattel  mortgage  became 
due,  the  mortgagee  placed  the  mortgage  in  the  hands  of  a  constable  to 
foreclose,  who  took  possession  of  the  property  on  the  same  day,  and 
placed  it  in  the  hands  of  a  custodian,  in  a  room  in  the  house  of  the  mort- 
gagor, who  surrendered  the  keys.  The  custodian  remained  in  the  room 
with  the  goods  night  and  day  until  they  were  attached  by  a  creditor  of 
the  mortgagor,  except  that  he  was  absent  not  more  than  fifteen  or  twenty 
minutes,  when  the  levy  was  made.  At  the  time  of  the  levy,  the  custodian 
had  the  keys  with  him,  and  had  temporarily  left  a  boy  of  the  mortgagor 
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in  charge  to  watch  the  goods.  It  did  not  appear  that  this  boy  had  ever 
before  been  in  the  possession  or  control  of  the  goods  while  in  his  master's 
employment:  Held,  that  the  temporary  absence  of  the  custodian,  leaving 
the  goods  in  charge  of  the  boy,  did  not  amount  to  a  restoration  of  the 
possession  to  the  mortgagor,  so  as  to  render  the  transaction  fraudulent 
as  to  creditors,  etc.,  and  subject  the  property  to  the  levy. 

2.  Evidence — hearsay.  Where  the  custodian  in  the  charge  and  posses- 
sion of  goods  taken  under  a  chattel  mortgage  left  them  for  a  few  minutes 
only  with  a  boy  in  the  employment  of  the  mortgagor,  during  which  time 
the  sheriff  seized  them  under  an  attachment  against  the  mortgagor,  in  an 
action  of  replevin  by  the  mortgagee  to  recover  possession,  the  court  below 
admitted  evidence  of  what  the  boy  said  when  the  levy  was  made :  Held, 
that  such  declarations  were  hearsay,  and  not  admissible,  as  the  boy  was 
a  competent  witness. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Nicholes,  McKindley  &  Morrison,  for  the  plain- 
tiff in  error. 

Mr.  Wm.  R.  Page,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  brought  by  plaintiff  in  error 
in  the  Superior  Court  of  Cook  county,  against  defendants  in 
error,  for  the  recovery  of  the  possession  of  a  quantity  of  per- 
sonal property.  The  parties  dispensed  with  a  jury,  and,  by 
consent,  submitted  the  case  to  the  court  for  trial.  After  hear- 
ing the  evidence,  the  court  below  found  the  issues  in  favor 
of  defendants,  and  rendered  a  judgment  for  costs  in  their 
favor,  to  reverse  which  this  writ  of  error  is  prosecuted. 

It  appears  from  the  bill  of  exceptions  that  one  Ellis  had 
executed  a  mortgage  on  the  chattels  in  dispute  in  favor  of 
and  to  secure  the  payment  of  a  debt  to  plaintiff  in  error.  On 
the  day  the  debt  matured,  to  secure  which  the  mortgage  was 
given,  plaintiff  in  error  placed  it  in  the  hands  of  a  constable 
to  foreclose.  He,  on  the  same  day,  took  possession  of  the 
property  under  the  mortgage,  and  placed  it  in  the  hands  of  a 
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custodian.  The  mortgagor  gave  the  keys  of  the  room  in 
which  the  goods  were  situated  to  the  constable,  and  he  gave 
them  to  the  custodian  when  the  goods  were  delivered  to 
him.  He  testifies  that  he  had  continuously  held  possession 
of  the  goods  until  they  were  seized  under  the  attachment; 
that  he  held  the  keys  and  remained  in  the  room  with  the 
goods  night  and  day  during  that  time,  and  usually  on  leaving 
he  locked  the  door,  but  at  the  time  the  goods  were  levied  on, 
there  was  in  the  office  a  boy  in  the  employment  of  the  mort- 
gagor, and,  desiring  to  go  to  the  water-closet  connected  with 
the  hall  of  the  same  floor  of  the  room  in  which  the  goods 
were  situated,  he  left  the  boy  alone  in  the  office,  whom  he 
directed  to  take  care  of  the  goods  until  his  return ;  that  he 
had  the  keys  of  the  room  in  his  pocket,  and  that  he  was  not 
absent  more  that  fifteen  or  twenty  minutes;  and  whilst  he 
was  thus  absent,  the  sheriff  made  the  levy,  and  placed  a  cus- 
todian in  possession,  and  the  two  afterwards  remained  in  the 
room,  claiming  possession. 

He  says  Dr.  Ellis  occupied  the  room  after  he  was  put  in 
possession  of  the  goods,  but  the  witness  kept  the  keys,  and 
locked  and  controlled  the  doors;  that  Ellis  was  absent  at  his 
dinner  when  the  levy  was  made.  These  facts  are  relied  upon 
as  a  justification  in  seizing  and  holding  the  goods  by  defend- 
ant in  error. 

Did  the  necessary  temporary  absence  of  the  custodian,  leav- 
ing the  goods  in  charge  of  the  boy  employed  by  the  mort- 
gagor, amount  to  a  restoration  of  the  possession  of  the  goods 
to  the  mortgagor,  so  as  to  render  the  mortgage  fraudulent 
and  void  as  to  subsequent  bona  fide  purchasers  and  creditors? 
We  think  not.  It  does  not  appear  that  the  boy  had  ever  been 
in  the  possession  or  control  of  these  goods  whilst  in  the  em- 
ployment of  the  mortgagor  prior  to  the  time  Smith,  the  cus- 
todian, directed  him  to  keep  the  goods  until  he  returned.  In 
what  capacity  the  boy  acted  does  not  appear.  Whether  he 
had  been  employed  to  sweep  the  room,  make  fires  and  attend 
to  the  doctor's  horse  and  to  carry  messages,  or  in  some  other 
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capacity,  does  not  appear;  but  be  that  as  it  may,  he  was  not, 
so  far  as  the  evidence  discloses,  the  agent  of  the  doctor  to 
hold  possession  or  to  control  the  property ;  and  we  are  clearly 
of  the  opinion  that  as  Smith  was  in  full  possession  of. the 
room  and  goods,  he  might  temporarily  place  them  in  charge 
of  the  boy  on  such  an  occasion,  and  the  possession  of  the  boy 
would  be  his  possession.  It  was  not  intended  to,  nor  did  it 
operate  as  a  surrender  or  re-delivery  of  the  goods  to  the 
mortgagor.  Had  he  left  Ellis  in  like  possession,  the  question 
might  have  been  very  different.  Had  the  custodian  placed 
any  other  person  in  charge  of  the  goods  whilst  he  was  thus 
absent,  no  one,  we  presume,  would  be  inclined  to  say  that  it 
was  such  a  surrender  to  Ellis  as  defeated  the  lien  of  plaintiff 
in  error. 

He  had  obtained  them  under  what  amounted  to  a  condi- 
tional purchase,  and  the  sale  was  not  defeated  by  the  vendor 
complying  with  the  condition  of  the  mortgage.  The  mort- 
gagee had  completed  his  title  by  taking  possession  immedi- 
ately on  the  condition  being  broken.  The  legal  title  was 
then  vested  in  him,  and  it  can  not  be  said  that  he  acted 
fraudulently,  either  in  fact  or  in  law,  by  his  agent  leaving 
the  room  unlocked  for  a  few  moments,  even  if  a  servant  of 
the  former  owner  was  left  in  the  room  alone  with  the  goods. 
Thus  situated,  they  were  not  under  the  power  or  control  of 
Ellis,  much  less  in  his  possession.  We  are,  therefore,  clearly 
of  the  opinion  that  plaintiff  in  error  showed  by  the  evidence 
a  right  to  recover  the  chattels. 

Again,  it  was  error  to  admit  evidence  of  what  the  boy  said 
when  the  levy  was  made.  He  was  a  competent  witness,  and 
should  have  been  called.  The  evidence  of  his  declarations 
was  hearsay,  and  that  has  always  been  held  by  this  court  to 
be  inadmissible,  in  conformity  to  the  rule  announced  by  text 
writers  and  adjudged  cases. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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William  J.  Ealph 

V. 

James  Baxter. 

1.  Judgment  by  confession — application  to  set  aside.  Where  the  affida- 
vit in  support  of  a  motion  to  set  aside  a  judgment  entered  in  strict  accord- 
ance with  a  warrant  of  attorney,  failed  to  show  that  the  warrant  of  attor- 
ney was  not  voluntarily  given,  and  for  a  good  consideration,  or  that  it  was 
obtained  by  fraud  or  misrepresentation,  but  the  only  ground  shown  was 
that  the  judgment  included  usurious  interest,  and  where  the  plaintiff  vol- 
untarily  remitted  a  sum  equal  to  the  usury:  Held,  that  the  court  below 
properly  overruled  the  motion. 

2.  Action — agreement  to  extend  time  of  payment.  An  agreement  to  ex- 
tend the  time  of  payment  of  a  debt  does  not  constitute  a  defense  to  an 
action  brought  before  the  extension  has  expired.  The  defendant  can  have 
his  action  for  its  breach. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Story  &  King,  for  the  appellant. 

Messrs.  Higgins,  Swett  &  Quigg,  for  the  appellee. 

Mr.  Justice   McAllister   delivered   the   opinion  of  the 

Court : 

There  is  nothing  in  appellant's  affidavit  made  in  support  of 
the  motion  to  set  aside  the  judgment  which  shows  that  the 
warrant  of  attorney  was  not  voluntarily  given,  and  for  a  good 
consideration,  or  that  it  was  obtained  by  fraud  or  misrepre- 
sentation. In  entering  up  the  judgment  on  the  warrant  of 
attorney,  the  authority  given  by  it  was  strictly  pursued. 

The  only  ground  shown  for  interfering  with  the  judgment, 
was,  that  it  was  entered  up  for  a  sum  which  included  certain 
items  of  usury.  In  this  respect  it  was  too  large.  But,  inas- 
much as  usury  would  not  vitiate  the  contract  except  as  to 
the  excess,  and  there  was  an  amount  voluntarily  remitted  by 
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the  plaintiff  equal  to  the  excess,  the  court  below  ruled  prop- 
erly in  refusing  to  set  aside  the  judgment. 

No  defense  was  shown  to  the  residue.  The  agreement  to 
extend  the  time  did  not  constitute  a  defense,  and  none  other 
is  pretended.  Appellant  can  have  his  action  for  a  breach  of 
that  agreement,  if  it  was  made  and  violated. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


The  Bockford,  Bock  Island  akd  St.  Louis 
Bailroad  Company 

V. 

George  Wilcox. 

1.  Agency — where  authority  of  one  acting  for  a  corporation  will  he  pre- 
sumed. As  corporations  can  act  only  by  agents,  where  a  person  acts  openly 
and  publicly  as  the  agent  of  a  corporation,  and  in  such  capacity  employed 
a  party  to  perform  certain  work  and  labor,  and  the  work,  when  completed, 
was  appropriated  and  used  by  the  corporation,  and  the  work  was  done 
with  the  knowledge  of  its  agents :  Held,  that  the  agency  and  authority 
of  such  person  so  permitted  to  act  must  be  presumed. 

2.  Implied  promise.  Where  the  plaintiff  did  certain  work  for  a  rail- 
road company,  and  the  company  afterwards  made  a  beneficial  use  of  it, 
and  one  acting  as  agent  of  the  company  made  the  contract  for  the  work, 
and  where  the  company's  engineer  promised  to  make  out  a  voucher  for  it, 
and  the  chief  engineer  laid  out  the  work,  and  an  assistant  engineer  signed 
a  voucher  therefor  with  the  plaintiff's  name  therein  as  contractor :  Heldy 
that  a  promise  to  pay  what  the  work  was  reasonably  worth,  might  be  in- 
ferred from  such  facts. 

Appeal  from  the  Circuit  Court  of  Whiteside  county ;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 
27— 66th  III. 
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This  was  an  action  of  assumpsit,  by  the  appellee  against  the 
appellant,  to  recover  for  work  and  labor  done  on  a  side  track 
of  appellant's  railroad. 

The  plaintiff's  second  instruction,  referred  to  in  the  opinion 
of  the  court,  is  as  follows  : 

"The  court  instructs  the  jury  that,  if  they  believe,  from 
the  evidence,  that  the  plaintiff  did  work  on  said  side  track 
of  defendant's  railroad,  referred  to  in  the  evidence,  without 
any  express  contract  with  defendant  to  do  the  same,  and  that 
afterwards  defendant  made  beneficial  use  of  such  work,  and 
promised  the  plaintiff  to  pay  him  therefor,  and  that  they  have 
not  paid  plaintiff  therefor,  then  the  jury  will  find  a  verdict 
for  the  plain, tiff  in  an  amount  according  to  what  the  jury  be- 
lieve has  been  proved  such  work  was  worth." 

Messrs.  Heney  &  Johnson,  for  the  appellant. 

Messrs.  Sackett  &  Allen,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court: 

While  we  might  not,  upon  the  same  evidence,  have  arrived 
at  the  same  conclusion  with  the  jury,  we  can  not  reverse  for 
that,  reason. 

The  fact  is  not  controverted  that  the  work  was  completed 
fully,  and  has  been  appropriated  to  the  use  of  the  company. 
It  has  not  been  paid  for,  and  we  are  not  satisfied  that  the 
company  is  under  any  liability  to  pay  any  other  person  than 
appellee.  The  labor  was  performed,  too,  with  the  knowledge 
and  under  the  directions  of  the  agents  of  the  company. 

But  we  are  asked  to  reverse  because  the  work  was  done 
without  a  contract  with  the  agent  specially  appointed  for  the 
purpose.  Corporations  can  only  act  by  agents,  and  we  must 
presume  authority  in  persons  who  are  permitted  to  act  for 
them.  It  is  unreasonable  to  suppose  that  the  persons  who 
assumed  to  act  for  the  company,  were  mere  pretenders,  with- 
out any  authority.     Their  action  was  open  and  public,  and 
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must  have  been  known  to  the  principal  agents  of  the  corpor- 
ation. The  jury  were  warranted  in  finding  that  Calcord  and 
Gonover  were  agents,  and  the  company  should  be  held  re- 
sponsible for  their  acts  in  the  premises. 

The  modification  of  the  second  of  appellant's  instructions 
could  not  have  operated  injuriously.  The  objection  taken  is, 
that  the  instruction  required  the  jury  to  believe  that  Conover 
was  not  only  not  agent  of  the  company,  but  was  agent  of 
Irvin  &  Co.  The  instruction  required  this  of  the  jury,  as 
asked,  and  before  it  was  modified. 

It  is  claimed  that  there  was  no  evidence  to  justify  the  sec- 
ond instruction  given  for  appellee.  The  proof  is  abundant 
that  appellee  performed  the  work,  that  the  company  made 
beneficial  use  of  it,  and  Conover,  an  agent,  made  the  contract 
for  it,  Marshall,  an  engineer,  promised  to  make  out  a  voucher 
for  it,  Sweet,  chief  engineer,  laid  it  out,  and  Sharman,  assist- 
ant engineer,  signed  a  voucher,  with  appellee's  name  therein 
as  contractor.  The  promise  might  reasonably  be  inferred 
from  such  testimony. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Thomas  Brown 

V. 

Alden  Booth. 

1.  Practice— -filing  additional  plea.  After  a  cause  has  been  reversed 
and  remanded  by  this  court,  it  is  a  matter  of  discretion  with  the  circuit 
court  whether  it  will  give  the  defendant  leave  to  file  an  additional  plea. 

2.  Evidence— proof  of  contents  of  notice.  A  party  may  prove  the  con- 
tents of  a  notice  served  upon  the  opposite  party  without  first  giving  notice 
to  produce  the  original. 
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Writ  of  Error  to  the  Circuit  Court  of  Henry  county;  the 
Hon.  George  W.  Pleasants,  Judge,  presiding. 

This  was  an  action  upon  a  promissory  note,  which  was 
signed  by  Alden  Booth  as  security  for  Lyman  Booth.  Alden 
Booth  pleaded  the  fact  of  his  suretyship,  and  that  the  plain- 
tiff, after  the  maturity  of  the  note,  extended  its  time  of  pay- 
ment. The  issue  was  found  for  the  defendant,  and  the  judg- 
ment was  reversed  in  this  court,  and  upon  its  being  remanded, 
the  court  below  allowed  the  defendant  to  file  an  additional 
plea  setting  up  a  notice  in  writing  by  him  to  the  plaintiff, 
after  the  maturity  of  the  note,  to  put  the  same  in  suit  forth- 
with. On  the  trial  the  court  permitted  the  defendant  to  tes- 
tify that  in  1857,  after  the  note  was  due,  he  served  on  Lyman 
Shew,  agent  of  the  plaintiff,  a  notice  to  put  the  note  in  suit; 
that  he  had  never  had  any  other  copy  of  the  notice  thus 
served,  and  therefore  had  not  preserved  one ;  and  to  state  the 
contents  of  the  notice. 

The  defendant,  four  days  before  the  commencement  of  the 
term,  notified  plaintiff's  attorneys  to  produce  this  notice. 
The  plaintiff  was  a  resident  of  the  State  of  Ohio. 

There  was  a  verdict  and  judgment  for  the  defendant. 

Messrs.  Shaw  &  Crawford,  for  the  plaintiff  in  error. 

Mr.  Charles  Dunham,  for  the  defendant  in  error. 

Per  Curiam:  Only  two  reasons  are  urged  for  reversing 
this  judgment.  One  is,  that  the  court  should  not  have  per- 
mitted an  additional  plea  to  be  filed  after  the  case  was  remanded 
from  this  court.  The  second  is,  that  the  notice  to  the  plain- 
tiff's attorney  to  produce  the  notice  formerly  served  upon  his 
client  was  not  sufficient.  In  regard  to  the  first  point,  we  need 
only  say  that  the  filing  the  plea  was  matter  of  discretion  with 
the  court ;  and  as  to  the  second,  the  proof  of  the  contents  of 
the  original  notice  was  admissible  without  a  notice  to  produce 
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it.  Notice  to  produce  a  notice  is  not  necessary.  Phillips  on 
Ev.  544.  If  it  were,  we  think  the  notice  in  this  case  suffi- 
cient. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


James  Byers,  Jr. 

V. 

Joseph  Thompson. 

1.  Witness — competency.  On  the  trial  of  a  claim  by  a  son  against  the 
estate  of  his  deceased  father,  the  administrator  offered  two  other  sons  of 
the  deceased,  who  were  co-heirs  with  the  claimant,  as  witnesses,  but  the 
court  below  refused  to  allow  them  to  testify :  Held,  that  the  court  erred, 
as  they  were  competent  witnesses  under  the  act  of  1867. 

2.  Statute — construed — witness^  competency.  The  design  of  the  eighth 
section  of  the  act  of  1867,  relating  to  the  competency  of  witnesses,  which 
provides  that  nothing  in  that  act  should  affect  the  laws  existing  relating 
to  the  settlement  of  estates,  was  to  continue  in  force  the  law  allowing 
claimants  to  prove  their  demands  by  their  own  oath,  where  the  adminis- 
trator does  not  object,  and  allowing  the  right  to  object  and  require  proof. 

3.  Instruction — should  not  leave  law  question  to  jury.  On  the  trial  of  a 
claim  by  a  son  against  his  father's  estate,  the  court,  at  the  instance  of  the 
plaintiff,  instructed  the  jury,  that  if  they  believed  from  the  evidence  that 
plaintiff  did  certain  work  on  the  farm  of  deceased  for  which  he  had  not 
been  paid  or  compensated,  "  and  that  he  is  lawfully  entitled  to  recover 
therefor,"  then  they  should  find  for  him:  Held  erroneous,  as  submitting 
a  question  of  law  to  the  jury. 

4.  Parent  and  child — liability  of  father  for  work  hy  adult  son.  Where 
a  son  placed  a  house  on  his  father's  premises,  in  the  lifetime  of  the  latter, 
it  was  held,  in  a  suit  by  the  son  to  recover  for  the  same  of  his  father's 
estate,  that  the  son's  right  to  recover  depended  upon  whether  he  expected 
pay  therefor  at  the  time  he' placed  the  house  on  the  farm,  and  the  father 
expected  to  pay ;  and  that  this  must  be  determined  from  all  the  evidence 
in  the  case.    An  express  contract  to  pay  need  not  be  shown. 
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Appeal  from  the  Circuit  Court  of  De  Kalb  county ;  the 
Hon.  Theo.  D.  Murphy,  Judge,  presiding. 

The  circuit  court,  on  the  trial  of  this  cause,  instructed  the 
jury  that  if  they  believed  from  the  evidence  that  plaintiff 
did  certain  work  on  the  farm  of  the  deceased,  for  which  he 
had  not  been  paid  or  compensated,  and  that  he  is  lawfully 
entitled  to  recover  therefor,  then  the  jury  should  find  for  the 
plaintiff. 

Mr.  Charles  Kellum,  for  the  appellant. 

Messrs.  Divine  &  Pratt,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellee  filed  a  claim  in  the  county  court  of  De  Kalb 
county,  against  the  estate  of  his  father,  who  was  deceased. 
On  the  25th  day  of  November,  1870,  a  trial  was  had  by  the 
court  and  a  jury,  when  a  verdict  was  found  for  appellee  for 
$700,  and  the  same  was  allowed  as  a  fourth  class  debt  against 
the  estate.  The  administrator  prosecuted  an  appeal  to  the  cir- 
cuit court,  where  there  was  a  trial  resulting  in  a  verdict  for 
$800,  and  an  order  for  its  allowance  was  entered,  and  the 
administrator  has  brought  the  record  to  this  court  on  appeal. 

On  the  trial  in  the  court  below  appellant  offered  Augustus 
and  Edward  Thompson  as  witnesses,  but,  on  being  objected 
to  by  appellee  on  the  ground  that  they  were  his  brothers,  and 
co-heirs  to  their  father's  estate,  and  therefore  incompetent, 
the  objection  was  sustained  by  the  court,  and  they  were 
not  permitted  to  testify.  It  is  urged  that  as  such  heirs  they 
are  incompetent?  under  the  eighth  section  of  the  act  of  1867 
in  reference  to  the  competency  of  witnesses.  In  the  case  of 
Freeman  v.  Freeman,  62  111.  189,  it  was  held  that  under  that 
act,  the  husband  of  the  heir  of  a  deceased  person  was  a  com- 
petent witness  on  the  trial  of  a  claim  against  her  father's 
estate.  It  was  also  said  in  that  case  that  the  wife  and  heir 
would  be  competent  in  such  a  case.    Now,  the  first  section  of 
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that  act  declares  that  no  person  shall  be  disqualified  as  a 
witness  on  account  of  his  or  her  interest  in  the  event  of  the 
suit,  etc.  And  the  eighth  section  declares  that  nothing  in  the 
act  should  affect  the  laws  existing  relating  to  the  settlement 
of  estates,  etc.  When  we  turn  to  the  statute  on  that  subject 
we  find  that  a  claimant  against  an  estate  might  prove  his 
claim  by  his  own  oath,  unless  objected  to  by  the  administrator 
or  executor. 

The  design  of  this  clause  in  the  eighth  section  of  the  act 
was  still  to  permit  the  representative  of  deceased  to  object  to 
the  claimant's  swearing  to  his  claim  if  he  thought  proper,  or 
to  authorize  the  claimant  to  do  so  when  objection  was  not 
made.  This,  we  think,  is  the  scope  intended  to  be  given  to 
this  provision. 

The  instruction  given  for  plaintiff  below  was  erroneous  in 
leaving  the  question  to  the  jury  to  say  whether  appellee  was 
lawfully  entitled  to  recover.  It  is  for  the  court  to  give  the 
law  to  the  jury  and  for  the  jury  to  find  the  facts.  Such  an 
instruction  gives  the  jury. too  Avide  a  latitude,  and  should  not 
be  given.  As  to  the  placing  of  the  house  on  his  father's  prem- 
ises by  appellee,  the  liability  of  the  estate  to  pay  for  the  same 
would  depend  on  the  agreement,  express  or  implied.  Like 
any  other  work  done  or  property  furnished,  whether  there 
was  a  liability  for  payment  would  depend  upon  whether 
appellee,  at  the  time  he  placed  the  house  upon  the  farm, 
expected  to  get  pay  and  the  father  expected  to  pay  for  the 
same.  And  that  must  be  determined  from  all  the  evidence 
in  the  case.  We  know  of  no  rule  of  law,  nor  have  we  been 
referred  to  any,  which  would  require  proof  of  an  express  order 
from  the  father  to  place  the  house  on  the  farm,  or  an  express 
agreement  to  pay  for  the  same,  to  render  the  estate  liable. 
In  such  a  case,  if  the  evidence  warrants  it,  there  may  be,  as 
in  other  cases,  an  implied  promise  to  pay.  If  appellee,  simply 
as  a  matter  of  interest  or  convenience  to  himself,  and  without 
any  intention  of  charging  his  father  for  the  same,  placed  the 
house  on  the  farm,  then  no  liability  could  arise,  nor  could  a 
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change  of  purpose  on  his  part  afterwards  create  any  liability 
of  the  father  in  his  lifetime,  or  his  estate  after  his  death. 
The  court  did  not  therefore  err  in  refusing  to  give  appellant's 
instruction. 

But  for  the   errors   indicated  the  judgment  of  the   court 
below  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Michigan  Southern  and  Northern  Indi- 
ana Eailroad  Company 

V. 

Nathaniel  P.  Shelton. 

Instructions — must  not  assume  facts.  In  an  action  against  a  rail- 
road company  to  recover  for  a  personal  injury  in  being  put  off  the  cars 
of  the  defendant,  the  issue  made  by  the  parties  was,  whether  the  conductor 
put  the  plaintiff  off  the  car  while  it  was  in  motion.  The  court  instructed 
the  jury  as  follows:  "The  jury  are  instructed,  that  if  they  believe,  from 
the  evidence,  that  the  plaintiff  had  not  paid  or  offered  to  pay  his  fare  from 
Elkhart  to  South  Bend,  then  the  defendant  would  not  be  warranted  in 
throwing  the  plaintiff  from  the  train,  in  a  way  to  endanger  his  life  or 
limb,  or  throw  him  off  while  the  train  was  in  motion:"  Held,  that  the  in- 
struction assumed  as  fact  the  very  matter  in  contest,  and  was  calculated 
to  prejudice  the  defendant.  The  court  say,  however,  that  they  would  not 
be  inclined  to  reverse  for  this  error  alone,  if  the  record  had  shown  that 
substantial  justice  had  been  done. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

Mr.  Jesse  O.  Norton,  for  the  appellant'. 

Mr.  E.  W.  Evans,  and  Mr.  P.  J.  Foote,  for  the  appellee. 
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Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  rendered  by  the  circuit 
court  of  Cook  county,  against  appellant.  The  gravamen  of 
the  action  was,  ejecting  appellee  from  one  of  its  cars  while 
in  rapid  motion,  by  which  he  was  seriously  injured. 

There  was  much  testimony  heard  on  the  trial  on  both  sides. 
The  point  was,  did  the  conductor  put  the  plaintiff  off  the 
car  while  it  was  in  motion. 

The  court,  at  the  instance  of  the  plaintiff,  gave  this  instruc- 
tion to  the  j  ury : 

"The  jury  are  instructed,  that  if  they  believe,  from  the  evi- 
dence, that  the  plaintiff  had  not  paid  or  offered  to  pay  his 
fare  from  Elkhart  to  South  Bend,  then  the  defendant  would 
not  be  warranted  in  throwing  the  plaintiff  from  the  train,  in 
a  way  to  endanger  his  life  or  limb,  or  throw  him  off  when  the 
train  was  in  motion." 

This  instruction  assumes  as  fact  the,  very  matter  in  contest, 
that  the  train  was  in  motion,  and  must  have  greatly  preju- 
diced the  defendant.  If  the  record,  however,  showed  that 
justice  had  been  done,  we  would  not  be  inclined  to  reverse 
the  judgment  on  this  ground,  but  we  think  the  weight  of  ev- 
idence  is,  the  train  was  at  rest  when  appellee  was  ejected. 

Under  the  state  of  the  evidence  as  it  existed,  the  court 
should  not  have  cast  its  weight  in  favor  of  the  plaintiff,  by 
assuming  the  existence  of  a  fact  which  was  so  stoutly  con- 
tested. 

We  think  the  purposes  of  justice  will  be  best  subserved  by 
sending  the  cause  to  another  jury,  who  will  find  a  verdict 
under  proper  instructions.  The  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 
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0.  August  Vogel 

V. 

Emerson  W.  Scott  et  al. 

1.  Warranty — effect  of  a  subsequent  written  guaranty.  Where  the  pur- 
chaser of  a  lot  of  dried  beef  sued  the  vendor,  upon  an  alleged  warranty 
that  the  beef  was  of  a  certain  quality,  and  there  was  a  direct  conflict  in 
the  evidence  as  to  whether  there  was  any  warranty,  the  plaintiff  offered 
evidence  of  a  guaranty,  written  under  the  invoice  by  the  vendor  after  the 
making  of  the  contract,  and  signed  by  him :  Held,  that  if  such  guaranty 
of  the  quality  was  signed  in  pursuance  of  the  original  contract,  it  was  con- 
elusive  upon  the  rights  of  the  parties,  but  if  not  so  signed  it  could  not 
strengthen  the  plaintiff's  cause. 

2.  Same — instruction  as  to  subsequent  guaranty.  In  such  case  the  court 
instructed  the  jury,  that  if  they  believed,  from  the  evidence,  that  the  de- 
fendant sold  the  plaintiff  a  quantity  of  dried  beef  hams,  at,  etc.,  and  in 
consideration  thereof  gave  his  written  warranty,  as  shown  in  the  evi- 
dence, and  there  was  a  breach,  to  find  for  the  plaintiff:  Held,  that  the  in- 
struction was  erroneous  as  being  calculated  to  lead  the  jury  to  believe 
they  might  find  for  plaintiff  on  the  subsequent  written  guaranty,  indepen- 
dently of  the  question  whether  such  guaranty  was  a  part  of  the  original 
contract. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Henry  Booth,  Judge  presiding. 

Messrs.  Runyan,  Avery,  Loomis  &  Comstock,  for  the 
appellant. 

Messrs.  Hunter  &  Page,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellees  in 
the  circuit  court  of  Cook  county,  against  appellant. 

Appellees  allege  that  they  purchased  a  large  lot  of  dried  beef 
of  appellant,  which  they  claim  he  warranted  tp  be  sound  and 
of  a  merchantable  quality,  and  on  ascertaining  that  it  was  not 
as  they  say  it  was  represented,  they  offered  to  return  it,  but 
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that  he  refused  to  receive  it  and  pay  back  the  consideration 
with  reasonable  damages. 

Appellant  explicitly  denies  that  he  ever  warranted  the  beef, 
and  states  that  he  refused  to  do  so,  and  that  appellees  agreed 
to  take  it  on  board  of  trade  inspection,  and  when  the  meat 
was  delivered  it  bore  inspection  by  the  board  of  trade  in- 
spector. 

The  principal  errors  assigned,  are: 

First — That  the  verdict  is  against  the  weight  of  the  evi- 
dence. 

Second — That  the  court  erred  in  giving  the  first  and  second 
instructions  on  behalf  of  appellees. 

There  were  but  three  persons  present  at  the. making  of  the 
original  contract,  viz:  appellant  and  his  son,  and  appellee 
Collins.  There  is  a  direct  conflict  in  the  evidence  as  to 
whether  appellant  warranted  the  meat  to  be  of  a  certain 
quality,  or  whether  appellees  agreed  to  take  it  if  it  bore  the 
board  of  trade  inspection. 

In  this  doubtful  state  of  the  evidence,  the  guaranty  sub- 
sequently written  under  the  invoice  and  signed  by  appel- 
lant, was  evidence  of  the  most  important  character.  If  it 
was  signed  in  pursuance  of  the  original  contract  it  would  be 
conclusive  of  the  rights  of  the  parties,  but  if  not  so  signed 
it  would  not  strengthen  appellees'  cause. 

On  this  question  the  court  gave  the  following  instruction : 

"If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant in  this  case  sold  the  plaintiffs  a  quantity  of  dried  beef 
hams,  at  a  price  of  13f  cents  per  pound,  and  in  consideration 
thereof  the  defendant  gave  his  written  warranty  as  shown  in 
the  evidence,  etc." 

The  instruction  is  erroneous,  as  it  would  lead  the  jury 
to  believe  that  they  might  find  a  verdict  for  appellees  on 
the  subsequent  written  guaranty,  independently  of  the  ques- 
tion whether  such  guaranty  was  a  part  of  the  original  contract. 
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Although  the  law  is  accurately  stated  in  the  instructions  for 
appellant,  we  are  inclined  to  think,  on  examining  the  evi- 
dence, that  the  jury  were  misled  by  this  instruction;  for 
which  reason  we  are  of  opinion  that  it  would  tend  to  the  ends 
of  justice  that  this  cause  should  be  reversed  and  submitted 
to  another  jury  without  the  objectionable  instruction  on  this 
vital  question  in  the  case. 

We  are  unable  to  perceive  any  objection  to  the  second  in- 
struction given  for  appellees. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Alice  E.  Ckonk  et  dl. 

V. 

Solomost  0.  Trumble. 

1.  Estoppel — admission  that  a  contract  is  correctly  set  out  in  plead- 
ings. Where  a  defendant,  of  full  age,  by  the  pleadings  expressly  or  by 
implication  assents  to  the  execution  of  a  contract  as  set  out  in  the  bill, 
the  court  may  give  effect  to  such  consent  by  its  decree,  and  such  defend- 
ant will  not  be  permitted  to  retract  the  assent  upon  error,  or  insist  the 
contract  was  not  as  set  out. 

2.  Statute  of  frauds — what  performance  will  take  the  case  out  of  the 
statute.  Where  a  father  had  agreed  orally  with  his  son  to  give  him  his 
farm,  on  his  agreement  to  support  his  father  and  mother  during  their 
lives,  and  pay  his  father's  debts  and  certain  sums  to  his  brothers  and  sis- 
ters, and  there  was  nothing  to  take  the  case  out  of  the  Statute  of  Frauds 
except  the  mere  payment  of  a  part  that  was  to  be  paid  to  his  co-heirs,  the 
support  of  the  parents  for  a  short  time,  and  possession,  not  exclusive,  but 
that  of  a  son  in  connection  with  his  father,  and  where  the  son  had  made 
no  improvements  on  the  land:  Held,  that  such  partial  payment  of  the 
consideration  and  such  sort  of  possession  was  not  a  sufficient  part  per- 
formance to  take  the  case  out  of  the  Statute  of  Frauds. 

3.  Specific  performance — complainant  must  have  fully  performed  on 
his  part  before  filing  his  bill.     It  is  the  established  rule  of  this  court  that 
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a  purchaser  of  land  has  no  right  to  apply  to  a  court  of  chancery  to 
compel  a  conveyance,  unless  he  has,  previously  to  filing  his  hill,  clothed 
himself  with  the  right  to  demand  a  deed  without  any  further  thing  being 
done  on  his  part. 

4.  Where  the  complainant  had  entered  into  a  contract  with  his  father, 
by  which  he  agreed  to  support  his  father  and  mother  during  their  lives, 
pay  all  debts  owing  by  the  former  at  his  death,  and  pay  certain  specified 
sums  to  certain  of  his  co-heirs,  in  consideration  of  which  he  was  to  be- 
come the  owner  of  the  farm  on  which  he  then  resided  with  his  father; 
and  it  appeared  that  at  the  time  of  the  filing  of  his  bill  for  a  specific  per- 
formance of  the  contract,  his  mother  was  still  living,  and  might  live  for 
many  years,  and  that  he  had  not  paid  one  of  the  heirs  the  sum  he  agreed 
to  pay :  Held,  that,  until  he  paid  such  sum  and  supported  his  mother 
during  her  natural  life,  he  had  not  clothed  himself  with  the  right  to  de- 
mand a  deed. 

5.  Same — allegations  and  proof  must  correspond.  On  a  bill  for  specific 
performance,  it  is  a  rule  that  the  contract  must  be  proved  as  laid,  and  the 
possession  and  other  acts  of  performance  must  pursue  and  substantiate 
the  contract  proved. 

Writ  of  Error  to  the  Circuit  Court  of  Kane  county;  the 
Hon.  Isaac  G.  Wilson,  Judge,  presiding. 

Messrs.  Mayborne  &  Brown,  for  the  plaintiffs  in  error. 

Messrs.  Wheaton,  Smith  &  McDole,  for  the  defendant  in 
error 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  equity,  brought  in  the  Kane  circuit  court, 
by  Solomon  C.  Trumble,  against  Eluna  Trumble,  the  widow, 
Palmyra  Massiker,  Caroline  Mack,  the  children  and  co-heirs 
of  Solomon  Trumble,  deceased,  and  certain  infant  heirs.  The 
bill  alleges,  that  in  the  year  1850,  complainant  entered  into 
a  contract  with  his  father,  substantially  as  follows :  Complain- 
ant agreed  to  support  his  father  and  mother  during  their  lives, 
to  pay  all  debts  owing  by  said  Solomon  Trumble  at  his 
decease,  and  pay  complainant's  brother,  Charles  H.  Trumble, 
the  sum  of  |800;  his  sister  Palmyra  Massiker,  $300;  his  sister 
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Louisa  Brown,  $300 ;  and  his  sister  Caroline  Mack,  $300 ; 
and  in  consideration  of  which  complainant  was  to  become 
the  owner  of  the  farm  on  which  he  then  resided  with  his 
father,  in  Kane  county,  thereinafter  particularly  described ; 
that  in  pursuance  of  the  contract,  complainant  took  posses- 
sion and  control  of  said  farm,  and  has  continued  in  possession 
from  thence  hitherto;  did  support  his  father  until  he  left  this 
State  to  go  to  California,  and  still  supports  his  mother,  who 
now  resides  with  him;  that  his  father  left  this  State,  and  in 
May,  1852,  died  while  on  his  way  to  California,  leaving  Eluna 
Trumble,  his  widow,  George  Trumble,  Charles  H.  Trumble, 
and  complainant,  and  the  three  daughters  above  mentioned; 
that  George  died  in  California  in  October,  1852,  leaving 
Delia  Trumble  as  his  widow,  and  an  infant  daughter,  Alice 
Trumble,  his  only  heir.  Louisa  Brown  died  on  her  way 
to  the  State  of  Oregon  in  July,  1853,  leaving  her  husband, 
George  W.  Brown,  and  two  infant  children  named  Solomon 
E.  and  Nancy  E.  Brown,  as  her  heirs  at  law;  that  Charles 
H.  Trumble  died  in  Oregon  about  the  15th  of  November,  1853, 
leaving  his  widow  Adelia  Trumble,  and  Adelbert  and  Ella, 
his  infant  children.  The  bill  alleges  the  payment  of  the  $800 
to  Charles  H.  Trumble,  and  the  sum  of  $300  to  each  of  his 
sisters,  except  the  sum  of  $100  to  Palmyra,  as  to  which  it 
alleges  readiness  to  pay,  and  prays  for  specific  execution  of 
the  contract  against  the  widow  and  co-heirs,  all  of  whom  are 
made  parties  defendant. 

The  bill  was  filed  December  12,  1853.  The  resident 
defendants  were  personally  served  with  summons  and  the  non- 
residents" brought  in  by  publication,  and  guardians  ad  litem 
appointed  for  the  infants.  Adelia,  the  widow  of  Charles  H., 
appeared  and  filed  an  answer,  in  which  she  avers  that  she 
was  present  at  the  making  of  the  contract  between  complain- 
ant and  his  father,  and  then  proceeds  to  state  it  as  set  out  in 
the  bill.  She  also  admits  the  payment  of  the  $800  to  Charles 
H.,  her  late  husband. 
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Delia  Trumble,  the  widow  of  George  Trumble,  deceased, 
and  mother  of  Alice,  an  infant  defendant,  joins  in  the  answer 
filed  by  the  guardian  ad  litem  for  Alice,  in  which  the  agree- 
ment is  not  admitted,  but  the  Statute  of  Frauds  interposed. 
The  performance  of  the  agreement  is  denied,  and  the  answer 
sets  up  a  new  arrangement,  made  in  the  winter  of  1852,  between 
complainant  and  his  father,  by  which  the  latter,  with  his  wife, 
were  to  deed  to  complainant  about  fifty  acres  of  the  farm  in 
question,  with  a  house  thereon,  and  about  ten  acres  of  timber, 
in  consideration  of  which  complainant  was  to  relinquish  all 
claim  to  the  balance  of  the  land  under  the  first  agreement, 
and  avers  the  fact  of  the  making,  delivery  and  acceptance  of 
such  deed,  on  the  28th  of  February,  1852.  That  complainant, 
in  pursuance  of  the  latter  agreement,  surrendered  up  the  pos- 
session of  the  balance  of  the  lands  to  his  father,  by  whom 
they  were  thereupon  leased  to  another  party  for  two  years. 

The  bill  calling  for  an  answer  under  oath,  this  answer  was 
put  in  under  oath. 

Replication  was  filed  and  the  cause  heard  upon  pleadings 
and  proofs  March  1,  1855.  A  decree  was  entered  against  all 
of  the  defendants,  for  the  specific  execution  of  the  contract 
by  proper  conveyances,  and  authorizing  such  to  be  made  on 
behalf  of  the  infants  by  a  commissioner.  One  of  these  infants, 
viz:  Alice  Trumble,  now  Alice  E.  Cronk,  together  with  the 
widow  of  Charles  H.  Trumble,  now  Adelia  C.  Weaver,  sue 
out  this  writ  of  error,  and  assign  errors,  in  which  the  com- 
plainant below  joins. 

There  is  nothing  in  the  record  to  show  that  Adelia  C. 
Weaver  has,  or  ever  had,  any  interest  in  the  land  other  than 
as  widow  of  Charles  H.  Trumble.  The  suit,  as  respects  her, 
seems  to  have  been  an  amicable  one.  She  filed  an  answer 
admitting  the  contract  as  set  up  in  the  bill,  and  performance; 
shows  no  reason  against  or  objection  to  the  specific  execution 
of  it.  She  was  a  witness  for  plaintiff,  and,  as  appears  by  her 
own  evidence,  must  have  been  aware  that  the  contract  was 
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not  correctly  stated  in  the  bill.  Where  a  defendant  of  full 
age,  by  the  pleadings  expressly  or  by  implication  assents  to 
the  execution  of  a  contract  as  set  out  in  the  bill,  the  court  may 
give  effect  to  such  consent  by  its  decree,  and  defendant  will 
not  be  permitted  to  retract  the  assent  upon  error,  or  insist 
that  the  contract  was  not  as  set  out.  We  think  Adelia  C. 
Weaver  is  concluded  by  her  own  answer. 

The  position  of  Alice  E.  Cronk  is  very  different.  She  was 
an  infant  at  the  time,  and  her  answer  set  up  the  Statute  of 
Frauds  and  the  rescission  or  abandonment  of  the  contract  by 
the  mutual  agreement  of  the  parties,  in  February,  1852. 

The  decree  was  erroneous  as  to  the  infant  setting  up  these 
defenses. 

First — The  contract  was  oral,  and  there  was  nothing  to  take 
it  out  of  the  Statute  of  Frauds  except  the  mere  payment  of  a 
part  that  was  to  be  paid  to  the  co-heirs,  the  support  of  the 
parents  for  a  short  time,  and  possession.  The  possession, 
however,  was  that  of  a  son,  not  exclusive  of,  but  under  and 
in  connection  with  his  father.  The  latter,  up  to  the  time  of 
leaving  for  California,  April,  1852,  remained  in  possession  of 
the  land  the  same  as  he  ever  had  been.  Lester  v.  Foxcroft, 
1  Lead.  Cases  in  Eq.  736-7.  The  plaintiff  made  no  improve- 
ments on  the  land,  and  when  the  transaction  was  completed 
by  which  the  father,  before  leaving,  conveyed  the  sixty  acres 
to  plaintiff,  and  which,  no  doubt,  was  a  substitute  for  the 
performance  of  the  original  contract,  the  residue  of  the  prem- 
ises were  leased  by  the  father  to  other  parties,  who  went  into 
possession.  To  hold  such  partial  payment  of  the  considera- 
tion, and  such  sort  of  a  possession  as  sufficient  part  perform- 
ance to  take  the  case  out  of  the  statute,  would  be  to  extend 
the  encroachments  already  made  upon  the  statute,  beyond 
nearly  all  former  cases. 

Second — The  plaintiff  was  not,  at  the  time  of  filing  his  bill, 
entitled  to  a  conveyance  by  the  terms  of  the  contract.  It  is 
the  established  rule  of  this  court  that  a  purchaser  of  land  has 
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no  right  to  apply  to  a  court  of  chancery  to  compel  a  convey- 
ance, unless  he  has,  previously  to  filing  his  bill,  clothed  him- 
self with  the  right  to  demand  a  deed,  without  any  further 
thing  being  done  on  his  part.  Doyle  v.  Teas  et  al.  4  Scam. 
202. 

The  contract,  as  proved  by  plaintiff's  own  witnesses,  was, 
not  only  that  he  should  make  the  payments  to  the  several 
co-heirs  of  plaintiff  mentioned  in  the  bill,  but  to  pay  $500  to 
George  Trumble,  and  support  his  father  and  mother  during 
their  natural  lives,  and  when  they  were  done  with  it,  he  was 
to  have  the  farm. 

The  bill  was  filed  in  December,  1853,  while  the  mother  was 
living,  and  only  about  fifty-two  years  of  age.  By  the  con- 
tract he  was  not  to  have  the  title  until  the  decease  of  both 
father  and  mother.  The  latter  might  live  many  years,  and, 
for  aught  appearing,  become  a  charge  upon  other  members  of 
the  family.  Until  he  paid  the  $500  to  George,  and  supported 
his  mother  during  her  natural  life,  he  had  not  clothed  him- 
self with  the  right  to  demand  a  deed. 

Third — Because  it  is  a  rule  that  the  contract  must  be  proved 
as  laid,  and  the  possession  and  other  acts  of  performance 
must  pursue  and  substantiate  the  contract  proved.  1  Lead. 
Cases  in  Eq.  737,  and  cases  there  cited. 

The  contract  laid  makes  no  mention  of  any  payment  to  be 
made  to  George  Trumble,  the  father  of  Alice.  The  contract 
proved  was,  that  plaintiff  was  to  pay  George,  as  part  of  the 
consideration,  $500,  by  paying  notes  to  that  amount  given 
by  the  father  and  Charles  H.  to  him.  There  is  no  allegation 
or  proof  of  performance. 

This  case  wears  the  suspicious  features  of  one  of  a  class, 
quite  too  common,  where  the  forms  of  a  suit  in  chancery  are 
carried  to  a  decree  by  the  amicable  arrangements  of  adult 
parties  against  infant  defendants,  whose  rights  are  thereby 
either  prejudiced  by  neglect  or  sacrificed  by  design. 

The  decree   in  this   case  will  be  affirmed  as  to  Adelia  C. 

Weaver,  who  assented  to  and  aided  in  procuring  it ;  but  as  to 
28— 66th  III. 
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plaintiff  in  error,  Alice  E.  Cronk,  the  infant  heir  of  George 
Trumble,  the,  decree  will  be  reversed  and  the  bill  dismissed. 

Affirmed  in  part. 


Margaret  Redmond  et  ah 

v. 
Joanna  Packenham  et  ah 

1.  Specific  performance — when  title  is  taken  in  name  of  another  to 
defraud  creditors,  equity  will  not  relieve.  It  seems  that  a  court  of  equity 
will  not  entertain  a  bill  to  enforce  a  resulting  trust,  when  land  is  pur- 
chased with  complainant's  money  and  the  title  taken  in  the  name  of  the 
defendant,  to  defraud  creditors  of  the  former.  But  when  the  trust  has 
been  executed  by  a  conveyance,  equity  will  remove  a  cloud  upon  the  title 
under  a  mortgage  given  by  the  defendant  while  he  held  the  title. 

2.  Power  of  sale  in  mortgage — extinguished  by  payment  of  the  debt. 
Where  the  debt  which  is  secured  by  a  mortgage  is  paid,  the  mortgage 
itself  will  be  extinguished,  together  with  any  power  of  sale  it  may  con- 
tain ;  and  any  sale  made  under  such  power  after  payment  of  the  debt, 
will  be  void,  even  as  against  a  bona  fide  purchaser. 

3.  Chancery  jurisdiction — cloud  upon  title.  A  court  of  equity  has 
jurisdiction  to  entertain  a  bill  by  a  party  out  of  possession  of  land  against 
one  in  possession  to  set  aside  a  deed  fraudulently  obtained,  which  is  a 
cloud  upon  the  title,  in  case  of  a  trust. 

4.  When  a  sale  has  been  made  under  a  power  contained  in  a  mortgage 
after  full  payment  of  the  debt,  and  the  purchaser  is  in  possession,  a  court 
of  equity  may  properly  exercise  jurisdiction  to  set  aside  the  sale  and 
deed,  and  compel  a  reconveyance  of  the  legal  title,  and  thus  remove  an 
apparent  cloud. 

5.  The  case  also  comes  under  an  old  head  of  equity  jurisdiction,  that 
when  a  deed  or  other  instrument  has,  by  a  satisfaction  or  payment,  become 
functus  officio,  and  yet  its  existence  may  be  a  cloud  upon  the  title  of  the 
other  party,  courts  of  equity  will  interpose  and  decree  a  delivery  and 
cancellation  of  the  instrument  and  compel  a  reconveyance  of  property 
if  necessary. 
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Appeal  from  the  Circuit  Court  of  LaSalle  county;  the  Hon. 
Edwin  S.  Leland,  Judge,  presiding. 

Messrs.  Brush  &  Butler,  and  Messrs.  Dickey,  Boyle  & 
Richolson,  for  the  appellants. 

Mr.  B.  C.  Cook,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  proof,  in  this  case,  shows  that  the  lot  of  land  in  ques- 
tion was  purchased  with  the  money  of  John  Redmond,  and 
the  title  taken  in  the  name  of  Martin  Deveraux,  in  order  to 
prevent  its  being  made  liable  to  the  debts  of  Redmond. 

The  argument  of  appellees'  counsel  proceeds  upon  the  as- 
sumption, that  it  is  an  object  of  the  bill  to  enforce  a  result- 
ing trust  in  favor  of  Redmond,  and  it  is  devoted  in  great 
part  to  showing,  that,  in  such  a  case  as  this,  no  trust  results 
which  a  court  of  equity  will  enforce.  Were  this  a  bill  for 
the  purpose  of  enforcing  a  resulting  trust  supposed  to  arise 
out  of  such  a  transaction  as  above  stated,  we  should  be  disin- 
clined to  interfere  for  the  relief  of  the  complainants,  in  ac- 
cordance with  the  doctrine  of  the  authorities  cited.  Curtis  v. 
Perry,  6  Yesey,  746 ;  Tiffany  and  Ballou  on  Trusts  and  Trus- 
tees, 39  et  seq.;  Leggett  v.  Dubois,  5  Paige,  114;  Prosens  v.  Moln- 
tyre,  5  Barb.  424 ;  52  ib.  Stuart  v.  Acldey ;  Orton  v.  Knabb,  3  Wis. 
576;  Fargo  v.  Ladd,Q  ib.  117;  Smith  v.  Bogart,  27  Tex.  507; 
Randall  v.  Howard,  2  Black,  588. 

But  Deveraux,  on  the  3d  day  of  December,  1847,  conveyed 
the  lot  to  the  appellants,  the  heirs  of  John  Redmond,  and 
thereby  completely  executed  the  supposed  trust,  except  so  far 
as  the  incumbrance  of  a  mortgage  executed  by  Deveraux  to 
Randolph  Sizer,  Feb.  18,  1847,  was  concerned. 

And  the  case,  as  we  view  it,  turns  entirely  on  the  question 
whether  that  mortgage  was  paid  at  the  time  Packenham — 
under  whom  the  appellees,  his  heirs,  claim — purchased  the 
lot  at  the  sale  of  it  made  in  the  execution  of  a  power  of  sale 
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contained  in  the  mortgage.  This  question  respects  merely 
the  existence  of  a  fact  occurring  between  Deveraux  and  Sizer, 
and  has  no  connection,  as  we  conceive,  with  the  transaction 
between  Redmond  and  Deveraux  to  defraud  creditors,  and 
is  unaffected  by  anything  arising  out  of  that  transaction. 

If  the  mortgage  debt  was  paid,  the  incumbrance  of  the 
mortgage  was  extinguished,  and  the  appellant's  title  was  com- 
plete under  the  conveyance  from  Deveraux. 

The  testimony  of  Deveraux  is  explicit  that  he  paid  this 
Sizer  mortgage  debt.  He  states,  that  in  1852,  he  went  to 
California,  and  previous  to  leaving  and  when  about  starting, 
he  settled  with  Sizer  this  mortgage  debt  and  various  other 
items  of  indebtedness  for  work  done,  etc.,  and  that  there  was 
found  to  be  a  balance  due  Sizer  of  $31  or  $32,  for  which  he 
gave  his  note  to  Sizer.  In  1858  Sizer  died.  Jan.  3,  1858, 
his  executors  filed  in  the  probate  court  an  inventory  of  all  the 
property,  as  it  purported,  of  Sizer's  estate,  and  among  the 
notes  and  accounts  inventoried,  quite  a  number,  no  mention 
is  made  of  this  mortgage  debt.  On  the  28th  of  Jan.,  1861, 
some  14  years  after  the  execution  of  the  mortgage,  Mrs. 
Sizer,  the  executrix  of  the  mortgagee,  makes  the  sale  of  the 
mortgaged  premises  to  Packenham  under  the  power  of  sale 
given  in  the  mortgage,  and  this  would  seem  not  so  much  to 
have  been  a  veritable  proceeding  on  the  part  of  Mrs.  Sizer  to 
collect  the  debt,  as  one  to  vest  the  title  to  the  lot  in  Packen- 
ham. We  find  before  this,  Packenham  and  Deveraux  taking 
counsel  as  to  the  best  way  of  getting  the  title  of  the  prop2rty  in 
Packenham;  and  counsel  advised  them  that  the  best  manner, 
and  the  least  expensive  way  of  vesting  the  title  in  Packenham, 
was  by  a  sale  under  the  Sizer  mortgage.  It  is  true  that,  at 
this  interview,  Deveraux  seems  to  have  recognized  the  mort- 
gage debt  as  being  unpaid,  as  testified  to  by  Mr.  Glover.  The 
note  which  the  mortgage  secured  was  not  produced  at-the 
hearing.  It  appears  probable  that  the  sale  was  made  upon 
the  note  of  $31  or  $32,  that  was  given  by  Deveraux  to  Sizer 
in  1852,  which  was  not  secured  by  the  mortgage,  as  counsel 
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say  that  they  find  the  amount  of  that  note  with  interest  from 
1852  to  1861,  and  the  costs  of  sale,  make  up  the  amount  of 
$86.75,  for  which  sum  the  property  was  bid  off  and  purchased 
by  Packenham  at  the  sale  by  Mrs.  Sizer. 

The  judge  of  the  court  below,  with  the  witnesses  testifying 
before  him,  found  that  this  mortgage  debt  had  been  paid. 
And  in  view  of  all  the  testimony  in  the  case,  we  are  disposed 
to  adopt  the  same  conclusion. 

The  debt  having  been  paid,  the  mortgage,  its  incident,  was 
extinguished.  The  contingency  for  the  exercise  of  the  power 
of  sale  never  arose,  and  the  sale  was  made  without  power  to 
make  it,  and  was  void. 

The  power  of  sale  was  extinguished  by  such  payment,  even 
as  against  bona  fide  purchasers.  Cameron  v.  Irwin,  5  Hill, 
272.  The  court  there  say,  "  There  must  be  a  power.  Pay- 
ment extinguished  it,  and  the  case  becomes  the  same  as  if 
none  had  ever  been  inserted."  See  also,  Wood  v.  Colvin,  2 
Hill,  566. 

The  court  below  refused  relief  on  the  ground,  that  the  de- 
fendants being  in  possession,  the  complainants  had  a  remedy 
at  law  by  an  action  of  ejectment. 

In  Kennedy  v.  Northup,  15  111.  149,  this  court  entertained  a 
bill  to  set  aside  certain  deeds  alleged  to  have  been  fraudu- 
lently obtained,  and  which  were  a  cloud  upon  the  complain- 
ant's title,  although  the  defendants  were  in  possession. 

If  the  case  before  us  be  not  one  of  fraud  in  obtaining  this 
title  through  the  means  of  a  satisfied  but  uncancelled  mort- 
gage, it  may  be  regarded  as  one  of  a  trust,  where  the  juris- 
diction of  a  court  of  equity  is  equally  sustainable  as  in  case 
of  fraud.  The  mortgage  debt  having  been  paid,  it  was  the 
duty  of  the  mortgagee  to  release  to  the  mortgagor  the  legal 
title ;  and  it  was  thenceforth  held  by  the  mortgagee  or  those 
claiming  under  the  mortgage,  but  in  trust  for  the  mortgagor 
or  his  heirs  to  reconvey  to  them.  We  think  a  court  of  equity 
may  properly  exercise  jurisdiction  to  set  aside  the  deed  to 
Packenham,   and  compel    a  reconveyance  of  the  legal  title, 
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and  thus  remove  an  apparent  cloud  upon  the  complainants' 
title.     Herein  the  remedy  at  law  would  fail  to  be  adequate. 

The  case  comes,  too,  under  a  very  old  head  of  equity,  that 
where  a  deed,  or  other  instrument  has,  by  a  satisfaction  or 
payment,  become  fundus  officio,  and  yet  its  existence  may  be 
a  cloud  upon  the  title  of  the  other  party,  a  court  of  equity  will 
interpose  and  decree  a  delivery  and  cancellation  of  the  in- 
strument, and  compel  a  reconveyance  of  property  if  neces- 
sary. 

It  being  held  that  it  is  not  the  scope  of  the  bill  to  enforce 
a  resulting  trust  arising  out  of  the  transaction  between  Red- 
mond and  Deveraux,  the  objection  that  the  bill  is  barred  by 
the  lapse  of  time  which  has  run  from  the  date  of  that  trans- 
action, or  the  acquirement  of  the  title  by  Deveraux,  of  course 
does  not  apply. 

Before  final  decree,  there  should  be  an  account  taken  of 
the  rents  and  profits,  and  moneys  expended  for  repairs,  per- 
manent improvements  and  taxes. 

The  decree  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 


Isabella  Flower  et  al. 

V. 

James  G.  Elwood  et  al. 

1.  Payment — what  will  amount  to.  As  a  general  rule,  only  payment, 
or  something  clone  and  accepted  as  payment  or  satisfaction,  can  be 
held  to  discharge  an  obligation.  When  anything  else  than  payment  is 
accepted  as  satisfaction,  it  must  appear  that  such  was  the  intention  of  the 
parties. 
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2.  Same — effect  of  surrender  of  note  as  evidence  of  Although  the  sur- 
render of  promissory  notes  by  the  holder  to  the  maker  is  prima  facie  evi- 
dence of  their  payment,  still  such  presumption  may  be  rebutted  by  other 
proof. 

3.  Mortgage — special  release  construed.  Where  a  mortgagee,  in  pur- 
suance of  a  stipulation  in  the  mortgage  to  that  effect,  gave  a  release  in 
favor  of  the  United  States  to  enable  the  mortgagor  to  commence  the  dis- 
tillery business,  which  stipulated  "that  the  lien  of  the  United  States  for 
taxes  and  penalties  should  have  priority  of  said  above  mentioned  mort- 
gage, and  in  case  of  the  forfeiture  of  the  distillery  premises,  or  any  part 
thereof,  the  title  shall  vest  in  the  United  States,  discharged  from  said 
mortgage,  and  for  that  purpose  the  said  party  of  the  first  part  does  here- 
by remise,  release,"  etc.,  which  release  was  duly  recorded :  Held,  as 
agai-nst  a  party  claiming  title  under  a  junior  incumbrance,  that  the  in- 
strument did  not  operate  as  a  general  release  of  the  premises  from  the 
prior  mortgage,  but  that  its  only  effect  was  to  give  the  government  a  pri- 
ority of  lien. 

4.  Same — whether  satisfied  by  taking  new  notes  with  personal  security. 
"Where  a  mortgage,  given  upon  distillery  property,  provided  for  the  release 
of  the  same  in  favor  of  the  United  States  in  a  certain  event,  upon  the  mort- 
gagee being  indemnified  by  certain  personal  security,  and  before  the  con- 
tingency arose,  the  latter  assigned  the  first  of  the  notes  named  in  the 
mortgage  to  A,  and  the  two  next  of  the  series  to  B,  and  indorsed  a  part  of 
the  mortgage  to  B,  retaining  the  fourth  and  last  note,  and  afterwards, 
upon  the  mortgagor  giving  new  notes  with  personal  security,  the  mort- 
gagee and  B  surrendered  the  original  notes,  and  the  mortgagee  executed 
the  release  as  to  the  United  States  so  as  to  give  the  latter  a  first  lien,  and 
the  government  agent  who  procured  this  release,  without  authority,  sur- 
rendered the  mortgage  to  one  of  the  makers  of  the  notes:  Held,  as  against 
a  purchaser  under  a  junior  incumbrance,  that  whether  the  exchange  of 
notes  operated  to  discharge  the  mortgage,  depended  upon  the  intention  of 
the  parties  and  the  circumstances  attending  the  transaction,  and  the  proofs 
showing  there  was  no  such  intention,  it  was  held  to  be  no  discharge. 

5.  The  fact  that  a  new  note  is  taken  with  personal  security,  will  not 
operate  as  a  satisfaction  of  a  mortgage  unless  so  intended.  As  a  general 
rule,  a  mere  change  in  the  form  of  the  debt  does  not  satisfy  a  mortgage 
given  to  secure  it.  In  equity,  mere  form  is  disregarded,  and  the  sub- 
stance only  considered ;  consequently,  a  mere  change  in  the  form  of  the 
evidence  of  the  debt,  such  as  a  renewal  of  the  note,  its  reduction  to  a  judg- 
ment, or  other  change,  not  intended  to  operate  as  a  payment,  will  not 
affect  the  mortgage  lien. 

6.  Same — lien — how  destroyed.  Where  a  mortgage  is  given,  the  lien  of 
the  debt  attaches  to  the  mortgaged  property,  and  the  lien,  as  between  the 
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parties,  can  only  be  destroyed  by  the  payment  or  discharge  of  the  debt, 
or  by  a  release  of  the  mortgage. 

7.  Where  a  portion  of  the  notes  secured  by  a  mortgage,  were  assigned 
to  a  third  person,  and  the  mortgagor  gave  new  notes,  with  personal  secu- 
rity, to  the  several  legal  holders  of  the  original  notes,  there  being  no  inten- 
tion, in  fact,  to  release  the  mortgage  security :  Held,  that  the  lien  was  not 
thereby  lost,  even  as  to  subsequent  incumbrancers  and  purchasers  under 
a  subsequent  incumbrance. 

8.  Estoppel — what  facts  necessary  to  create  an  equitable  estoppel.  In 
order  to  conclude  a  party  by  an  equitable  estoppel,  or  an  estoppel  in  pais, 
there  must  be  a  fraudulent  purpose  of  the  party  against  whom  it  is  ap- 
plied, or  his  acts  must  produce  a  fraudulent  result;  and  there  must  be  a 
change  of  conduct,  induced  by  the  acts  of  the  party  sought  to  be  estopped, 
to  the  injury  of  another.  If  the  element  of  fraud  or  injury  is  wanting, 
there  is  no  estoppel. 

9.  Same — rule  applied  to  facts  of  a  case.  Where  the  mortgagor  of  dis- 
tilleiy  property,  when  about  to  commence  business,  through  a  govern- 
ment agent,  procured  a  writing  from  the  mortgagee,  giving  the  United 
States  a  prior  lien,  which  was  duly  recorded,  and  the  agent,  without  the 
authority  or  consent  of  the  mortgagee,  or  of  an  assignee  of  a  portion  of 
the  notes  so  secured,  delivered  the  mortgage  to  one  of  the  makers  of  the 
notes :  Held,  that  these  facts  did  not  operate  to  estop  the  mortgagee,  and 
those  claiming  under  him,  from  asserting  the  mortgage  as  against  a 
subsequent  incumbrancer,  and  purchaser  under  the  subsequent  incum- 
brance, as  the  parties  against  whom  it  was  sought  to  be  applied  were 
guilty  of  no  fraudulent  representations  or  acts  that  induced  those  invok- 
ing the  application  of  the  rule  to  act  one  way  or  the  other. 

10.  Power — sale  under  delegation  of  power.  Where  a  power  of  sale  is 
conferred  by  a  deed  of  trust,  or  mortgage,  it  must  be  strictly  pursued,  the 
presumption  being  that  the  delegation  of  the  power  was  induced  by  trust 
and  confidence  in  the  trustee  authorized  to  make  the  sale.  Such  power, 
unless  authorized  by  the  instrument  itself,  can  not  be  delegated  to 
another. 

11.  Where  a  mortgage  gave  the  mortgagee,  his  representatives  or  at- 
torney, power  to  sell  the  mortgaged  premises  upon  default  of  payment, 
and  the  sale  was  made  by  a  person  claiming  to  represent  the  assignee  of 
one  of  the  notes,  as  agent,  with  discretionary  power :  Held,  on  bill  in 
equity,  that  the  sale  was  void,  because  the  mortgage  failed  to  confer  power 
of  sale  on  the  assignee,  or  others  acting  under  him ;  and,  secondly,  be- 
cause, even  had  it  given  such  power,  the  sale  was  made  by  an  agent  of  the 
assignee  of  the  note,  which  the  law  does  not  authorize. 

12.  Mortgage — sale  under  power,  defeated  by  tender.  Where  a  mort- 
gage was  given  to  secure  the  payment  of  four  notes,  and  the  mortgagee 
assigned  the  note  first  falling  due,  to  A,  and  the  two  next  to  B,  retaining 
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the  other,  and  the  mortgagor  substituted  other  notes  with  personal  secu- 
rity in  lieu  of  the  last  three,  the  first  two  being  made  payable  to  B,  and 
the  last  to  the  mortgagee,  and  C  purchased  one  of  the  notes  given  to  B, 
and  A  transferred  his  note,  being  the  first  of  the  series,  to  D,  and  he  to  E, 
and  he  to  F,  who  sold  it  to  G,  who  had  acquired  the  equity  of  redemption 
to  the  mortgaged  premises,  and  C  tendered  the  amount  due  on  the  first 
note,  which  was  refused :  Held,  that  such  tender  was  sufficient  to  prevent 
a  sale  of  the  premises  under  a  power  contained  in  the  mortgage,  and 
ground  for  setting  any  such  sale  aside. 

13.  Tender — who  may  make,  to  prevent  sale  under  power  in  a  mortgage. 
Where  a  tender  of  payment  of  a  note,  secured  by  mortgage,  was  made  be- 
fore sale  under  a  power  therein  contained,  by  a  person  holding  another 
one  of  the  notes  secured  in  the  same  mortgage :  Held,  that  the  latter  had 
such  an  interest  in  the  mortgaged  premises  as  authorized  him  to  make 
the  tender,  and  that  it  mattered  not  whether  the  note  for  which  the  prop- 
erty sold,  was  a  prior,  equal  or  subsequent  lien,  as  in  either  event  he  had 
a  right  to  pay  the  note  and  prevent  the  sale. 

14.  Same — sufficiency  of,  when  no  objection  is  made.  Where  a  party,  hold- 
ing one  of  a  series  of  notes  secured  by  a  mortgage  containing  a  power  of 
sale,  made  a  tender  of  the  amount  due  upon  a  note  for  which  the  prem- 
ises were  sold,  before  such  sale,  but  the  tender  included  nothing  to  the 
person  making  the  sale  as  his  fee,  or  for  his  time  in  going  to  the  place  of 
sale,  but  was  refused  on  other  grounds,  and  there  being  no  objection 
made  on  this  account:  Held,  that  the  tender  was  sufficient  to  prevent  the 
sale. 

15.  Notice  to  agent  when  notice  to  principal.  Where  a  purchase  was 
made  by  a  married  woman  through  her  husband  as  her  agent,  of  mort- 
gaged premises,  under  a  power  of  sale,  and  the  agent  was  present  and  saw 
a  tender  made  to  the  persons  selling,  before  the  sale,  of  the  amount  due  on 
the  note  for  which  the  sale  was  made,  and  the  same  tender  was  made  to 
the  agent  after  the  sale,  but  before  the  deed  was  made:  Held,  that  this  was 
sufficient  to  charge  the  purchaser,  through  her  agent,  with  notice  of  the 
tender. 

16.  Mortgage—- priority  of  lien  in  series  of  notes.  Where  the  note  first 
falling  clue  in  a  series,  secured  by  a  mortgage,  was  transferred  to  A,  and 
the  next  two  in  the  series  to  B,  and  the  last  retained:  Held,  that  the  first 
note  was  a  first  and  superior  lien  on  the  mortgaged  premises,  and  that  the 
holder  of  it  was  entitled  to  have  it  satisfied  out  of  the  proceeds  of  a  sale 
under  a  power  in  the  mortgage  before  the  other  notes  were  entitled  to 
participate  in  the  same. 

Appeal  from  the  Circuit  Court  of  Will  county ;  the  Hon. 
Josiah  McRoberts,  Judge,  presiding. 
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Messrs.  Breckenridge  &  Garnsey,  for  the  appellants. 

Mr.  G.  D.  A.  Parks,  and  Messrs.  Hill  &  Dibell,  for  the 
appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

In  the  month  of  July,  1869,  Alexander  F.  Askin  purchased 
from  Mary  Adams  a  part  of  block  39,  canal  trustees'  subdivi- 
sion of  the  west  half  of  section  15,  township  35  north,  range 
9  east,  in  Joliet,  in  this  State,  for  distillery  purposes.  The 
price  of  the  property  was  $3013.31,  for  which  he  gave  four 
notes  for  different  sums,  falling  due  at  different  dates,  all 
bearing  interest,  and  payable  to  the  vendor ;  and  at  the  same 
time  executed  a  mortgage  on  the  premises  to  secure  the  pay- 
ment of  the  notes,  containing  a  power  of  sale.  It  also  con- 
tained this  provision  : 

"It  is  also  stipulated  and  agreed  by  and  between  the  par- 
ties hereto,  that,  when  the  distillery  is  ready  to  start  to  run, 
that  then  this  mortgage  is  to  be  released  by  the  party  of  the 
second  part  to  the  government  of  the  United  States,  upon  the 
party  of  the  first  part  giving  to  the  party  of  the  second  part 
an  indemnifying  bond  signed  by  J.  G.  Elwood,  or  other  sat- 
isfactory security." 

These  notes  were  also  signed  by  William  L.  Price,  he  be- 
ing a  partner  of  Askin.  Soon  after  the  execution  of  the  notes, 
Mrs.  Adams,  by  her  husband,  assigned  the  note  first  falling 
due,  in  six  months,  and  for  $513.31,  to  Ludington  &  Co.,  of 
Chicago,  and  assigned  the  note  falling  due  in  twelve  months, 
and  for  $500,  and  the  note  for  $1000,  and  falling  due  in 
eighteen  months,  to  Thomas  S.  Burger,  and  delivered  to  him 
the  original  mortgage  with  an  assignment  of  $1500  of  the 
notes  and  mortgage  indorsed  thereon,  dated  July  3d,  1869 ; 
but  the  fourth  note,  for  $1000,  and  due  in  twenty-four 
months,  was  retained.  The  mortgage  covered  two  acres  of 
ground,  and  Askin  purchased  another  acre  adjoining  it. 
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In  October,  1869,  Askin  and  his  partners,  being  ready  to 
commence  distilling  spirits,  tendered  Mrs.  Adams  a  bond  in 
pursuance  of  the  terms  of  the  mortgage,  but  she  and  Burger 
refused  to  receive  it,  and  to  give  their  consent  to  the  govern- 
ment that  the  property  might  be  used  as  a  distillery.  There- 
upon, Askin  &  Co.  executed  three  new  notes,  corresponding 
with  the  last  three,  except  the  first  two  were  payable  to  Bur- 
ger, and  procured  them  to  be  indorsed — those  to  Burger  by 
Elwood  and  Bush,  and  that  to  Mrs.  Adams  by  Elwood  alone, 
and  they  were  delivered  respectively  to  Burger  and  Mrs.  Ad- 
ams, and  the  three  old  notes  were  surrendered  ;  and  some 
days  afterwards,  the  government  agent,  who  drew  the  con- 
sent that  the  property  might  be  used  as  a  distillery,  delivered 
the  mortgage  to  Pierce. 

After  the  exchange  of  notes  had  taken  place,  Mrs.  Adams 
executed  the  consent,  which,  as  well  as  the  mortgage,  was  re- 
corded. Askin  &  Co.  becoming  embarrassed,  they  applied  to 
one  Gore,  who  advanced  them  money  and  took  a  trust  deed 
on  the  three  acres  of  ground  to  secure  its  payment.  This 
trust  deed  was  recorded.  Askin,  to  secure  the  bondsmen  of 
the  company,  gave  them  a  mortgage  on  the  whole  property, 
which  was  recorded.  There  were  also  several  mechanic's 
liens  on  the  property  which  were  afterwards  enforced. 

Askin  &  Co.  failed,  and  Gore  sold  under  his  trust  deed  and 
became  the  purchaser,  and  subsequently  sold  the  premises  to 
Mrs.  Flower,  appellant.  In  the  course  of  the  negotiations 
Gore  purchased  the  note  assigned  to  Ludington,  and  assigned 
it  to  William  H.  Flower,  who  transferred  it  to  Kinney,  who 
sold  to  Mrs.  Flower. 

Elwood,  subsequently,  and  after  it  fell  due,  purchased  of 
Burger  one  of  the  new  notes,  which  was  indorsed  to  him,  it 
being  the  $500  note,  and  he,  with  Burger  and  Adams,  filed 
this  bill  to  foreclose  the  mortgage  and  to  set  aside  Kinney's 
sale  and  deed.  On  a  hearing,  the  court  below  decreed  that 
the  mortgage  was  subsisting,  and  a  lien  to  secure  the  new 
notes ;  decreed  that  Askin  pay  the  amount  due  thereon  ;  set 
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aside  the  sale,  and  decreed  the  sale  of  the  premises ;  and  to 
reverse  the  decree,  Mrs.  Flower  appeals  to  this  court. 

Did  the  execution  of  the  new  notes  and  the  surrender  of 
those  for  which  they  were  given,  operate  to  release  or  dis- 
charge the  mortgage  to  Mrs.  Adams?  As  a  general  rule,  pay- 
ment, or  something  done  and  accepted  as  payment  or  satisfac- 
tion, can  only  be  held  to  discharge  an  obligation.  Where 
anything  else  than  payment  is  accepted  as  satisfaction,  it  must 
appear  that  such  was  the  intention  of  the  parties.  Ralston  v. 
Wood,  15  111.  171.  And  although  the  surrender  of  the  notes 
by  the  mortgagee,  to  the  maker,  is  prima  facie  evidence  of 
their  payment,  still  such  presumption  may  be  rebutted.  So 
the  cancellation  of  a  mortgage  of  record  is  prima  facie  a  satis- 
faction and  discharge,  but  it  may  be  proved  to  have  been 
made  by  accident,  mistake  or  fraud,  and  the  mortgage  will 
remain  in  force  against  the  mortgagor,  if  not  against  innocent 
purchasers  and  incumbrancers. 

It  is  urged  that  the  surrender  of  the  old  notes  and  taking 
the  new  ones,  and  the  mortgage  being  delivered  to  the  mak- 
ers, waived  the  lien  of  the  mortgaged  premises,  and  that  Gore 
thereby,  under  his  purchase,  acquired  title  to  the  land  free 
from  incumbrance  or  lien  of  the  mortgage.  Upon  turning  to 
the  record,  we  find  that  the  release  given  by  Mrs.  Adams  to 
the  government  only  waives  the  lien  to  the  government,  and 
retains  it  as  to  all  others.  It  stipulates  "that  the  lien  of  the 
United  States  for  taxes  and  penalties  shall  have  priority  of 
said  above  mentioned  mortgage,  and  in  case  of  the  forfeiture 
of  the.  distillery  premises,  or  any  part  thereof,  the  title  shall 
vest  in  the  United  States,  discharged  from  said  mortgage,  and 
for  that  purpose  the  said  party  of  the  first  part  does  hereby 
remise,  release,"  etc.  This  release  to  the  government  was 
duly  recorded  in  the  proper  office  and  became  notice  to  all 
persons. 

This  all  occurred  before  Gore  received  his  mortgage,  and 
he  is  chargeable  with  notice  of  all  that  release  contained.     It 
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does  not  purport  to  be  a  release  of  the  mortgage  to  any  per- 
son, but  simply  giving  the  government  priority  of  lien  to  the 
mortgage.  If  Gore  saw  the  record  of  this  instrument,  he  could 
not  have  been  misled  to  believe  that  the  mortgage  was  dis- 
charged ;  he,  then,  loaned  the  money  and  took  his  junior  mort- 
gage, with  notice,  and  subject  to  the  lien  of  the  mortgage  to 
Mrs.  Adams.  Nor  did  his  purchase  under  his  mortgage  re- 
lieve the  premises  from  the  prior  lien ;  and  his  sale  to  Mrs. 
Flower  did  not  change  the  relation  of  the  parties  to  this 
property. 

It  is  urged  that  Gore  and  Mrs.  Flower  were  protected  by 
the  fact  that  the  old  notes  were  surrendered  and  new  ones 
taken,  even  if  Mrs.  Adams  did  not  release  her  mortgage  so  as 
to  give  Gore's  mortgage  priority  ;  that,  finding  the  notes  and 
mortgage  in  the  hands  of  Askin,  he  had  the  right  to  suppose 
that  the  debt  was  paid  and  the  mortgage  was  discharged,  and 
he  should  therefore  be  protected. 

Whether  this  exchange  of  notes  operated  to  discharge  the 
mortgage,  as  between  the  parties,  at  least,  depended  upon 
their  intention ;  and  when  we  turn  to  the  evidence,  the  pre- 
ponderance is  overwhelming  that  it  was  not  intended  as  a 
satisfaction,  but,  on  the  contrary,  the  holders  of  the  notes  in- 
tended to  rely  upon  it  and  hold  it  as  a  valid  lien  against 
every  one  except  the  general  government.  The  circumstances 
attending  the  transaction,  together  with  what  the  parties  said 
at  the  time,  unmistakably  show  that  the  purpose  was  not  to 
discharge  the  mortgage,  as  this,  Mrs.  Adams,  it  seems,  most 
positively  refused  to  do,  on  the  ground  that  other  holders  of 
the  notes  had  an  interest  in  the  mortgage  ;  and  the  purpose, 
and  sole  purpose,  of  those  in  arranging  the  matter  was,  to  so 
shape  the  securities  as  to  give  the  government  a  first  lien  on 
the  premises  for  any  liability  that  Askin  and  his  partners 
might  incur  by  a  violation  of  the  revenue  laws  in  distilling 
spirits.  This  being  the  object,  and  the  testimony  largely 
preponderating  that  the  holders  of  the  notes  did  not  intend  to 
release  or  discharge  their  lien  for  the  payment  of  the  notes, 
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we  can  not  presume  that  a  discharge  occurred  by  taking  the 
new  notes.  Any  prima  facie  evidence  of  satisfaction  arising 
from  the  transaction,  is  fully  overcome  by  other  evidence. 
Nor  does  the  fact  that  a  new  note  is  taken,. with  personal  secu- 
rity, operate  as  a  satisfaction  of  a  mortgage.  Unless  so  in- 
tended, it  can  have  no  such  effect. 

But  it  is  urged  that  two  of  the  notes  were  made  payable  to 
a  different  person  from  the  payee  in  the  original.  This  is 
true,  but  Burger,  to  whom  they  were  payable,  held  the  orig- 
inal notes  by  assignment,  and  the  legal  title  was  in  him,  and 
by  assignment  he  had  become  and  was  the  payee,  and  had  the 
right  to  sue  upon  the  notes  or  to  foreclose  the  mortgage.  This 
being  so,  how  can  it  be  said  that  there  was  any  change  of  per- 
sons to  whom  the  money  was  payable  ?  As  to  all  three  of 
the  new  notes,  they  were  made  payable  to  the  persons  to 
whom  the  old  notes  were  payable,  and  the  same  persons  held 
the  mortgage  lien  before  and  after  the  substitution  of  the  new 
notes.  The  relation  of  the  parties  to  the  debt  was  in  nowise 
changed  by  the  transaction. 

As  a  general  rule,  the  mere  change  in  the  form  of  the  debt 
does  not  satisfy  a  mortgage  given  to  secure  it,  unless  it  is  in- 
tended to  so  operate.  The  lien  of  the  debt  attaches  to  the 
mortgaged  property,  and  the  lien  can,  as  between  the  parties, 
only  be  destroyed  by  the  payment  or  discharge  of  the  debt, 
or  by  a  release  of  the  mortgage.  Mere  change  of  the  form  of 
the  evidence  of  the  debt  in  nowise  affects  the  lien.  A  re- 
newal of  the  note,  its  reduction  to  a  judgment,  or  other  change, 
not  intended  to  operate  as  a  discharge  of  the  lien,  still  leaves 
it,  as  between  the  parties,  in  full  vigor.  This  is  a  rule  in 
equity  that  is  sanctioned  by  many  adjudged  cases.  In  that 
forum,  mere  form  is  disregarded,  and  the  substance  only  is 
considered.  The  cases  of  Hamilton  v.  Quimby,  46  111.  91, 
Wayman  v.  Cochrane,  35  111.  155,  Elliott  v.  Blair,  47  111.  343, 
and  Rogers  v.  Trustees  of  Schools,  46  111.  428,  illustrate  the 
rule. 
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The  fact  that  the  mortgage  is  found  in  the  hands  of  the 
mortgagors,  has  no  significance  in  this  case,  as  it  clearly  ap- 
pears that  Godard  delivered  it  to  Pierce  without  authority 
and  against  the  intention  of  the  holders  of  the  notes.  Such  a 
delivery  of  the  mortgage  fails  to  prove  that  a  satisfaction  was 
intended,  any  more  than  it  would  had  Askin  taken  it  from 
the  custody  of  the  mortgagees  without  their  knowledge  or 
consent. 

The  mortgage  and  release  were  duly  recorded,  and,  of 
course,  operated  as  notice  to  the  world  of  the  claims  of  Mrs. 
Adams  and  Burger.  Had  appellants  or  others  felt  any  in- 
terest in  learning  whether  the  mortgage  was  paid,  they  could 
have  readily  learned  by  calling  on  Mrs.  Adams.  They,  no 
doubt,  saw  the  mortgage  and  release  of  record,  and  unsatis- 
fied, and  should  have  made  inquiry  and  learned  the  facts 

It  is  urged  that  appellees  are  estopped,  by  giving  up  the 
mortgage  to  the  makers,  from  now  claiming  any  interest  under 
it  as  against  appellants.  We  have  seen  that  the  parties  did 
not  surrender  the  instrument  to  the  makers,  but  Godard  did 
so  without  authority.  To  conclude  a  party  by  an  equitable 
estoppel,  or  an  estoppel  in  pais,  there  must  be  a  fraudulent 
purpose  of  the  party  against  whom  it  is  applied,  or  his  acts 
must  produce  a  fraudulent  result ;  and  there  must  be  a  change 
of  conduct  induced  by  the  acts  of  the  party  estopped,  to  the 
injury  of  another,  in  order  to  prevent  him  from  showing  the 
truth.  If  the  element  of  fraud  or  injury  is  wanting,  there  is 
no  estoppel.  Davidson  v.  Young,  38  111.  145;  Smith  v.  New- 
ton, ib.  230.  In  this  case  there  were  no  fraudulent  representa- 
tions or  acts  on  the  part  of  Mrs.  Adams  or  Burger  that 
induced  appellants  to  act  one  way  or  another.  No  injury 
resulted  to  them  from  anything  they  did  or  said,  and  the 
elements  of  estoppel  are  therefore  wanting. 

It  appears  that  Elwood  had  become  the  owner  of  the  $500 
note  given  to  Burger,  and  at  the  time  the  property  was  offered 
for  sale  under  the  mortgage,  on  the  first  of  the  notes,  sold  to 
Ludington  and  then  held  by  Mrs.  Flower,  Elwood  tendered 
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to  Gougar  the  amount  of  principal  and  interest  then  due,  but 
it  was  refused.  He  also  tendered  the  amount  to  Kinney  after 
the  sale  and  before  the  deed  was  executed  to  Mrs.  Flower. 
This  was  a  sufficient  tender  to  prevent  the  sale.  It  was  made 
by  a  person  holding  one  of  the  notes  secured  by  the  mort- 
gage, who,  as  an  incumbrancer,  had  a  right  to  pay  the  note 
and  add  it  to  his  claim  ;  and  it  would  not  matter  whether  the 
note  for  which  the  property  was  sold,  was  a  prior,  equal,  or 
subsequent  lien.  In  either  event,  he  had  the  right  to  pay  the 
note  and  prevent  the  sale.  Holding  one  of  the  notes  secured 
by  the  mortgage,  gave  him  such  an  interest  as  authorized  him 
to  make  the  tender  and  prevent  the  sale.  When  the  tender 
was  made,  there  was  no  objection  interposed  that  a  fee  to 
Gougar  was  not  tendered.  If  entitled  to  anything  for  going 
to  the  place  fixed  for  the  sale,  he  made  no  such  claim,  and 
Elwood  had  no  other  means  of  knowing  whether  Gougar 
claimed  anything,  and  the  amount  was  not  fixed  by  the  mort- 
gage; and  not  having  been  claimed  or  the  tender  objected  to 
on  that  ground,  and  inasmuch  as  Mrs.  Flower  held  the  note 
for  which  the  sale  was  made,  the  tender  was  sufficient  to  pre- 
vent her,  by  the  conveyance  to  her  by  Kinney,  from  taking 
any  other  or  different  interest  in  the  property  than  she  previ- 
ously held  under  the  note,  even  if  the  sale  was  legal.  She 
expressly  says  the  note  was  purchased  for  her,  and  we  must 
suppose  she  knew  the  arrangement  by  which  Kinney  came  in 
possession  of  the  note,  and  that  it  was  for  her.  This,  Kinney 
fails  to  disclose  in  his  evidence.  She,  however,  says  the  pur- 
chase of  the  note  was  for  her,  and  ignores  what  appears  to 
have  only  been  done  by  Kinney  to  give  color  to  the  transac- 
tion by  his  claiming  ownership  of  the  note  and  the  payment 
of  the  money  to  him  after  the  sale.  He  was,  and  had  been, 
her  attorney,  and,  from  the  evidence,  we  infer  that  the  whole 
thing  was  simply  arranged  to  give  the  transaction  the  appear- 
ance of  a  sale  for  Kinney's  benefit.  But  even  if  she  was  not 
the  owner  of  the  note,  she,  through  her  agent,  had  notice  of 
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the  tender.  Her  husband,  as  she  testifies,  was  her  agent  in 
purchasing  the  property.  He  was  present  and  saw  the  tender 
was  made  to  Gougar,  and  the  tender  was  then  made  to  him  un- 
der the  claim  that  he  held  the  note,  which  he  did  not  deny,  but 
declined  to  receive  the  money.  This  was  sufficient  to  charge 
her,  through  her  agent,  with  notice  of  the  tender,  and  hav- 
ing such  notice,  she  can  not  be  protected  as  a  bona  fide  pur- 
chaser. 

Again,  the  power  in  the  mortgage  only  authorizes  Mrs. 
Adams,  her  representatives  or  attorney,  to  make  the  sale,  and 
there  can  be  no  pretense  that  Gougar  was  her  attorney.  But 
if  the  assignee  succeeded  to  the  right  and  became  vested  with 
the  power,  which  is  not  conceded,  as  the  power  does  not  ex- 
tend to  assignees,  still  it  would  have  to  be  exercised  by  the 
assignee,  her  representatives,  or  attorney,  whilst  in  this  case 
the  sale  was  made,  not  by  her  attorney,  but  by  his  agent, 
neither  the  assignee  nor  her  attorney  being  present  at  the  sale. 

When  a  power  of  sale  is  conferred  by  a  deed  of  trust  or 
mortgage,  it  must  be  strictly  pursued,  the  presumption  being 
that  the  delegation  of  power  is  induced  by  trust  and  confidence 
in  the  trustee  authorized  to  make  the  sale.  Such  power,  un- 
less authorized  by  the  instrument  itself,  can  not  be  delegated 
to  another.  See  Thornton  v.  Boyden,  31  111.  200 ;  Spear  v. 
Hadduek,  ib.  439;  Hamilton  v.  Lubukee,  51  111.  415;  Taylor 
v.  Hopkins,  40  111.  442 ;  and  other  cases  might  be  cited  from 
our  own  reports  announcing  the  same  rule. 

It  can  not  be  said  that  Gougar  was  the  mere  auctioneer,  as 
Kinney,  the  attorney,  was  not  present  directing  and  control- 
ing  the  sale  for  the  best  interests  of  the  parties,  but  he  says 
he  had  delegated  discretionary  power  to  Gougar,  as  his  agent. 

The  sale  was,  therefore,  void,  because  the  mortgage  fails 
to  confer  power  of  sale  on  the  assignee,  or  others  acting  under 
him,  and,  secondly,  even  if  it  had  given  such  power,  the  sale 
was  made  by  an  agent  of  the  assignee  of  the  note,  which  the 
law  does  not  authorize.  So,  in  any  view  we  are  enabled  to 
29— 66th  III. 
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take  of  the  case,  we  are  unable  to  see  that  Mrs.  Flower  ac- 
quired any  title  beyond  the  equity  of  redemption  she  pur- 
chased of  Gore,  and  the  first  and  superior  lien  under  the 
mortgage  to  Mrs.  Adams  by  the  purchase  of  the  first  note  in 
the  series.  It  was  a  first  and  superior  lien  on  the  mortgaged 
premises,  and  when  she  purchased  it  she  became  entitled  to 
have  it  satisfied  out  of  the  proceeds  of  the  sale  before  Mrs. 
Adams  or  Burger  could  participate  in  the  fund  arising  from 
the  sale  of  the  premises.  This  was  the  right  acquired  by 
Ludington  &  Co.  when  they  purchased  the  note,  and  Mrs. 
Flower  succeeded  to  the  same  rights  when  she  purchased  it, 
as  she  did  not  acquire  it  with  the  intention  of  satisfying  it, 
but  to  hold  it  as  a  lien  on  the  property.  The  decree  excludes 
her  of  this  right,  and  to  that  extent  it  is  erroneous,  and  must 

be  reversed  and  the  cause  remanded. 

Decree  reversed. 


Asa  Smith 

V. 

Addison  Goodell. 

Swamp  lands — pre-emption  of.  Where  the  selection  of  swamp  lands, 
under  the  act  of  Congress  of  September  28,  1850,  had  been  approved  by 
the  officers  of  the  government,  and  a  patent  issued  to  the  State  therefor 
under  the  act  of  Congress  approved  March  3,  1857,  although  the  patent 
was  not  in  fact  issued  until  July  11,  1866 :  Held,  that  the  patent  related 
back  at  least  to  the  date  of  the  approval  of  the  selection,  and  consequently 
the  lands  embraced  in  such  transfer,  whether  in  fact  swamp  land  or  up- 
land, were  not  subject  to  pre-emption  after  that  date,  as  the  United  States 
had  parted  with  its  title. 

Appeal  from  the  Circuit  Court  of  Iroquois   county ;   the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 
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Mr.  E.  H.  Brackett,  and  Mr.  L.  Kiley,  for  the  appellant. 

Mr.  D.  D.  Evans,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court: 

The  land  in  controversy  was  selected  by  the  county  of  Ver- 
milion as  swamp  land,  in  1854,  under  the  act  of  Congress  of 
September  28,  1850,  and  the  selection  approved  and  confirmed 
by  the  proper  officers  of  the  government  of  the  United  States, 
and  a  patent  issued  to  the  State  therefor  in  pursuance  of  the 
act  of  Congress  approved  March  3,  1857. 

The  State,  by  an  act  passed  14th  of  February,  1859,  placed 
the  whole  subject  of  the  disposition  of  these  lands  under  the 
exclusive  control  of  the'  several  counties  in  which  they  were 
situate. 

It  appears  the  patent  from  the  United  States  to  this  State 
did  not  actually  issue  until  the  11th  day  of  July,  1866,  which 
fact  was  certified  to  Vermilion  county  by  the  Auditor  of  Pub- 
lic Accounts  in  September  following.  On  the  5th  of  Jan- 
uary, 1867,  the  county  of  Vermilion  sold  this  land,  at  public 
sale,  to  Francis  M.  Young.  Young  conveyed  to  Goodell, 
appellee,  on  the  25th  of  February,  1870. 

The  patent  from  the  United  States  to  the  State  related  back 
at  least  to  the  date  of  the  approval  of  the  selection  of  the  land 
as  swamp  land,  which  was  March  3,  1857. 

Appellant  does  not  claim  to  have  entered  upon  this  land 
before  the  15th  of  August,  1865,  at  which  date  the  United 
States  had  no  interest  in  the  land  subject  to  sale,  or  pre-emp- 
tion by  any  one.  The  entire  interest  was,  by  acts  done  under 
the  law,  in  the  State.  It  matters  not,  in  this  controversy, 
whether  the  land  was  swamp  land  or  high  up-land.  It  has 
been  patented  to  the  State,  and  that  disposes  of  the  title. 

Appellant  does  not  appear  to  have  complied  with  any  of 
the  requirements  of  the  several  acts  of  Congress  as  to  pre- 
emptions and  homestead      He    has  a  bare   possession,,  and 
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that  taken  after  the  United  States  ceased  its  ownership  over 
the  land. 

We  perceive  no  equity  in  appellant's  case,  and  affirm  the 
decree  dismissing  the  bill. 

Decree  affirmed. 


Ohaeles  0.  Jerome 

V. 

Ohaeles  Bigelow. 

1.  Contract — void  as  against  public  policy.  No  man  has  the  right  to 
sell  his  reputation  or  skill  in  any  profession,  whatever  it  may  be,  and  thus 
enable  an  unknown  party  to  perpetrate  a  fraud  upon  the  public  in  his 
name. 

2.  A  contract  by  one  physician  with  another,  whereby  the  latter  takes 
the  office  of  the  former  for  a  given  term,  and  is  licensed  to  practice  medi- 
cine in  the  name  of  the  former,  to  personate  him  when  applied  to  by 
patients  requiring  medical  treatment,  and  to  prescribe  for  them  in  his 
name,  is  contrary  to  public  policy,  and  will  not  be  enforced. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  the  appellant  against 
the  appellee,  for  an  injunction  to  restrain  the  appellee  from 
violating  an  agreement  relating  to  the  practice  of  medicine, 
which  is  sufficiently  stated  in  the  opinion  of  the  court.  The 
bill  was  dismissed,  and  the  cause  brought  to  this  court  by 
appeal. 

Messrs.  Monroe,  Bisbee  &  Gibbs,  for  the  appellant. 

Mr.  Sidney  Smith,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  bill  was  for  an  injunction  and  relief.  The  parties  are 
physicians,  and  were  practicing  their  profession  as  specialists 
in  the  city  of  Chicago. 

The  decision  of  the  case  turns  upon  the  construction  that 
shall  be  given  to  the  contract  of  the  10th  of  May,  1870,  and 
the  supplemental  agreement. 

The  substance  of  the  agreement  is,  that  appellant  should 
take  possession  of  the  office  theretofore  occupied  by  appellee, 
with  everything  belonging  to  it,  and  by  the  express  terms 
of  the  contract,  he  was  authorized  and  licensed  to  carry  on 
and  conduct  the  business  of  a  doctor  of  medicine  in  the 
special  departments  thereof  in  which  appellee  had  previously 
been  engaged,  in  all  its  branches  at  his  discretion,  in  the  same 
office,  in  the  name  and  under  the  patronage  and  good  will  of 
appellee,  from  the  10th  day  of  July,  1870,  for  and  during  the 
period  of  ten  years  next  thereafter,  in  consideration  of  which 
appellant  was  to  pay  appellee  the  sum  of  $4000  per  annum, 
in  semi-annual  payments,  until  the  sum  of  $40,000  should 
have  been  paid. 

The  construction  given  to  the  contract  by  the  counsel  for 
appellant,  is,  that  by  its  terms  appellant  was  licensed  to  prac- 
tice medicine  in  the  name  of  appellee,  to  personate  him  when 
applied  to  by  patients  requiring  medical  treatment,  and  to 
prescribe  for  them  in  his  name;  that  he  was  not  bound  to  ex- 
plain to  such  persons  that  he  was  not,  in  fact,  appellee.  It  is 
said  that  "  it  was  perfectly  natural  he  should  be  called  for  and 
addressed  "  by  the  title  of  appellee.  It  is  not  denied  that  he 
was  applied  to  by  persons  in  need  of  medical  assistance  under 
the  belief  that  he  was  appellee ;  that  he  represented  himself 
to  them  as  such  and  accordingly  treated  them. 

Assuming  this  to  be  the  true  construction  of  the  contract, 
we  have  no  hesitation  in  pronouncing  it  contrary  to  public 
policy. 
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It  may  be  that  appellant  is  as  good  a  physician  as  appellee, 
and  quite  as  skillful  in  the  treatment  of  disease.  But  that 
is  not  the  question.  Persons  in  need  of  medical  aid  are  en- 
titled to  the  physician  of  their  choice,  and  he  who  personates 
another  in  that  regard  and  thus  imposes  on  that  unfortunate 
class  of  persons,  commits  a  great  wrong.  A  contract  that 
licenses  and  permits  such  practices,  is  absolutely  vicious,  and 
a  court  of  equity  will  never  enforce  it.  It  may  have  been,  in 
this  case,  that  persons  living  at  a  distance,  who  may  have 
heard  that  appellee  possessed  some  skill  in  the  treatment  of 
certain  diseases,  applied  to  him  for  medical  advice,  and  would 
not  get  it,  but  would  get  that  of  another  physician  of  whom 
they  had  never  heard.  It  is  a  proposition  too  plain  for  argu- 
ment, that  through  such  a  contract  the  public  might  be  grossly 
imposed  upon.  If  it  were  possible  for  an  eminent  physician, 
celebrated  throughout  the  country  for  his  great  skill  and  ex- 
perience in  the  treatment  of  disease,  to  make  such  a  contract 
with  an  inexperienced  physician,  it  would  impose  upon  an 
unfortunate  class  of  persons  a  most  cruel  and  iniquitous  de- 
ception. It  would  hardly  be  possible  to  conceive  what  sort 
of  a  contract  would  be  more  mischievous  in  its  tendencies  or 
cruel  in  its  practical  results. 

It  is  immaterial  what  may  be  the  relative  medical  attain- 
ments of  these  parties.  The  principle  would  be  the  same, 
whether  their  attainments  and  skill  in  treatment  of  disease 
were  equal  or  unequal.  No  man  has  the  right  to  sell  his 
reputation  or  skill  in  any  profession,  whatever  it  maybe,  and 
thus  enable  an  unknown  party  to  perpetrate  a  fraud  upon  the 
public  in  his  name. 

This  is  not  a  case  of  a  sale  of  the  good  will  of  a  business  that 
can  be  as  well  transacted  by  one  person  as  another;  and  the  cases 
cited  by  counsel,  supposed  to  be  illustrative  of  the  principles 
that  govern  such  cases,  can  have  no  application.  It  is  not 
possible  to  assimilate  the  case  under  consideration  to  a  case 
of  the  sale  of  the  good  will  of  a  business,  and  maintain  it  on 
that  ground.     The  one  is  lawful  and  the  other  is  unlawful. 
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The  principles  of  the  following  cases,  in  some  degree,  elu- 
cidate the  case  at  bar:  Bell  v.  Loeke,  8  Paige,  74;  Taylor  v. 
Carpenter y  11  Paige,  299;  Bloss  &  Adams  v.  Bloomer,  23  Barb. 
604 ;   Cornelius  v.  Walsh,  Breese,  98. 

Both  parties  are  equally  involved  in  the  turpitude  of  this 
transaction.  The  law  will  not  assist  either,  but  will  leave 
them  to  the  consequences  of  their  own  contract. 

The  bill  was  properly  dismissed,  and  the  decree  is  affirmed. 

Decree  affirmed. 


The  Chicago,  Burlington  and  Quincy  Kail- 
road  Company 

V. 

John  Kotzki. 


1.  Negligence— -failure  to  ring  bell  or  sound  whistle.  In  an  action  on 
the  case  against  a  railway  company  to  recover  for  a  personal  injury,  the 
court  instructed  the  jury,  for  the  plaintiff,  that,  if  plaintiff  was  injured  by 
one  of  the  defendant's  engines  at  a  street-crossing  in  the  city  of  Peoria, 
and  at  the  time  there  was  no  bell  ringing  or  whistle  sounding  upon  such 
engine,  they  should  find  for  the  plaintiff,  unless  he,  by  his  own  negligence, 
materially  contributed  to  the  injury:  Held,  that  the  instruction  was 
erroneous.  It  should  have  left  it  to  the  jury  to  find  whether  the  plaintiff 
was  injured  by  reason  of  such  omission  of  duty,  and  without  this  it  was 
fatally  defective. 

2.  Same — instruction  as  to  negligence  of  plaintiff.  In  a  suit  against  a 
railroad  company  to  recover  damages  received  from  an  engine  of  the  de- 
fendant at  a  street-crossing  in  a  city,  the  defendant  asked  the  court  to  in- 
struct the  jury  that,  if  they  believed,  from  the  evidence,  that,  at  the  time 
the  plaintiff  was  approaching  the  place  of  the  accident,  there  was  a  switch- 
man in  full  view  of  the  plaintiff,  signaling  the  approaching  train,  and  that 
plaintiff  saw  said  switchman  so  signaling  said  train,  then  these  facts  were 
proper  to  be  taken  into  consideration  by  the  jury  in  determining  whether 
or  not  the  plaintiff  was  guilty  of  negligence  in  approaching  the  crossing 
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of  said  railroad,  which  was  refused :  Held,  that  it  was  properly  refused, 
because  it  did  not  submit  the  question  whether  the  signal  given  was  of 
such  a  character  that  a  man  of  ordinary  intelligence,  seeing  it,  would 
understand  that  it  indicated  a  warning  that  the  train  was  approaching,  or 
that  plaintiff  understood  the  signal  to  be  a  warning  of  an  approaching 
train. 

3.  Same — evidence  admissible  to  show  plaintiff 's  want  of  care.  In  a  suit 
against  a  railroad  company  to  recover  for  injuries  sustained  at  a  crossing 
in  the  city  of  Peoria,  by  a  collision  of  the  defendant's  engine  with  the 
plaintiff's  team,  as  he  was  crossing  the  track,  when  the  declaration,  among 
other  things,  charged  the  company  with  negligence  in  allowing  its  trains 
to  stand  in  the  vicinity  of  the  accident  so  as  to  obstruct  from  view  the 
approaching  train,  the  defendant  proved  that  plaintiff  was  in  the  habit  of 
crossing  the  track  at  that  place  frequently,  and  proposed  to  show  the  man- 
ner in  which  the  several  railroad  companies  having  tracks  in  the  vicinity 
of  the  place  of  the  injury  were  accustomed  to  use  such  tracks,  which  the 
court  refused  to  allow :  Held,  that  the  court  erred  in  refusing  to  admit 
the  evidence,  as,  if  the  facts  were  brought  home  to  the  knowledge  of  the 
plaintiff,  the  evidence  was  pertinent  to  the  question  of  negligence  on  his 
part. 

Appeal  from   the   Circuit   Court  of  Peoria   county;   the 
Hon.  Sabin  D.  Puterbaugh,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  the  appellee  against  the 
appellant,  to  recover  for  injuries  received  at  a  public  crossing 
on  the  track  of  defendant's  road  in  the  city  of  Peoria,  on  May 
18,  1871.  The  injury  was  caused  by  the  engine  of  one  of 
defendant's  trains  colliding  with  plaintiff's  team  as  he  was 
crossing  the  track,  which  resulted  in  throwing  plaintiff  under 
the  engine,  when  his  hand  was  torn  off.  His  horse  was  killed 
,  and  his  wagon  broken  to  pieces.  The  negligence  charged  in 
the  declaration  was,  that  no  bell  was  rung  or  whistle  sounded 
at  the  time  of  the  accident;  that  the  train  was  running  at  a 
greater  rate  of  speed  than  the  ordinance  of  the  city  allowed, 
and  that  the  company  had  suffered  its  trains  and  cars  to  re- 
main standing  upon  the  side-tracks  in  the  vicinity  so  as  to 
obstruct  from  view  the  approaching  train.  The  proof  showed 
that  the  plaintiff  was  in  the  habit  of  crossing  the  track  at 
that  place  several  times  every  day.     The  defendant  offered  to 
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prove  that  it  was  usual  for  the  several  railroad  companies 
occupying  Water  street  to  allow  cars  to  stand  on  such  street 
in  the  vicinity  of  the  place  of  the  accident,  for  the  purpose 
of  showing  that  the  plaintiff  knew  the  danger  of  the  situa- 
tion, which  the  court  below  refused  to  permit. 

On  the  trial  the  defendant  asked  the  court  to  give  instruc- 
tion numbered  twelve,  which  is  as  follows : 

"If  the  jury  believe,  from  the  evidence,  that,  at  the  time 
the  plaintiff  was  approaching  the  place  of  the  accident,  there 
was  a  switchman  in  full  view  of  the  plaintiff,  signaling  the 
approaching  train,  and  that  said  plaintiff  saw  said  switch- 
man so  signaling  said  train,  then,  these  are  facts  proper  to  be 
taken  into  consideration  by  the  jury  in  determining  whether 
or  not  the  plaintiff  was  guilty  of  negligence  in  approaching 
the  crossing  of  said  railroad." 

This  the  court  below  refused  to  give.  The  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for  $5500, 
from  which  defendant  appealed. 

Messrs.  McCulloch  &  Stevens,  for  the  appellant. 

Messrs.  O'Brien  &  Harmon,  and  Mr.  H.  W.  Wells,  for 
the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

In  giving  the  seventh  instruction  for  plaintiff  below,  there 
was  material  error.  The  jury  were  instructed  that,  if  they 
found  plaintiff  was  injured  by  one  of  defendant's  engines  at 
a  street-crossing  in  the  city  of  Peoria,  and  at  the  time  there 
was  no  bell  ringing  or  whistle  sounding  upon  such  engine, 
they  should  find  for  the  plaintiff,  unless  he,  by  his  own  negli- 
gence, materially  contributed  to  the  injury. 

This  instruction  declares  a  legal  liability  upon  the  railroad 
company  for  an  injury  to  a  person,  simply  on  the  ground  that 
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the  injury  was  caused  at  a  street-crossing  in  a  city,  by  an  en- 
gine of  the  company  on  which  no  bell  was  being  rung  or 
whistle  sounded  at  the  time,  irrespective  of  the  question 
whether  the  failure  to  ring  the  bell  or  sound  the  whistle  in 
any  manner  caused  the  injury  or  not.  There  is  no  such  rule 
of  the  common  law,  and  the  statute,  after  prescribing  the  duty 
of  ringing  the  bell  or  sounding  the  whistle,  under  such  cir- 
cumstances, declares:  "And  the  corporation  owning  the 
railroad  shall  be  liable  to  any  party  injured  for  all  damages 
sustained  by  reason  of  such  neglect."     Laws  1869,  p.  308. 

The  instruction  should  have  embraced  the  proposition 
whether  plaintiff  was  injured  by  reason  of  the  neglect  to  ring 
the  bell  or  sound  the  whistle,  and  without  it  was  fatally  de- 
fective. 

The  instruction  asked  for  appellant,  and  refused,  designated 
as  the  twelfth,  was  properly  refused,  because  it  does  not  sub- 
mit the  question  to  the  jury  to  find  that  the  signal  given  was 
of  such  a  character  that  a  man  of  ordinary  intelligence,  seeing 
it,  would  know  that  it  indicated  a  warning  that  the  train  was 
approaching,  or  that  plaintiff  understood  the  signal  to  be  a 
warning  of  an  approaching  train. 

We  are  of  opinion  that  the  evidence  offered  to  be  given  by 
witness  Thomas,  of  the  manner  in  which  the  several  railroad 
companies  having  tracks  in  the  vicinity  of  the  place  of  the 
injury,  were  accustomed  to  use  such  tracks,  was  admissible. 
If  the  facts  were  brought  home  to  the  knowledge  of  plaintiff, 
the  evidence  would  be  directly  pertinent  to  the  question  of 
negligence  on  his  part.  This  purpose  was  assigned  by  coun- 
sel as  the  ground  of  its  admissibility.  It  was  legitimate,  and 
the  court  erred  in  excluding  the  offer. 

The   judgment  of  the  court  below  will  be  reversed  and 

the  cause  remanded. 

Judgment  reversed. 
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William  A.  Eussell 

V. 

Balthasee  Kcehlee. 

1.  Bailment — degree  of  care  required  of  bailee.  A  bailee  taking  a  car- 
riage to  repair  for  pay,  is  only  held  to  the  exercise  of  ordinary  care,  as 
the  contract  in  such  case  is  one  of  mutual  benefit,  and  where  such  car- 
riage is  destroyed  by  a  fire  which  no  ordinary  prudence  could  guard 
against  or  prevent,  the  bailee  will  not  be  responsible  for  the  loss,  even 
though  he  was  detaining  the  same  for  indebtedness  of  the  owner  to  him. 

2.  Okdinaky  care  defined.  Ordinary  care  is  such  care  as  a  person  of 
ordinary  caution  would  exercise  in  regard  to  the  property. 

3.  Bailee — when  possession  by  will  be  presumed  to  be  assented  to  by  owner. 
Where  the  bailee  of  a  carriage,  taken  to  be  repaired,  claimed  the  right  to 
retain  its  possession  as  security  for  an  indebtedness  of  the  owner  to  him, 
and  while  in  his  possession  it  was  destroyed  by  fire,  without  fault  on  the 
part  of  the  bailee,  it  was  7ield,  that  as  the  owner  could  have  regained  pos- 
session by  tendering  the  amount  due  for  repairing,  and  failed  to  do  so,  the 
jury  had  the  right  to  presume  that  the  continued  possession  of  the  bailee 
was  with  the  consent  of  the  owner,  and  consequently  the  latter  could  not 
recover  for  the  loss. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
William  A.  Porter,  Judge,  presiding. 

Mr.  E.  F.  Allen,  for  the  appellant. 

Messrs.  Ward  &  Stanford,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  defendant  claimed,  as  a  set-off  to  the  notes  and  account 
sued  on,  the  value  of  his  carriage,  which  had  been  entrusted 
to  plaintiff  for  repairs,  and  was  destroyed  by  the  fire  which 
prevailed  in  Chicago  in  October,  1871. 

The  bailee  took  the  carriage  to  repair,  and  as  the  contract 
was  one  of  mutual  benefit,  only  ordinary  care  was  required 
of  him.  This  is  defined  to  be  such  care  as  a  person  of  ordi- 
nary caution  would  exercise  in  regard  to  the  property.     £so 
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ordinary  prudence  could  guard  against  or  prevent  the  destruc- 
tion of  property  during  a  calamity  so  fearful  as  the  fire  in 
Chicago  in  October,  1871. 

As  to  the  existence  of  any  special  agreement  to  repair  the 
carriage  in  a  specified  time,  the  testimony  is  extremely  con- 
flicting. There  is  evidence  to  sustain  the  verdict,  and  there 
is  no  sufficient  ground  to  set  it  aside. 

Even  if  true,  that  the  plaintiff  said  he  would  retain  the 
possession  of  the  carriage  as  security  for  the  defendant's  in- 
debtedness to  him,  this  would  not  make  the  plaintiff  liable 
for  the  loss.  The  defendant,  upon  demand  and  tender  of  any 
expense  incurred  in  repairing,  could  have  regained  the  pos- 
session. "When  the  carriage  was  permitted  to  remain  with 
the  manufacturer,  the  jury  had  the  right  to  presume  that  the 
continued  possession  with  the  bailee  was  with  the  consent  of 
the  owner. 

We  are  of  opinion  that  the  verdict  was  right,  and  affirm 

the  judgment. 

Judgment  affirmed. 


Horace  R.  Kipp  et  al. 

V. 

Jacob  McChesney. 

1.  Extinguishment  or  payment,  by  operation  of  law— purchase  of  firm 
note  by  a  partner.  Where  the  note  of  an  unincorporated  company  was  by 
the  payee  indorsed  to  one  of  the  partners  composing  the  company,  and 
"by  him  to  the  plaintiff,  it  was  insisted  that  the  transfer  to  one  of  the 
makers  operated  in  law  as  a  payment  or  extinguishment  of  the  note,  and 
consequently  that  the  latter  could  not  transfer  to  the  plaintiff  any  right 
of  action:  Held,  that  the  case  turned  upon  the  question  whether  there 
was  a  payment  in  fact,  or  a  purchase,  and  that  it  could  not  be  adjudged 
a  payment  or  extinguishment  if  it  were  not  so  intended  at  the  time. 
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2.  Partnership — partner  may  purchase  obligations  on  Ids  firm.  One 
partner  may  invest  his  private  means  in  the  purchase  of  partnership  se- 
curities, and  hold  them  as  valid  obligations;  and  the  fact  that  such  part- 
ner can  not  enforce  such  obligations  against  his  firm  in  a  court  of  law,  for 
the  reason  that  he  can  not  be  both  plaintiff  and  defendant,  is  a  difficulty 
affecting  the  remedy  only,  and  not  the  right;  and  when  he  indorses  such 
negotiable  securities  to  a  third  person  not  subject  to  such  exception,  the 
difficulty,  even  as  to  the  remedy,  ceases,  and  such  person  may  maintain 
an  action  on  the  same. 

Writ  of  Error  to  the  Circuit  Court  of  Woodford  county; 
the  Hon.  S.  L.  Richmond,  Judge,  presiding. 

Mr.  M.  L.  Newell,  for  the  plaintiffs  in  error. 

Messrs.  Bangs  &  Shaw,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  to  recover  the  amount  of 
a  promissory  note  dated  November  4,  1868,  made  by  H.  R. 
Kipp,  as  president  of  the  Consolidated  Minonk  Coal  Mining 
Co.,  for  the  sum  of  $129.50,  payable  six  months  after  its  date, 
to  Henry  C.  Dent  or  order,  with  ten  per  cent  interest,  and  by 
him  indorsed  to  John  M.  Davison,  and  by  the  latter  to  Jacob 
McChesney,  the  plaintiff  in  the  court  below,  who  there  re- 
covered judgment  against  the  defendants,  the  makers  of  the 
note.    The  defendants  bring  the  record  here  by  writ  of  error. 

The  defendants,  who  were  ten  in  number,  and  one  of  whom 
was  the  said  John  M.  Davison,  constituted  a  co-partnership 
at  the  time  the  note  was  made,  under  the  name  of  the  Consol- 
idated Minonk  Coal  Mining  Co. 

The  only  question  raised  upon  the  record  is  as  to  the  effect 
of  the  transaction  between  Dent,  the  payee  and  assignor  of 
the  note,  and  Davison,  the  assignee,  the  latter  being  one  of 
the  co-partners  who  made  the  note.  It  is  contended,  on  the 
part  of  the  plaintiffs  in  error,  that  the  transaction  was  a  pay- 
ment of  the  note  by  Davison,  one  of  the  makers,  or  if  not  a 
payment,  that,  as  Davison,  when  he  acquired  title  to  the  note 
by  assignment,  could  not  have  maintained  a  suit  at  law  upon 
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it  against  the  makers,  he  being  one  of  them,  neither  could  he 
have  transferred  a  right  to  sue  upon  it  to  his  assignee,  the 
plaintiff,  and  that  the  assignment  of  the  note  to  Davison  was, 
by  operation  of  law,  an  extinguishment  of  it. 

We  think  the  case  turns  entirely  upon  whether  there  was  a 
payment  of  the  note  by  Davison,  or  a  purchase  of  it  by  him. 
If  he  paid  the  note  as  one  of  the  makers  of  it,  it  was  an  ex- 
tinguishment of  the  note,  and  he  could  not  afterwards  put  it 
in  circulation.  The  testimony  of  both  Dent  and  Davison  is 
unequivocal  that  it  was  a  purchase  of  the  note  by  the  latter, 
and  not  a  payment. 

Dent  testifies  that  on  the  5th  of  July,  1871,  Davison  came 
to  him  and  inquired  what  interest  he,  Dent,  had  in  the  coal 
shaft.  Dent  said  he  had  a  note  on  the  company  and  one- 
seventh  interest  in  the  shaft,  and  would  sell  him  the  note  for 
§164  and  give  him  the  interest  in  the  shaft;  that  Davison 
bought  the  note,  gave  him  $164  for  it,  and  Dent  gave  him  a 
quit-claim  deed  for  his  interest  in  the  coal  shaft. 

Davison  testifies  that  he  purchased  the  note  of  Dent,  and 
gave  him  his  individual  note  of  $164  for  it.  Davison  seems 
to  have  paid  for  the  note  with  his  individual  means,  and  the 
unqualified  indorsement  in  blank  of  the  note  by  Dent  favors 
the  idea  of  a  purchase.  We  perceive  no  satisfactory  reason 
why  such  a  transaction  should  be  adjudged  a  payment  if  it 
were  in  reality  otherwise,  or  why,  by  operation  of  law,  it 
should  work  an  extinguishment  of  the  note  if  it  was  not  so 
intended. 

One  co-partner  may  deal  as  an  individual  with  his  firm. 
He  may  invest  his  private  means  in  the  purchase  of  partner- 
ship securities,  as  well  as  any  other  description  of  securities, 
and  we  do  not  perceive  why  he  should  not  be  allowed  to  hold 
them  as  valid  obligations,  without  their  being  accounted  as 
paid  or  extinguished  by  his  act  of  purchase  of  them. 

We  think  the  court  below  was  warranted  by  the  evidence 
in  finding  that  there  was  a  purchase  of  the  note  by  Davison, 
and  not  a  payment  of  it. 
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While  the  note  remained  in  the  hands  of  Davison,  as  as- 
signee, he  could  not  have  enforced  its  payment  by  suit  at  law, 
for  the  reason  that  he  could  not  have  sued  himself  as  maker. 
A  party  can  not  be  both  plaintiff  and  defendant  in  an  action 
at  law,  and  the  other  nine  makers  of  the  note  were  not  liable 
without  Davison. 

But  this  is  a  difficulty  attending  the  remedy  only,  not  the 
right ;  and  when  the  note  is  indorsed  to  one  against  whom 
there  is  no  such  objection,  the  difficulty  ceases  to  exist,  and 
such  third  person  may  maintain  an  action  upon  the  note. 
Hey  wood  v.  Wingate,  14  N.  H.  73;  Pitcher  v.  Barrows,  17 
Pick.  361;  Thayer  v.  Buffum,  11  Mete.  398;  Davis  v.  Briggs, 
39  Maine,  304;  Smith  v.  Lusher,  5  Cow.  688. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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William  E.  Smith 
v. 
James  Donellt. 

1.  Criminal  law — unlawful  taking  of  another's  horse,  etc.  Where  the 
owner  of  a  horse  and  carriage  left  the  horse  tied  to  a  post,  and  the  same 
is  taken  away  without  lawful  authority,  by  boys,  though  without  intent 
to  steal,  they  will  be  guilty  of  a  high  misdemeanor  under  the  criminal 
code. 

2.  Arrest — by  a  private  person,  without  warrant.  A  private  person  may 
arrest  one  who  has  committed  a  misdemeanor,  without  suing  out  a  war- 
rant  or  calling  an  officer. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

V 

This  was  an  action  of  trespass  for  false  imprisonment, 
brought  by  James  Donelly  against  William  E.  Smith.  The 
facts  necessary  to  an  understanding  of  the  case  are  contained 


1873.]  Smith  v.  Donelly.  465 

Opinion  of  the  Court. 

in  the  opinion.  The  jury  found  the  defendant  guilty,  and  as- 
sessed plaintiff's  damages  at  $250,  upon  which  judgment  was 
rendered,  and  the  defendant  appealed. 

Mr.  S.  T.  Sawyer,  Messrs.  Dale  &  Burnett,  and  Mr. 
A.  W.  Metcalf,  for  the  appellant. 

Mr.  J.  H.  Yager,  and  Mr.  David  Gillespie,  for  the  ap- 
pellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  an  action  for  false  imprisonment,  in  which  the 
plaintiff  recovered  judgment. 

It  appears  that  the  defendant's  horse  and  carriage  were  left 
by  him  on  the  street,  in  the  city  of  Alton,  in  the  evening,  the 
horse  being  securely  tied  to  a  post  by  a  halter.  Soon  after 
nine  o'clock  the  defendant  returned  to  the  place  where  he 
had  left  them  and  found  the  horse  and  carriage  gone.  He 
went  home,  called  his  servant  and  started  in  pursuit,  suppos- 
ing the  property  had  been  stolen.  Shortly  before  eleven 
o'clock  he  met  the  horse  and  buggy  on  the  street,  the  horse 
sweating  profusely,  although  the  night  was  very  cold,  and 
having  marks  of  furious  driving.  The  defendant  took  the 
boys  home  with  him,  tied  their  hands  and  feet,  placed  them 
on  mats  in  a  warm  room,  and  kept  them  there  all  night.  The 
next  morning  he  took  them  to  the  calaboose  and  made  com- 
plaint before  a  justice.  They  were  examined  during  the  day 
and  discharged  towards  evening. 

On  the  trial  of  this  suit,  these  boys  testified  that  one  of 
them  found  the  horse  and  carriage  moving  along  the  street. 
Discovering  that  no  one  was  in  the  carriage,  he  got  in  himself, 
and  taking  up  the  other  boys,  one  after  another,  they  drove 
about  for  several  hours,  professing  to  be  looking  for  the 
owner.  On  this  state  of  facts,  the  court  gave  to  the  jury  the 
30— -66th  III. 
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following  instructions,  being   the   first  and    second   in   the 

series: 

"If  a  private  person  arrest  another  on  suspicion  of  a  felony 
or  crime,  he  does  it  at  his  peril,  and  unless  he  can  establish 
the  guilt  of  the  person  arrested  he  is  liable  to  an  action  for 
false  imprisonment.  And  in  this  case,  although  the  jury  may 
believe,  from  the  evidence,  that  the  plaintiff  was  found  in  the 
possession  of  said  horse  and  carriage  after  the  same  had  been 
missed  by  the  plaintiff,  yet,  if  they  further  believe  that  the 
plaintiff  committed  the  trespass  and  false  imprisonment  com- 
plained of,  they  must  find  for  the  plaintiff,  unless  they  fur- 
ther believe,  from  the  evidence,  that  the  plaintiff  committed 
the  crime  of  stealing  said  horse  and  carriage. 

"If  the  jury  further  believe,  from  the  evidence,  that  the 
plaintiff  came  into  the  possession  of  said  horse  and  carriage 
innocently,  and  with  no  intention  of  committing  a  crime  by 
stealing  the  same,  then  the  jury  must  find  for  the  plaintiff,  if 
they  believe,  from  the  evidence,  that  the  plaintiff  committed 
the  trespass  and  false  imprisonment  complained  of." 

Our  criminal  code  makes  the  unlawful  taking  of  a  horse 
from  the  place  where  it  may  be  left  by  the  owner,  a  high  mis- 
demeanor, and  subjects  a  person  guilty  thereof  to  fine  or 
imprisonment.  If  the  plaintiff,  with  the  other  boys  or  by 
himself,  took  the  horse  and  carriage  from  the  post  where 
they  had  been  left  by  the  owner,  he  was  guilty  of  a  high  mis- 
demeanor under  this  statute,  and  the  defendant  had  a  right 
to  arrest  him  without  suing  out  a  warrant  or  calling  an  offi- 
cer. While  there  is  no  probability  that  these  boys  intended 
to  steal  this  property,  there  is  a  good  deal  of  reason  to  think 
that  they  did  unlawfully  take  it,  and  both  of  these  instruc- 
tions should  have  told  the  jury  that  the  defendant  had  the 
right  to  arrest  if  the  boys  were  guilty  of  either  of  these 
offenses,  instead  of  confining  the  right  to  the  case  of  stealing. 
The  judgment  must  therefore  be  reversed. 

Judgment  reversed. 
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William  J.  Estep  et  al. 
v. 
William  H.  Eenton  et  al. 

1.  Contract — character  of  performance  necessary  to  a  recovery.  In  a 
suit  to  recover  for  work,  labor,  etc.,  in  building  a  church,  where  the  evi- 
dence was  conflicting  as  to  whether  the  house  was  completed,  or  the  work 
performed  in  a  good  and  workmanlike  manner,  or  the  materials  used  were 
of  the  character  contracted  for,  the  court  instructed  the  jury,  that  if  the 
contract  for  the  building  was  completed  substantially  according  to  its 
term's,  and  nothing  remained  further  to  be  done  by  the  defendants  but  to 
pay,  and  the  balance  due  was  fixed  by  the  contract,  they  could  allow  inter- 
est: Held,  that  the  portion  of  the  instruction  which  required  only  a  sub- 
stantial compliance  with  the  contract  and  left  the  jury  to  find  whether 
there  had  been  such  a  performance,  was  improper  and  well  calculated  to 
mislead  the  jury. 

2.  Same — effect  of  acceptance  of  building.  Where  the  work  on  a  build- 
ing is  not  performed  according  to  the  agreement  and  not  done  in  a  work- 
manlike manner,  or  the  materials  used  are  not  as  good  as  contracted  for, 
the  contractor  can  only  recover  the  reasonable  worth  of  the  work  and 
materials,  not  exceeding  the  contract  price,  notwithstanding  an  accept- 
ance of  the  building,  unless  such  acceptance  is  in  full  discharge  of  the 
contract. 

3.  Same — recoupment.  Where  a  contract  for  a  building  is  not  per- 
formed according  to  the  terms  of  the  contract,  the  owner  may  recoup  the 
damages  sustained  in  consequence  thereof  in  a  suit  to  recover  the  price, 
although  he  may  have  done  acts  amounting  to  an  acceptance  of  the  build- 
ing. 

4  Same — instruction  taking  necessary  facts  from  jury.  Where  a  con- 
tract for  the  building  of  a  church  and  the  furnishing  of  materials  therefor 
required  the  building  to  be  similar  to  another  church,  and  it  appeared 
that,  at  the  time  of  the  alleged  completion  of  the  church,  or  at  some  sub- 
sequent date,  the  other  church  had  iron  rods  to  support  the  building  and 
prevent  it  from  spreading,  it  is  proper  for  the  jury,  in  a  suit  for  the  price, 
to  say  whether  such  rods  were  in  the  other  church  when  the  contract  was 
entered  into,  and  if  so  whether  they  formed  a  necessary  part  of  the  plan 
of  the  building,  and  it  is  error  to  take  such  question  from  the  jury  by 
instruction. 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the 
Hon.  Chakles  Turnek,  Judge  presiding. 


468  Estep  et  at  v.  Fenton  et  al.  [Jan.  T. 


Opinion  of  the  Court. 


Messrs.  Lacey  &  Wallace,  and  Messrs.  Koberts  & 
Green,  for  the  appellants. 

Messrs.  Dearborn  &  Campbell,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellees,  in 
the  Mason  circuit  court,  against  appellants,  to  recover  for 
work  and  labor,  etc.,  in  building  a  church.  The  venue  of 
the  case  was  changed  to  the  circuit  court  of  Tazewell  county, 
where  a  trial  was  subsequently  had,  resulting  in  a  verdict  for 
$1003.60.  After  overruling  a  motion  for  a  new  trial  the  court 
below  rendered  a  judgment  on  the  verdict,  and  defendants 
appeal  to  this  court. 

It  appears,  from  the  evidence,  that  appellants,  as  trustees  of 
a  church  organization,  employed  appellees  to  erect  a  church 
edifice.  Appellees  entered  upon  the  performance  of  their  con- 
tract, erected  a  building,  and  claim  that  it  was  completed,  and 
accepted  by  appellants.  It  also  appears,  that  on  the  11th  of 
September,  1867,  the  building  was  consumed  by  fire.  It  is 
not  claimed  that  there  was  a  formal  acceptance,  but  the  proof 
shows  that  on  two  occasions  some  of  the  trustees,  having  the 
key  of  the  house,  opened  it  and  permitted  Sunday  school  to 
be  held  in  it.  The  funeral  services  of  a  child  were  also  held 
in  the  house,  but  with  whose  permission  is  not  stated;  but  as 
appellees  lived  some  fifteen  miles  distant,  it  might  be  inferred 
that  one  of  the  trustees,  who  had  usually  kept  the  key,  may 
have  permitted  it  to  be  so  occupied.  Again,  it  appears  the 
trustees  employed  persons  to  wash  the  floors  and  to  clean  the 
house.  It  is  claimed  that  these  acts  are  sufficient  to  warrant 
the  jury  in  drawing  the  inference  that  it  was  accepted,  espe- 
cially as  it  nowhere  appears  that  either  the  trustees  or  the 
building  committee  ever  informed  appellees  that  there  was 
any  objection  to  the  manner  in  which  the  work  was  performed, 
although  some  one  or  more  of  them  were  frequently  present 
whilst  it  was  progressing  and  after  it  was  completed. 
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On  the  other  hand,  it  is  contended  there  was  neither  a  for- 
mal nor  other  acceptance  of  the  work;  and  it  is  claimed  that 
the  work  was  not  done  according  to  the  contract,  nor  were 
the  materials  of  the  quality  agreed  to  be  furnished ;  that  the 
walls  were  sprung,  the  roof  was  sagged,  the  plastering  cracked, 
the  floor  opened  in  places ;  that  the  roof  leaked,  and  that  the 
sash  did  not  fit  in  the  window  cases. 

It  is  urged  that  the  springing  of  the  walls,  the  depression 
in  the  roof,  the  opening  in  the  joints  of  the  floor  and  the 
cracking  of  the  plastering,  all  grew  out  of  an  insufficient 
foundation,  the  material  of  which  was  furnished  by,  and 
was  constructed  as  required  by  appellants.  The  question 
whether  the  building  was  accepted  or  the  work  properly  per- 
formed, and  whether  proper  materials  under  the  contract  were 
used,  was  for  the  determination  of  the  jury,  under  proper 
instructions  of  the  court.  We  shall,  therefore,  turn  our 
attention  to  the  instructions  given  for  appellees. 

The  jury  are  told  by  the  second  of  appellees'  instructions, 
that  if  the  contract  for  the  building  of  the  church  was  com- 
pleted substantially  according  to  its  terms,  and  nothing  further 
remained  to  be  done  by  appellants  but  to  pay  over  the  money, 
and  the  balance  due  was  fixed  by  the  contract,  they  could  allow 
interest.  This  instruction,  by  implication,  informs  the  jury, 
that  if  the  supposed  facts  were  proved  they  could  find  for 
appellees  and  allow  interest. 

That  portion  of  the  instruction  which  only  requires  a  sub- 
stantial compliance  with  the  terms  of  the  agreement,  and 
leaves  it  to  the  jury  to  find  whether  there  has  been  such  a 
performance,  was  improper  and  well  calculated  to  mislead  the 
jury.  In  Taylor  v.  Beck,  13  111.  376,  a  similar  instruction 
was  held  to  be  erroneous,  and  that  decision  has  been  followed 
in  subsequent  decisions  of  this  court. 

Nor  can  we  say  that  the  case  is  of  that  character  that  the 
instruction  could  not  have  prejudiced  appellants.  The  evi- 
dence is  not  harmonious,  but  is  quite  conflicting.  The  evi- 
dence is  contradictory  as  to  whether  the  house  was'  completed ; 
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also,  as  to  whether  the  work  was  performed  in  a  good,  work- 
manlike manner,  and  whether  the  materials  were  of  the  char- 
acter contracted  to  be  used  in  the  building.  These  were 
questions  all  involved  in  that  of  the  performance  of  the  con- 
tract. 

Appellants  did  not  contract  that  appellees  might  substan- 
tially perform  their  agreement,  but  for  its  performance;  and 
what  the  jury  may  have  considered  a  substantial  performance 
we  can  not  know.  In  determining  that  question  they  may 
have  taken  the  widest  latitude. 

It  was  calculated  to  mislead  in  another  particular.  If  the 
jury  found  an  acceptance  of  the  building,  still,  if  the  work 
was  not  performed  according  to  agreement,  and  was  not  done 
in  a  workmanlike  manner,  or  if  the  materials  were  not  as 
good  as  contracted  to  be  used,  appellees  could  only  recover 
the  reasonable  worth  of  the  work  and  materials,  if  it  did  not 
exceed  the  contract  price.  Unless  the  trustees  accepted  the 
property  in  full  discharge  of  the  contract,  they  could  recoup 
damages  sustained  by  reason  of  its  performance  in  a  manner 
different  from  the  agreement,  although  they  may  have  done 
acts  amounting  to  an  acceptance.  But  this  instruction  pre- 
cludes that  view  of  the  case. 

The  fifth  of  appellees'  instructions  is  erroneous.  It  takes 
from  the  jury  the  question  whether  iron  rods  were  a  neces- 
sary part  of  the  building  for  its  support,  and  contracted  for 
in  the  agreement.  It  appears,  that  at  the  time  the  building 
wras  burned,  or  at  some  subsequent  date,  iron  rods  were  used 
to  support  the  building  and  prevent  it  from  spreading,  in  the 
Baptist  church  in  Havana,  and  the  contract  required  the 
building  in  this  case  to  be  similar.  It  was  for  the  jury  to 
say  whether  such  rods  were  in  the  Baptist  church  when  the 
contract  was  entered  into,  and  if  so,  whether  they  formed  a 
necessary  part  of  the  plan  of  the  building.  This  question, 
however,  was  by  the  instruction  taken  from  the  consideration 
of  the  jury,  which  was  error. 
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We  think  appellants'  sixth  and  seventh  instructions  embody 
correct  principles  of  law  applicable  to  the  case,  and  should 
have  been  given. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Chicago  and  Alton  Kailboad  Company 

V. 

Delia  Shea. 


1.  Evidence — weight  as  between  different  witnesses.  The  testimony  of  a 
witness  which  is  clear  and  positive  as  to  a  certain  transaction,  is  entitled 
to  greater  weight  than  that  of  another  who  remembers  nothing  of  such 
transaction  except  from  seeing  his  handwriting  in  a  receipt  given  by  him. 

2.  Common  carrier — nature  of  his  undertaking.  A  common  carrier, 
being  regarded  in  the  light  of  an  insurer,  is  answerable  for  every  loss 
which  can  not  be  attributed  to  the  act  of  God  or  a  public  enemy ;  and  he 
becomes  an  insurer  for  the  safe  delivery  of  an  article  delivered  to  him 
which  he  is  bound  to  carry. 

3.  Same — qualification  of  rule  in  case  of  fraud.  The  strict  rule  of  the 
carrier's  responsibility  is  subject  to  this  important  qualification,  that,  if 
the  owner  of  goods  is  guilty  of  any  fraud  or  imposition  in  respect  to  the 
carrier,  as  by  concealing  their  nature  or  value,  or  where  he  deceives  the 
carrier  by  his  own  carelessness  in  treating  the  parcel  as  a  thing  of  no 
value,  he  can  not  hold  the  carrier  liable  for  loss  of  the  goods. 

4.  Same— fraudulent  concealment  and  imposition  by  shipper.  Where  a 
shipper  delivered  to  a  carrier  for  transportation  a  bundle  having  the  ap- 
pearance of  bedding  only,  but  which  in  fact  contained  inside  the  bedding 
valuable  clothing,  such  as  a  silk  dress,  a  brocha  shawl  and  furs,  of  the 
value  of  $200,  which  fact  was  not  disclosed,  and  thereby  shipped  them  at 
a  low  rate  of  freight,  it  was  held,  that  this  was  such  an  imposition  and 
fraud  practiced,  upon  the  carrier  as  to  release  him  from  liability  for  loss, 
except  as  to  what  might  properly  be  termed  bedding. 
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5.  Bailment — -party  plaintiff — estoppel.  Where  goods  were  shipped  by 
a  married  woman  and  a  receipt  therefor  given  to  her,  in  a  suit  by  her  to 
recover  for  their  loss  it  was  urged  that  she,  not  being  the  owner,  could  not 
sue  in  her  own  name,  but  should  have  sued  in  her  husband's  name ;  but 
it  was  held,  that,  as  she  was  the  bailor  and  consignor,  she  had  a  right  to 
maintain  the  action,  and  that  the  defendant,  having  recognized  her  as  the 
owner  in  receiving  the  goods,  was  estopped  from  disputing  her  ownership 
when  sued  for  the  loss. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  John  A.  McClernand,  Judge,  presiding. 

Messrs.  Hay,  Greene  &  Littler,  for  the  appellants. 

Messrs.  Matheny  &  McGuire,  for  the  appellee. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  in  the  Sangamon  circuit 
court,  brought  by  Delia  Shea  against  the  Chicago  and  Alton 
Railroad  Company,  to  recover  damages  for  a  breach  of  their 
undertaking  to  carry,  from  Springfield,  in  this  State,  and  de- 
liver at  Marion ville,  Missouri,  certain  goods  and  chattels  to 
them  delivered  by  the  plaintiff  for  such  purpose,  and  which 
they  failed  to  do.  There  was  a  trial  by  jury,  resulting  in  a 
verdict  for  the  plaintiff.  A  motion  for  a  new  trial  was  over- 
ruled and  judgment  rendered  on  the  verdict,  to  reverse  which 
the  railroad  company  appeal. 

The  plaintiff  herself  was  the  only  witness  testifying  to  the 
goods  and  their  value.  Her  testimony  is  clear  as  to  the  fact 
of  delivery  to  appellants'  agent  at  Springfield,  and  of  the  value 
of  the  goods. 

Appellants  make  the  point,  first,  that,  according  to  the 
preponderance  of  the  evidence,  the  misdirection  of  the  goods 
was  wholly  chargeable  to  the  plaintiff. 

The  plaintiff  testified  she  delivered  the  goods  to  the  agent 
with  a  letter  of  direction,  and  told  him  to  send  the  goods  to 
Pat.  Shea,  at  Marionville,  Missouri.  The  next  day,  on  in- 
quiry by   the   plaintiff,   the  agent  said   they  were   correctly 
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marked  and  shipped;  then  went  with  her  husband  to  Marion- 
ville, Missouri,  and  the  agent  there  informed  her  the  goods 
had  gone  to  Marionville,  Kansas. 

On  cross-examination,  she  stated  she  was  delayed  at  Chat- 
ham, sick,  one  week ;  then  went  to  Springfield,  Missouri,  the 
nearest  station  on  the  railroad  to  Marionville,  and  where  the 
goods  would  stop  on  their  way  to  Marionville;  met  her  hus- 
band at  Springfield ;  went  there  to  get  the  goods ;  went  from 
there  to  Dallas  county  ;  there  were  only  two  packages  shipped, 
a  chest,  and  a  bundle  made  up  of  a  feather  bed  and  articles 
inside  of  it;  they  had  no  mark  on  them  when  taken  to  the 
depot  at  Springfield,  Illinois,  except  a  card  on  which  was  her 
husband's  name,  and  Marionville,  Missouri;  gave  the  man  at 
the  depot  a  letter  and  told  him  to  mark  the  goods  by  that  let- 
ter. The  heading  of  this  letter  was  as  follows  :  "  20  section, 
S.  P.  R.  R-,  Marionville,  Missouri,  April  7,  1870." 

The  witness  then  described  all  the  articles  in  the  chest  and 
bundle. 

W.  J.  Flynn  testified,  for  appellants,  that,  at  the  time  spoken 
of,  he  was  check  clerk  of  this  company  at  Springfield,  Illi- 
nois; don't  know  that  he  ever  saw  the  woman  who  had  testi- 
fied ;  knows  that  he  marked  the  goods ;  never  knew  the  con- 
tents of  the  packages;  a  woman  brought  him  a  letter  and  the 
goods ;  she  did  not  want  the  goods  sent  to  the  place  named  in 
the  letter;  marked  them  strictly  as  she  directed;  don't  re- 
member what  she  said;  was  not  his  duty  to  mark  goods;  not 
allowed  to  receive  goods  unless  marked ;  marked  them  for  the 
accommodation  of  the  woman,  not  for  the  railroad  company. 
The  covering  of  the  chest  being  produced,  and  witness  asked 
if  he  recognized  it,  the  address  being  "  P.  Shea,  Marionville, 
Kansas,"  he  said  he  wrote  the  address  except  the  word  "  Mis- 
souri" crossed  out;  that  was  not  there  when  he  marked  the 
goods;  don't  remember  the  woman  nor  the  conversation  with 
her;  did  not  think  the  letter-head  was  the  same  shown  him  by 
the  witness. 
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The  railroad  receipt  was  then  produced  by  the  plaintiff,  and 
witness  said  he  made  it  out  and  marked  the  goods  as  they  are 
in  the  receipt;  knows  he  gave  the  receipt  only  from  the  fact 
that  it  is  in  his  handwriting. 

This  receipt  reads,  "  Eeceived  of  Mrs.  I.  Shea,  in  apparent 
good  order,  and  to  be  transported, "  etc.  Dated  at  Springfield, 
111.,  29th  April,  1870.  In  the  margin  appear  these  words : 
"  P.  Shea,  Marionville,  Lawrence  county,  Kansas." 

Here  is  a  conflict  of  evidence  which  the  jury  alone  could 
settle,  and  we  have  no  hesitancy  in  coming  to  the  same  con- 
clusion the  jury  did.  The  witness  Flynn  remembers  nothing 
of  the  transaction  only  from  seeing  his  handwriting  in  the 
receipt ;  remembers  none  of  the  directions  given  him  by  the 
plaintiff;  recollects  nothing  of  the  letter-head  shown  him,  but 
says  he  does  not  think  it  is  the  same  as  the  one  shown  him. 
On  all  these  points  the  testimony  of  the  plaintiff  is  clear 
and  positive,  and  was  entitled  to  more  weight  with  the  jury 
than  the  testimony  of  Flynn.  As  to  the  address  on  the  chest, 
it  is  very  certain  it  once  had  the  proper  address,  "Missouri," 
but  by  some  unexplained  means,  that  word  was  erased,  and 
"Kansas"  substituted. 

As  to  the  bill  of  lading,  or  receipt,  it  required  but  little 
persuasion  to  induce  a  jury  to  believe  that  the  agent,  through 
inattention,  made  the  mistake.  How  often  are  such  agents 
careless  and  inattentive,  seeming  to  take  no  interest  in  prop- 
erty committed  to  their  charge,  and,  if  not  carefully  super- 
vised, as  apt  to  give  a  wrong  direction  to  a  package  as  the 
right  one.  All  the  facts  about  the  receipt  of  the  goods  by 
the  agent  were  fully  before  the  jury,  and  the  directions  given 
the  agent  were  positively  sworn  to.  He  did  not  obey  them, 
and  his  superiors  must  be  accountable  for  the  natural  conse- 
quences flowing  therefrom. 

Under  this  head,  appellants  say,  the  testimony  of  the  plain- 
tiff was  extraordinary;  that,  being  the  wife  of  a  poor  man,  a 
laborer  on  a  railroad,  she  should  possess  silk  dresses,  costly 
furs  and  solid  silverware,  is  very  strange,  and  what  is  more 


1873.]  C.  &  A.  K.  R.  Co.  v.  Shea.  475 

Opinion  of  the  Court. 

singular  is  the  placing  such  goods  in  the  package,  and  their 
existence  not  sought  to  be  established  by  any  evidence  except 
her  own  testimony. 

This  is  a  fair  argument  for  the  jury,  and  was  doubtless 
used  before  them,  and  they  may  have  thought,  and  did  think, 
it  was  not  impossible  or  improbable  that  the  wife  of  a  rail- 
road laborer  might  be  the  owner  of  such  property.  It  is 
certain  she  was  not  required  to  tell  where  or  how  she  got  all 
of  it.  Some  of  it — the  blankets,  the  silk  poplin  dress  and  the 
brocha  shawl-  she  said  were  the  gift  of  her  husband;  the  set 
of  mink  furs,  the  victorine  and  the  muff,  were  a  present  from 
her  brother. 

Appellants  urge  that  her  testimony  is  not  only  singular  and 
extremely  suspicious  in  itself,  but  is  rendered  more  so  by  the 
testimony  of  the  Beebes,  husband  and  wife.  That  testimony, 
the  jury  might  well  say,  as  we  would  say,  related  to  a  differ- 
ent person,  one  Phoebe  Shea,  a  woman  twenty-eight  or  thirty 
years  old  two  years  before  they  testified,  and  weighing  one 
hundred  fifteen  or  twenty  pounds.  To  this  Phoebe  Shea  they 
knew  of  a  box  and  bundle  being  shipped,  marked  "P.  Shea, 
Columbus,  Kansas."  This  box  was  opened  by  the  Beebes, 
and  anjnventory  taken  of  old  duds,  worth  in  all  about  sixty- 
seven  dollars.  This  could  not,  by  any  possibility,  be  the  chest 
and  bundle  shipped  by  appellee,  as  on  the  cover  of  that  chest 
was  this  address :  "  P.  Shea,  Marion ville,  (Missouri  crossed 
out,)  Kansas."  On  this  chest  the  initial  "  P."  stood  for  "  Pat- 
rick," plaintiff's  husband ;  on  the  other  box,  marked  "  Col- 
umbus, Kansas,"  that  "P."  stood  for  " Phoebe,"  who,  doubt- 
less, owned  it  and  its  contents. 

An  intelligent  jury,  as  this  was  who  tried  this  cause,  or 
presumed  to  have  been,  and  as  all  juries  are,  or  presumed  to 
be,  must  have  fully  considered  that  railroad  companies,  per- 
haps in  a  greater  degree  than  others,  are  subject  to  gross  im- 
positions in  cases  of  this  character,  and  in  considering  this 
fact,  they  could  readily  believe,  under  the  strong  facts  of  this 
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case,  that  the  box  with  the  goods  marked  to  "P.  Shea,  Col- 
umbus, Kansas,"  was  not  the  box  delivered  by  the  plaintiff  to 
be  marked  "  P.  Shea,  Marionville,  Missouri,"  and  which  ap- 
pears to  have  been  so  marked,  but  "Missouri"  erased  and  the 
word  "Kansas"  added. 

The  next  point  made  by  appellants  is,  that,  admitting  the 
plaintiff's  statements  to  be  true,  they  show  she  committed  a 
fraud  on  the  company,  and  ought  not  to  recover. 

Whilst  appellants  are  willing  to  admit  the  law  is  well  set- 
tled that  it  is  not  the  duty  of  a  carrier  to  inquire  as  to  the 
contents  of  packages  delivered  for  shipment  when  such  con- 
tents are  not  known,  yet  it  is  not  less  a  fraud  in  the  shipper 
to  do  any  act  by  which  such  inquiry  is  avoided  or  precluded. 

When  the  chest  and  bundle  were  delivered  to  the  agent,  no 
inquiry  was  made  by  him  of  the  contents  of  either,  nor  were 
any  representations  made  by  the  plaintiff  as  to  their  contents. 
On  the  receipt  given  to  her,  is  this  entry  under  the  head 
"Articles:"  1  chest  goods,  1  bundle  bedding.  This  descrip- 
tion was  undoubtedly  true,  for  the  testimony  establishes  it. 
What  did  the  bundle  of  bedding  indicate?  Nothing  more 
than  what  it  appeared.  It  was,  in  appearance,  a  bed  and  bed- 
ding, packed  or  rolled  into  a  bundle,  and  was  received  as  such, 
and  no  doubt  passed  as  in  the  lowest  class  of  freight,  and 
rated  accordingly.  No  person,  seeing  such  a  bundle,  present- 
ing all  the  external  evidences  of  its  real  nature,  could  for  a 
moment  suppose  it  contained  within  it,  in  the  form  of  silk 
dresses,  a  valuable  shawl,  a  set  of  furs,  and  other  articles,  in 
all  valued  at  near  two  hundred  dollars.  It  was  received  as 
a  bundle  of  bedding,  and  the  servants  of  the  company  could 
not  have  considered  it  as  anything  else  than  what  it  appeared 
to  be.  Such  a  bundle,  from  its  appearance,  would  indicate  a 
value  of  perhaps  thirty  or  forty  dollars. 

Waiving  the  question  whether  a  carrier  is  bound  to  inquire 
into  the  contents  or  value  of  packages  intrusted  to  him,  or 
the  shipper  to  disclose  it,  it  is  well  settled  the  latter  has  no 
right  to  use  any  deception  with  the  carrier. 
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A  common  carrier  is  regarded  in  the  light  of  an  insurer, 
and  the  courts  of  this  country  and  of  England  have  steadily 
adhered  to  the  rules  public  policy  has  demanded  should  be 
prescribed  for  him,  and  which  have  proved  of  such  great 
value  to  the  morals  and  commerce  of  both  countries.  He 
being  regarded  in  the  light  of  an  insurer,  he  is  answerable  for 
every  loss  which  can  not  be  attributed  to  the  act  of  God  or 
a  public  enemy.  The  law  presumes  against  the  common  car- 
rier. Although  this  is  so,  and  he  is  responsible  for  the  loss  of 
an  article  delivered  to  him  which  he  is  bound  to  carry,  and 
becomes  the  insurer  for  its  safe  delivery,  the  rule  itself  is  sub- 
ject to  a  reasonable  qualification,  for,  if  the  owner  of  the  article 
is  guilty  of  any  fraud  or  imposition  in  respect  to  the  carrier, 
as,  by  concealing  the  nature  or  value  of  the  article,  or  deludes 
the  carrier  by  his  own  carelessness  in  treating  the  parcel  as  a 
thing  of  no  value,  the  owner  can  not  hold  the  carrier  liable 
for  the  loss  of  the  goods.  Such  an  imposition  destroys  all 
just  claim  to  indemnity,  for  the  reason  it  goes  to  deprive  the 
carrier  of  the  compensation  which  he  is  entitled  to  in  propor- 
tion to  the  value  of  the  article  intrusted  to  his  care,  and  the 
consequent  risk  which  he  incurs ;  and  it  tends  to  lessen  the 
vigilance  the  carrier  would  otherwise  bestow.  2  Kent's  Com. 
802. 

The  same  doctrine  is  found  in  Story  on  Bailment,  sec.  565, 
and  in  the  cases  cited  by  appellants :  JRelf  v.  Rapjy,  3  Watts 
&  Serg.  21 ;  Hollister  v.  Nowlen,  19  Wend.  234,  and  Cole  v. 
Goodwin  et  al.  ib.  251. 

This  court,  in  Chicago  and  Aurora  R.  R.  Co.  v.  Thompson, 
19  111.  578,  had  occasion  to  examine  this  question,  and  it  will 
there  be  found  discussed  at  some  length. 

That  was  a  case  where  a  box  had  been  delivered  by  the 
plaintiff  to  the  railroad  company  to  be  carried  from  Aurora 
to  Earlville  and  there  delivered.  The  box  was  lost.  The 
plaintiff  brought  his  action,  claiming  that  in  this  box  there 
were  seven  hundred  and  fifty  dollars  in  money,  besides  articles 
proper  to  be  carried  in  a  box  of  mean  appearance  such  as  this 
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was.  After  discussing  the  question  as  to  whether  this  money, 
composed  of  bank  bills  chiefly,  was  goods  and  chattels,  and 
admitting  the  company  were  common  carriers  of  bank  bills 
for  hire,  the  court  said,  on  receiving  them,  they  became  in- 
surers against  every  thing  but  inevitable  accident,  and  the 
principles  appertaining  to  the  relation  of  insurer  and  insured 
must  apply.  The  company  is  the  insurer,  the  owner,  or  party 
freighting,  the  insured,  and  the  premium  is  the  price  paid  for 
transportation,  or  freight  charges,  bearing  some  proportion  to 
the  risk;  their  insurance  being  in  respect  of  the  reward  they 
are  to  receive.  Now,  to  make  a  contract  of  insurance  valid 
and  binding,  there  must  be  good  faith  on  the  part  of  the  in- 
sured. After  commenting  on  the  case  of  Carter  v.  Boehm,  3 
Burr.  1905,  the  court  say,  it  seems  that  concealment,  or  the 
suppression  of  any  fact  or  circumstance  material  to  the  risk, 
is  fatal  to  the  contract ;  without  any  special  agreement,  it  is 
a  species  of  fraud,  a  suppressio  veri,  rendering  the  contract 
void  ab  initio.  Testing  the  case  by  these  principles,  the  car- 
riers were  held  not  liable  for  the  bank  bills,  for,  although 
there  were  no  verbal  representations  of  any  kind  made  by  the 
shippers,  there  was  that  which  was  equivalent  to  it  in  the 
structure  and  appearance  of  the  box  in  which  it  is  said  those 
bills  were  placed ;  that,  according  to  the  description  given  of 
it  by  the  witnesses,  told  only  the  plain  and  simple  tale,  that 
tools,  bedclothes  and  bedding,  and  some  other  cheap  articles, 
were  in  it — such  as  were  usually  in  such  a  box  for  the  usual 
freight  charges. 

The  fact  most  important  to  the  insurers  to  know,  that, 
among  this  paltry  stuff  was  a  valise  with  seven  hundred  and 
fifty  dollars  in  bank  bills  in  it,  was  not  disclosed.  The  owner 
treating  the  box  as  of  no  particular  value,  shipping  it  as  com- 
mon freight,  concealing  its  true  value,  deludes  and  deceives 
the  carrier ;  an  imposition  is  practiced  upon  him  to  deprive  him 
of  the  compensation  to  which  he  is  entitled,  that  being  in 
some  proportion  to  the  value  of  the  article  intrusted  to  his 
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care,  and  the  consequent  risk  he  incurs,  and  it  tends  to  lessen 
the  vigilance  he  would  otherwise  bestow. 

The  English  and  other  authorities  are  referred  to  and  com- 
mented on,  and  the  court  said,  in  this  case,  as  in  Paynton's 
case,  4  Burrows,  2298,  the  owner  of  the  money  was  guilty  of 
a  fraud  upon  the  carrier  in  concealing  in  a  rough  box,  stuffed 
with  feather  beds  and  bedding,  tinware,  dishes,  etc.,  a  very 
large  sum  of  money.  This  artifice,  giving  the  box  a  mean  or 
common  appearance,  and  thereby  inducing  the  carrier  to  think 
it  of  no  particular  value,  and  so  prevent  him  from  making 
inquiries,  ought  to  be  regarded  as  pregnant  proof  of  fraud. 
It  was  no  answer  to  say  that  the  carrier  made  no  inquiry  about 
the  box.  The  artifice  resorted  to  precluded  inquiry.  It  was 
complete.  There  was  nothing  about  it  to  excite  special  atten- 
tion to  it.  The  owner  gave  out  that  the  box  was  not  more 
valuable  than  it  appeared  to  be,  by  treating  it  with  so  little 
care  as  he  did,  provoking  a  corresponding  care  only  on  the 
part  of  the  carrier. 

It  was  on  substantially  the  same  principles  the  case  of  The 
Cin.  and  Chi.  Air  Line  B.  B.  Co.  v.  Marcus,  38  111.  219,  was 
decided.  There  it  was  held  that,  to  create  the  liability  of 
common  carriers,  the  shipper  must  act  in  good  faith ;  that 
fraud  avoids  all  contracts.  The  case  in  21  111.  supra,  was 
there  cited  and  approved. 

Neither  of  these  cases  is  cited  by  appellants.  For  aught 
%we  can  see,  they  cover  the  principles  for  which  they  contend, 
and  we  have  no  desire  to  take  back  anything  material  said  in 
them. 

This  case  is  so  much  like  Thompson's  case,  supra,  that  the 
difference  is  immaterial.  It  may  be  said  in  this  case,  as  in 
that,  good  faith  was  required  of  this  plaintiff  in  shipping  her 
goods,  and  she  had  no  right  to  resort  to  any  artifice  in  that 
behalf,  calculated  to  deceive  the  carrier.  Though  she  made 
no  verbal  representations  to  him  as  to  the  value  of  the  goods, 
she  did,  by  the  shape  .she  gave  them,  tell  him  it  was  a  bundle 
of  bedding — only  that  and  nothing  more.     That  told  only  a 
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simple  tale.  The  fact  most  important  for  the  carrier,  he  being 
an  insurer,  that,  in  that  plain  bundle  of  bedding  there  were 
goods  of  the  value  of  near  two  hundred  dollars,  was  withheld. 
She  herself  treating  the  bundle  as  one  of  bedding  only,  and 
of  no  great  value,  shipping  it  as  low  class  freight,  concealing 
its  true  value,  deluded  and  deceived  the  carrier;  an  imposi- 
tion was  practiced  upon  him,  to  deprive  him  of  the  compen- 
sation to  which  he  was  entitled,  that  being  in  some  proportion 
to  the  value  of  the  articles  intrusted  to  him,  and  the  conse- 
quent risk  he  incurred,  and  tended  to  lessen  the  vigilance  he 
might  otherwise  have  bestowed.  The  artifice  resorted  to  pre- 
cluded inquiry  by  the  carrier.  Who  would  think  of  asking 
the  shipper  of  a  feather  bed  and  bedding,  rolled  up  in  a 
bundle,  if  it  contained  silk  dresses,  brocha  shawls,  victorines, 
or  sets  of  furs  ?     We  think  this  point  is  well  made. 

The  remaining  point,  and  which  appellants  insist  is  their 
main  point,  brings  up  the  question  of  the  right  of  this  plain- 
tiff, being  a  married  woman,  to  an  action  for  this  property. 
WTe  do  not  consider  that  any  question,  such  as  appellants  seek 
here  to  raise,  belongs  to  the  case.  It  is  quite  immaterial  who 
was  the  absolute  and  legal  owner  of  this  property.  It  is  suf- 
ficient the  plaintiff  was  the  bailor  and  consignor,  as  appears 
by  the  receipt,  and  that  such  a  party  can  sue,  is  well  settled. 
G.  W.  R.  R.  Co.  of  1859  v.  McComas,  33  111.  186. 

That  the  plaintiff  had  a  right  to  ship  her  own  property  by 
rail,  will  not  be  questioned.  The  company,  having  recognized 
her  as  the  owner,  are  not  now  at  liberty  to  dispute  it.  The 
question  can  only  be  raised  by  the  husband  or  a  creditor. 

It  appears  in  the  case,  that  the  box,  or  chest,  and  bed,  were 
recovered  by  appellants,  and  produced  for  the  examination  of 
appellee.  For  the  contents  of  the  chest  and  their  value,  she 
could  undoubtedly  recover.  It  appeared,  on  examination, 
many  of  the  articles  contained  in  it  when  delivered  to  appel- 
lants, had  been  abstracted.  For  these  the  right  to  recover  is 
undoubted,  but  for  the  articles  said  to  have  been  concealed  in 
the  bed  and  bedding,  appellee  is  not  entitled  to  recover,  save 
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only  for  such  articles  therein  as  can  be  properly  called  bed- 
ding, such  as  pillows,  blankets,  and  the  like. 

For  the  reasons  given  the  judgment  is  reversed,  and  the 
cause  remanded  for  further  proceeding  consistent  with  this 

opinion. 

Judgment  reversed. 


Uriah  Mann  et  ah 

v. 

George  B,  Richardson. 

1.  Commissioners  of  highways— power  to  submit  damages  for  land 
taken  for  road  to  arbitration.  Where  commissioners  of  highways  are 
unable  to  agree  with  the  owner  of  land  over  which  a  highway  is  sought 
to  be  laid  out,  as  to  the  damages  to  be  paid  him,  they  have  no  authority 
to  submit  the  question  of  such  damages  to  arbitration,  and  thus  bind  their 
town. 

2.  Arbitration — of  a  public  interest  by  officer.  Where  the  law  imposes 
a  personal  duty  upon  an  officer  in  relation  to  a  matter  of  public  interest, 
he  can  not  delegate  it  to  others,  and  therefore,  such  officer  cannot  submit 
such  matters  to  arbitration. 

3.  Agency— personal  liability  where  he  exceeds  his  power.  Where  \  an 
agent  undertakes  to  contract  on  behalf  of  an  individual  or  corporation, 
and  contracts  in  a  manner  which  is  not  legally  binding  upon  his  princi- 
pal, he  will  be  personally  responsible,  as  he  is  presumed,  in  such  case, 
to  know  the  exact  extent  of  his  authority. 

4.  Officer — whether  liable  on  contracts  beyond  his  authority.  But  where 
an  officer  or  public  agent  contracts  in  good  faith  with  parties  having 
knowledge  of  the  extent  of  his  authority,  or  who  have  equal  means  of 
knowledge,  he  will  not  become  individually  liable,  unless  the  intent  to 
incur  personal  liability  is  clearly  expressed,  although  it  should  be  found 
that,  through  ignorance  of  the  law,  he  may  have  exceeded  his  authority. 

5.  Thus,  where  commissioners  of  highways,  in  a  proceeding  to  lay  out 
a  highway,  being  unable  to  agree  with  a  land  owner  as  to  the  dam- 
ages he  would  sustain,  submitted  the  matter  of  damages  to  arbitration, 

31— 66th  III. 


482  Manx  et  al.  v.  Richardsox.  [J 


an, 


Statement  of  the  case. 


and  executed  their  bond  in  their  individual  names  containing  an  express 
covenant  to  abide  by  and  perform  the  award,  they  having  no  power  to 
bind  their  town  in  this  manner,  it  was  held,  that  they  were  not  individually 
liable  on  such  bond. 

6.  Arbitration  bond.  Where  parties  enter  into  a  bond  conditioned 
that  they  will  abide  by  and  perform  an  award  to  be  made  by  the  persons 
chosen,  if  it  be  made  in  writing,  under  the  hands  and  seals  of  the  arbi- 
trators, by  a  day  stated,  they  will  not  be  liable  upon  an  award  not  under 
seal ;  and  a  declaration  on  such  bond  will  be  fatally  defective,  if  it  fails 
to  aver  that  the  award  was  made  under  the  seals  of  the  arbitrators. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county; 
the  Hon.  Johx  A.  McClerxaxd,  Judge,  presiding. 

This  was  an  action  of  debt,  upon  an  award,  brought  by- 
George  B.  Richardson  against  Uriah  Mann  and  Daniel  Bailey. 

The  defendants,  as  commissioners  of  highways,  had  taken 
steps  to  lay  out  a  public  road  over  the  land  of  the  plaintiff, 
and  being  unable  to  agree  with  him  as  to  the  damages  he 
was  entitled  to  receive  from  the  town,  they  and  the  plaintiff 
entered  into  the  following  submission  of  the  matter  to  arbi- 
tration: "We,  the  undersigned,  hereby  mutually  agree  to 
submit  our  matters  in  difference  in  regard  to  building  a  cer- 
tain road  near  the  Sangamon  river,  at  Howlett,  to  the  award 
and  determination  of  R.  H.  Constant,  John  Wilson,  and  such 
third  person  as  said  Constant  and  Wilson  may  agree  upon,  if 
a  third  person  should  become  necessary,  for  them  to  hear  and 
determine  the  same,  and  make  their  award  in  writing,  on  or 
before  the  first  day  of  November  next.  Witness  our  hands 
and  seals  this  3d  day  of  September,  A.  D.  1868." 

The  parties  entered  into  bonds,  each  to  the  other,  in  the 
penal  sum  of  $1000,  conditioned  to  abide  by  and  perform  the 
award  to  be  made  under  such  submission,  provided  such  award 
was  made  in  writing,  under  the  hands  and  seals  of  said  arbi- 
trators, and  ready  to  be  delivered  on  or  before  the  first  day 
of  November  thereafter. 

The  two  arbitrators  selected  a  third,  and  they  awarded  that 
the  plaintiff  "recover  of  Uriah   Mann    and    Daniel  Bailey, 
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commissioners  of  highways,"  etc.,  the  sum  of  $650  in  full  of 
all  matters  referred.  This  award  was  dated  Sept.  5, 1868,  and 
signed  by  the  arbitrators,  but  was  not  under  seal. 

A  stipulation  was  entered  into  that  the  demurrer  previ- 
ously filed  to  the  declaration  should  be  withdrawn,  and  that 
the  plea  of  nil  debet  should  be  considered  as  applying  to  all 
the  counts,  with  leave  to  interpose  any  matters  of  defense 
under  the  same,  and  that  the  defendants  might,  on  the  trial, 
take  any  exceptions  to  the  award  that  could  have  been  raised 
on  demurrer.  There  was  also  a  stipulation  containing  an 
agreed  statement  of  the  facts.  The  cause  was  tried  by  the 
court  without  a  jury,  and  judgment  rendered  in  favor  of  the 
plaintiff  for  §650  and  costs  of  suit. 

Messrs.  Stuart,  Edwards  &  Brown,  for  the  plaintiffs  in 
error. 

Messrs.  Hay,  Greene  &  Littler,  for  the  defendant  in 
error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

It  is  sought  to  hold  plaintiffs  in  error  personally  liable  to 
perform  the  award  upon  which  the  action  is  brought,  mainly 
on  the  ground  that  the  parties  to  the  submission,  by  deed 
inter-  partes,  contracted  as  principals,  and  are  thereby  estopped 
to  deny  that  they  contracted  in  that  capacity.  As  tending  to 
strengthen  this  view  it  is  insisted  they  had  no  authority  to 
submit  the  controversy  to  arbitration  except  for  their  own 
purposes  and  on  their  own  responsibility,  and  the  law  pre- 
sumes that  they  only  intended  to  do  what  they  lawfully 
might.  The  position  assumed  involves  a  question  of  fact 
and  one  of  law. 

There  is  nothing  on  the  face  of  the  papers  that  indicates 
that  they  were  executed  by  plaintiffs  in  error  in  any  other 
than  their  individual  capacity.  The  admitted  facts,  however, 
show  they  acted  as  commissioners  of  highways  in  the  steps 
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they  took  concerning  the  road  referred  to  in  the  arbitration 
proceedings,  and  that  the  controversy  submitted  to  the  arbi- 
trators related  only  to  the  taking  of  the  land  of  defendant  in 
error  for  a  public  highway,  which  was  so  taken,  all  of  which 
was  known  to  him  and  the  arbitrators  at  the  time. 

The  statute  makes  it  the  duty  of  the  highway  commission- 
ers, in  case  they  can  not  agree  with  the  owner,  to  assess  the 
damages  that  he  will  sustain  by  reason  of  the  construction  of 
a  road  across  his  lands.  It  is  a  personal  duty  imposed  upon 
them  by  law,  and  they  can  not  delegate  it  to  others.  They 
can  not  submit  such  matters  to  arbitration,  simply  for  the 
reason  the  statute  has  conferred  no  such  power  upon  them. 
It  is  quite  clear  the  town  of  which  they  were  officers  was  in 
no  way  bound  by  their  action. 

There  was  a  total  want  of  authority  to  bind  the  town,  and 
both  parties  are  presumed  to  have  been  aware  of  it  at  the 
time  they  entered  into  the  arbitration.  The  controversy  sub- 
mitted was  of  a  public,  not  private  interest.  Plaintiffs  in 
error  had  no  more  personal  interest  in  it  than  any  other  citi- 
zen of  the  town.  They  acted  in  behalf  of  the  public,  whom 
they  represented,  and  they  will  not  be  held  personally  liable 
unless  they  have  in  the  agreement  used  apt  words  to  charge 
themselves,  that  manifest  a  clear  intention  to  do  so. 

Was  there  a  personal  undertaking  on  the  part  of  plaintiffs 
in  error  to  perform  the  award?  It  is  obvious  that  no  such 
agreement  is  contained  in  the  submission  itself.  That  simply 
submits  the  interest  of  the  town  to  arbitration,  which  it  is 
conceded  they  had  no  right  to  do.  Their  undertaking  is  to 
be  found  alone  in  the  arbitration  bond,  and  nowhere  else.  It 
contains  an  express  covenant  to  abide  by  and  perform  the 
award,  if  it  shall  be  made  in  writing  under  the  hands  and 
seals  of  the  arbitrators  and  by  the  day  stated. 

It  is  a  proposition  too  plain  to  require  the  citation  of 
authorities  to  support,  that  if  the  award  was  not  made  by  the 
day  fixed  and  in  the    manner   prescribed  in  the  conditions 


1873.]  Mann  et  at.  v.  Bjchakdson.  485 

Opinion  of  the  Court. 

annexed  to  the  bond,  the  obligors  would  be  under  no  legal 
obligation  to  perform  it. 

No  doubt  is  entertained  that  the  action  can  only  be  main- 
tained on  the  bond,  if  at  all,  for  it  contains  the  only  express 
agreement  to  perform  the  award.  If  the  first  count  in  the 
declaration  is  intended  to  be  a  count  on  the  bond,  it  is  defect- 
ive in  not  averring  that  the  award  was  made  under  the  seals 
of  the  arbitrators,  and  there  is  no  proof  in  the  record  that 
would  sustain  such  an  averment.  This  was  one  of  the  con- 
ditions upon  which  the  obligors  agreed  to  perform  the  award, 
and  the  defect  is  fatal  to  the  right  of  recovery. 

The  second  count  is  upon  the  award  as  having  been  made 
in  accordance  with  the  terms  of  the  submission,  which  does 
not  show  any  undertaking  to  perform  it  such  as  would  sup- 
port an  action.  It  is  not  perceived  how  plaintiffs  in  error 
can  be  held  personally  liable  under  the  admitted  facts,  on  the 
principle  announced  in  Wheeler  v.  Reed,  36  111.  91.  On  the 
authority  of  Motts  v.  Hicks,  1  Cowen,  513,  and  other  cases 
cited,  it  was  held  that  where  a  person  undertakes  to  contract 
as  agent  for  an  individual  or  corporation,  and  contracts  in  a 
manner  which  is  not  legally  binding  upon  his  principal,  he  is 
personally  responsible.  This  is  unquestionably  good  law, 
but  has  no  application  to  the  case  at  bar.  A  distinction  has 
been  taken,  which  has  its  foundation  in  reason  and  is  supported 
by  authority,  in  favor  of  public  agents  acting  within  the  scope 
of  their  general  powers.  When  such  agents  in  good  faith 
contract  with  parties  having  full  knowledge  of  the  extent  of 
their  authority,  or  who  have  equal  means  of  knowledge  with 
themselves,  they  do  not  become  individually  liable,  unless  the 
intent  to  incur  personal  responsibility  is  clearly  expressed, 
although  it  should  be  found  that  through  ignorance  of  the 
law  they  may  have  exceeded  their  authority.  It  was  so  held 
in  Sandborn  v.  Neat,  4  Min.  126  ;  see  also  Parks  v.  Boss,  11 
Howard,  U.  S.  374. 

The  rule  established  by  these  cases  is  a  reasonable  one,  and, 
in  our  judgment,  tends  to  promote  justice.     Inferior  officers, 
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like  commissioners  of  highways,  may  be  honestly  mistaken  as 
to  the  extent  of  the  power  conferred  upon  them  by  statute. 
When  such  officers,  and  persons  with  whom  they  have  official 
business,  in  ignorance  of  the  extent  of  their  powers,  contract 
in  reference  to  the  duties  of  their,  office,  and  it  afterwards 
turns  out  that  the  town,  on  behalf  of  which  they  were  acting, 
was  not  bound  by  their  action,  to  hold  them  personally  liable, 
would  be  to  adopt  a  most  unconscionable  rule,  that  would 
ensnare  honest  men  who  undertake  to  perform  these  onerous 
duties  for  the  public  interest  without  any  adequate  compensa- 
tion. The  more  reasonable  doctrine  is,  to  hold  that  such  con- 
tracts are  not  binding  on  either  party;  and  we  think  these 
principles  were  recognized  by  this  court  in  Duncan  et  al  v. 
Niks,  32  111.  532. 

In  this  instance,  it  may  be  all  parties  concerned  believed  it 
was  within  the  just  exercise  of  the  powers  conferred  upon  the 
commissioners  of  highways  to  submit  the  question  of  damages 
to  arbitration,  and  when  the  amount  should  be  found  it  could 
be  certified  to  the  proper  officers  for  allowance.  This  view 
is  strengthened  by  the  fact  that  one  of  the  commissioners 
did  make  a  certificate,  as  in  the  case  of  assessment  of  dam- 
ages, and  gave  it  to  defendant  in  error  to  be  presented,  but 
for  some  reason  the  other  refused  to  sign  it,  and  by  the  fur- 
ther fact  the  award  is  against  plaintiffs  in  error  by  the  descrip- 
tion of  "  commissioners  of  highways,  etc." 

For  this  mistake  in  judgment,  honestly  entertained  by  both 
parties,  it  seems  to  us  it  would  be  a  harsh  rule  that  would 
hold  these  officers  personally  liable  for  the  amount  of  the 
award.  If  the  town  did  not  adopt  the  award  and  pay  the 
damages,  defendant  in  error  was  under  no  sort  of  obligation 
to  surrender  his  land  for  public  use,  and  if  he  did  so  without 
first  demanding  his  damages,  it  was  his  own  folly. 

This  case  bears  no  analogy  to  that  class  of  cases  wThere  the 
agent  contracts  on  behalf  of  an  individual  or  corporation, 
where  the  agent  is  presumed  to  know  the  exact  extent  of  his 
authority  in  the  premises.     In  the  one  case  his  authority  is 
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derived    from  private   instructions,   and  in   the    other    from 

public  laws.     The  principles  which  control  this  class  of  cases 

can  have  no  application  to  the  case  at  bar. 

For  the  reasons  given  the  judgment  must  be  reversed  and 

the  cause  remanded. 

Judgment  reversed. 


Charlotte  H.  Nelson 

v. 
John  E.  Hayner  et  al. 

1.  Partnership — relation  of  surviving  partners  after  death  of  one,  to  rep- 
resentatives of  deceased  partner.  The  death  of  a  partner  is,  ipso  facto,  from 
the  time  of  the  death,  a  dissolution  of  the  partnership,  however  numerous 
the  association  may  be.  But  a  community  of  interest  still  exists  between 
the  survivors  and  the  representatives  of  the  deceased  partner,  and  the  lat- 
ter have  a  right  to  insist  on  the  application  of  the  joint  property  to  the 
payment  of  the  joint  debts,  and  a  due  distribution  of  the  surplus.  So  long 
as  these  objects  remain  to  be  accomplished,  the  partnership  may  be  con- 
sidered as  having  a  limited  continuance. 

2.  Same — remedy  against  surviving  partner.  If  the  surviving  partner 
does  not  account  in  a  reasonable  time,  a  court  of  chancery  will  grant  an 
injunction  to  restrain  him  from  acting,  and  appoint  a  receiver  and  direct 
the  account  to  be  taken. 

3.  Same— fiduciary  relation  of  surviving  partner.  In  equity,  the  sur- 
viving partners  are  treated  as  trustees,  with  the  fiduciary  relation  existing 
between  them  and  the  representatives  of  the  deceased  partner,  of  trustees 
to  cestuis  que  trust. 

4.  Same — effect  of  the  statute  of  1869  on  the  relation.  While  the  statute 
of  1869,  in  respect  to  the  settlement  of  estates  of  deceased  partners,  pro- 
vides some  remedies  which  may  be  regarded  as  cumulative,  it  does  not 
change  the  nature  of  the  relation  between  the  surviving  partners  and  the 
representatives  of  the  deceased  partner,  and  does  not  affect  the  right  of 
the  latter  to  have  the  joint  property  applied  to  the  payment  of  the  joint 
debts,  and  a  due  distribution  of  the  surplus,  but  is  rather  confirmatory  of 
these  rights,  as  previously  recognized  in  courts  of  equity. 
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5-  Same— surviving  partners  can  not  purchase  of  themselves  the  property 
of  the  late  firm.  Where,  after  the  death  of  a  partner,  the  survivors,  one  of 
whom  was  the  executor  of  the  will  of  the  deceased  partner,  formed  them- 
selves into  a  new  firm  and  purchased  from  themselves  the  whole  of  the  in- 
terest of  the  deceased  at  ten  per  cent  below  its  appraised  value,  to  be  paid 
for  in  four  equal  installments  in  six,  twelve,  eighteen  and  twenty-four 
months,  without  interest  or  security :  Held,  that  a  decree  confirming  such 
pretended  sale  was  palpably  erroneous,  as  the  sale  was  void. 

6.  Contract — parties  to.  It  is  indispensable  to  every  legal  contract 
that  there  be  two  contracting  parties  competent  to  contract,  therefore  an 
attempted  sale  from  one  man  to  himself,  or  from  surviving  partners  to 
themselves,  is  void. 

7.  Fiduciary — dealing  with  the  subject  matter  of  the  trust.  Executors, 
trustees,  and  those  sustaining  fiduciary  relations,  can  not  purchase  prop- 
erty at  their  own  sale,  even  through  the  intervention  of  another  acting 
ostensibly  as  the  purchaser.  Such  a  sale  is  fraudulent^?* se,  and  can  be 
sustained  by  no  explanations  which  do  not  disprove  the  facts. 

8.  Same — reason  of  the  rule.  This  doctrine  is  based  upon  an  inflexible 
rule  of  public  policy  which  forbids  those  acting  in  a  fiduciary  capacity 
from  bringing  their  own  personal  interest,  in  any  way,  into  conflict  with 
that  which  their  duty  requires  them  to  do  on  behalf  of  their  cestuis  que 
trust. 

Appeal  from  the  Circuit  Court  of  Madison  county ;   the 
Hon.  Joseph  Gillespie,  Judge,  presiding 

It  appears,  upon  the  face  of  the  bill  filed  by  the  appellees, 
that  they  are  surviving  partners  of  Arba  Nelson,  deceased, 
who  died  February  6,1871,  leaving  appellant,  Charlotte  Nel- 
son, his  widow,  but  no  children,  surviving  him;  that  he  left 
a  last  will  and  testament,  by  which  he  appointed  appellee 
John  E.  Hayner,  and  one  Whipple,  executors;  that  the  will 
had  been  admitted  to  probate,  and  letters  testamentary  issued 
to  the  executors  named,  who  had  assumed  the  duties  of  ad- 
ministration ;  that,  at  the  time  of  his  death,  Arba  Nelson  was 
a  member  and  owner  of  one-half  of  the  capital  stock  in  one 
firm  dealing  in  agricultural  implements,  saddlery  and  hard- 
ware, of  which  his  co-partners  were  the  said  Hayner,  appel- 
lee, Albert  H.  Drury,  and  Lather  K.  Drury  ;  that  deceased 
was,  at  his  death,  member  of  another  firm  doing  business  as 
v 
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dealers  in  iron  and  hardware,  of  which  the  co-partners  were 
said  Hayner  and  appellees  Wise,  Blake  and  Johnson.  He  was, 
likewise,  owner  of  half  the  stock  of  this  firm;  that  appellees 
and  Luther  K.  Drury,  as  surviving  partners,  had  made  in- 
ventories of  all  the  stock  belonging  to  said  respective  firms 
on  hand  at  the  death  of  Nelson,  and  had  the  same  appraised 
according  to  the  statute,  which  inventories  and  appraisement 
bill  had  been  filed  in  the  probate  court ;  that,  by  such  ap- 
praisement, the  value  of  the  interest  in  the  stock  of  both  said 
firms  was  found  to  be  $34,061.98 ;  that,  on  the  16th  of  Febru- 
ary, 1871,  appellees  having  organized  themselves  into  a  new 
firm,  under  the  name  and  style  of  John  E.  Hayner  &  Co., 
such  new  firm  purchased  from  the  aforesaid  surviving  part- 
ners all  the  entire  stock  in  trade  of  said  former  firms  respec- 
tively ;  that  they  purchased  the  same  at  ten  per  cent  less  than 
the  appraised  value  of  the  same,  on  the  terms  following:  to 
be  paid  in  four  equal  installments,  in  six,  twelve,  eighteen  and 
twenty-four  months  from  the  time  of  such  purchase,  and  that 
the  share  of  said  Arba  Nelson  in  the  proceeds  of  said  sale 
amounted  to  the  sum  of  $30,655.79.  The  bill  then  avers 
that,  on  account  of  the  situation  and  character  of  the  stock  in 
trade  of  the  respective  firms  aforesaid,  the  same  could  not 
have  been  sold  by  the  surviving  partners,  either  at  retail  or 
by  public  sale,  in  parcels  or  in  gross,  without  a  very  great 
and  ruinous  sacrifice,  and  that  the  price  paid  by  complainants 
is  much  more  than  could  have  been  realized  from  the  sale  of 
said  property  in  any  other  way  or  manner;  and  that,  under 
the  circumstances,  no  better  disposition  could  have  been 
made  of  the  said  property  for  the  interest  of  all  parties.  The 
bill  makes  appellant,  the  widow,  the  executors  and  Luther  K. 
Drury  parties  defendant,  and  prays  for  a  decree  confirming 
said  sale,  and  that  the  title  and  possession  of  the  property  be 
established  in  complainants. 

The  widow  answered,  denying  the  alleged  sale,  also  the 
right  of  the  surviving  partners,  etc.;  to  sell  to  themselves,  and 
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insisted  that,  at  all  events,  they  should  have  taken  Nelson's 
interest  at  the  appraised  value. 

Luther  K.  Drury  answered,  John  E.  Hayner  and  Whipple, 
the  executors,  made  default,  replication  was  filed  to  answers, 
and  the  case  heard  upon  pleadings  and  proofs.  The  court 
rendered  a  decree  declaring  said  sale  valid,  and  establishing 
title  and  possession  of  the  property  in  complainants.  From 
this  decree  the  widow,  Charlotte  Nelson,  took  an  appeal  to 
this  court. 

Mr.  Henry  S.  Baker,  for  the  appellant. 

Mr.  Levi  Davis,  and  Mr.  Charles  P.  Wise,  for  the  ap- 
pellees. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

The  death  of  either  partner  is,  ipso  facto,  from  the  time  of 
the  death,  a  dissolution  of  the  partnership,  however  numerous 
the  association  may  be.  But,  notwithstanding  such  dissolu- 
tion, a  community  of  interest  still  exists  between  the  survivor 
and  the  representatives  of  the  deceased  partner,  and  the  rep- 
resentatives have  a  right  to  insist  on  the  application  of  the 
joint  property  to  the  payment  of  the  joint  debts,  and  a  due 
distribution  of  the  surplus.  So  long  as  these  objects  remain 
to  be  accomplished,  the  partnership  may  be  considered  as 
having  a  limited  continuance.  If  the  survivor  does  not  ac- 
count in  a  reasonable  time,  a  court  of  chancery  will  grant  an 
injunction  to  restrain  him  from  acting,  and  appoint  a  receiver 
and  direct  the  account  to  be  taken.  3  Kent's  Com.  *57. 
These  comprise  the  general  outlines  of  the  relations  between 
surviving  partners  and  the  representatives  of  the  deceased 
partner,  and  constitute  the  former  trustees  with  the  fiduciary 
relation  subsisting  between  them  and  the  latter,  of  trustees  to 
cestuis  que  trust 
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It  is  necessary  to  see  whether  the  statute  of  1869,  in  respect 
to  the  settlement  of  estates  of  deceased  partners,  has  made  any 
change  in  these  relations.  The  first  section  requires  the  sur- 
viving partner  or  partners  to  make  a  full,  true  and  complete 
inventory  of  the  estate  of  the  co-partnership  within  his  or 
their  knowledge,  also  of  all  the  liabilities  thereof  at  the  time 
of  the  death  of  the  deceased  partner.  The  survivors  shall  also 
cause  said  estate  to  be  appraised,  in  like  manner  as  the  indi- 
vidual property  of  a  deceased  person,  to  the  probate  court. 
By  the  second  section,  they  are  required  to  return  such  in- 
ventory, list  of  liabilities  and  appraisement  within  sixty  days 
to  the  county  or  circuit  court  of  the  county  of  which  deceased 
was  a  resident,  etc.  Then  the  third  section  declares  that  such 
surviving  partner  or  partners  shall  have  the  right  to  continue 
in  possession  of  the  effects  of  the  partnership  and  settle  its 
business,  but  shall  proceed  thereto,  without  delay,  and  shall 
account  with  the  executor  or  administrator,  and  pay  over 
such  balances  as  may,  from  time  to  time,  be  payable  to  him 
in  right  of  his  testator  or  intestate.  Upon  the  application  of 
the  executor  or  administrator,  the  county  or  circuit  court 
may,  whenever  it  may  appear  necessary,  order  such  surviving 
partner  or  partners  to  render  an  account  to  said  county  or  cir- 
cuit court,  and,  in  case  of  neglect  or  refusal,  may,  aftercita- 
tion,  compel  the  rendition  of  such  account  by  attachment. 

The  fourth  section  provides  that,  upon  the  committal  of 
waste  by  the  surviving  partners,  the  court  may,  upon  proper 
application,  protect  the  estate  of  the  deceased  partner  by  re- 
quiring the  surviving  partners  to  give  security  for  the  faith- 
ful settlement  of  the  affairs  of  the  co-partnership,  and  for 
their  paying  over  to  the  executor,  etc.,  of  the  deceased,  what- 
ever shall  be  found  due,  within  a  time  to  be  fixed  by  the 
court.  This  section  further  provides,  that  giving  such  secu- 
rity may  be  enforced  by  attachment,  or,  upon  refusal  to  give 
such  security,  the  court  may  appoint  a  receiver  of  the  part- 
nership property  and  effects,  with  like  powers  and  duties  of 
receivers  in  courts  of  chancery. 
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The  provisions  of  this  statute  provide  some  remedies  which 
may  be  regarded  as  cumulative,  but  we  perceive  nothing  in 
them  which  changes  the  nature  of  the  relation  between  the 
surviving  partners  and  the  representatives  of  the  deceased 
partner,  or  which  affects  the  right  of  the  representatives  to 
have  the  joint  property  applied  to  the  payment  of  the  joint 
debts,  and  a  due  distribution  of  the  surplus.  But,  on  the 
contrary,  the  statute  is  to  be  considered  as  confirmatory  of 
these  rights  as  previously  recognized  by  equity. 

This  bill  is  filed  by  the  surviving  partners  of  Arba  Nelson, 
who  died  February  6,  1871.  They  allege  the  making  of  the 
inventory  of  the  estate  of  the  co-partnership,  and  also  a  full 
and  true  list  of  the  liabilities  of  the  same  at  the  time  of  Nel- 
son's death  ;  but  there  is  nothing  in  the  bill  showing  what 
those  liabilities  were,  or  what  they  amounted  to,  nor  is  there 
any  allegation  that  they  had  been  paid,  or  that  the  partner- 
ship owed  no  debts  ;  nor  is  there  any  allegation  that  there 
had  been  any  accounting  to  or  settlement  with  the  represen- 
tatives of  the  deceased  partner.  Without  any  of  these  ap- 
pearing, the  bill  simply  shows  that  the  surviving  partners, 
after  the  death  of  Nelson,  organized  themselves  into  a  new 
firm,  under  the  name  and  style  of  John  E.  Hayner  &  Co. 
This  new  firm,  composed  wholly  of  the  surviving  partners  of 
the  two  former  firms,  whose  estate  was  appraised  at  $48,869.51, 
and  one  of  such  surviving  partners  being  also  an  executor  of 
the  estate  of  the  deceased  partner,  on  the  16th  of  February, 
1871,  went  through  the  form  of  purchasing  of  the  surviving 
partners — that  is  of  themselves — the  whole  of  said  estate  at  a 
price,  as  they  say,  of  ten  per  cent  below  the  appraisal,  to  be 
paid  for  in  equal  installments,  in  six,  twelve,  eighteen  and 
twenty-four  months,  without  security  and  without  interest. 
This  pretended  sale,  so  made,  the  court  below  decreed  to  be 
valid,  and  that  the  title  and  possession  of  all  said  property 
be  established  in  complainants. 

If  this  decree  is  to  stand,  it  is  clear  that,  in  all  subsequent 
proceedings  in  regard  to  the  rights  or  interest  of  the  deceased 
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partner's  representatives  or  the  beneficiary  under  the  will, 
these  surviving  partners  must  be  regarded  as  the  absolute 
owners  of  all  the  property  to  which  the  title  is  thus  confirmed 
in  them.  If  joint  debts  remain  outstanding — if  the  property 
is  becoming  wasted  by  bad  management — still,  they  could 
not  be  required  to  give  the  security  provided  by  the  fourth 
section  of  the  statute,  nor  could  a  receiver  be  appointed  by 
chancery  to  take  possession  of  it.  They  can  be  called  upon 
to  account  only  in  accordance  with  the  terms  of  payment 
fixed  beforehand  by  themselves,  without  the  consent  of  the 
widow  or  other  beneficiary,  and  without  the  sanction  of  law. 
The  property  is  to  be  deemed  theirs,  to  be  disposed  of  by 
them  as  they  please,  and,  if  disposed  of,  the  proceeds  will 
likewise  be  at  their  own  disposal.  If  they  should  become  in- 
solvent and  debts  remain  unpaid,  then  Nelson's  individual 
estate  could  be  subjected  to  the  payment  of  such  debts.  The 
decree  vested  the  entire  partnership  estate  in  the  surviving 
partners,  absolutely  ;  the  effect  would  be  to  relieve  them  of 
the  character  of  trustees  in  respect  of  that  estate,  and  this 
without  any  accounting — without  inquiry  as  to  the  nature 
and  extent  of  the  liabilities  of  the  several  partnerships.  In 
this  view,  the  decree  is  palpably  erroneous.  But  this  is  not 
all  ;  it  arbitrarily  declares  that  to  be  a  valid  contract  of  sale, 
which,  in  the  very  nature  of  things,  could  not  be  a  contract 
at  all.  To  say  that  a  man  entered  into  a  contract  of  sale 
with  himself,  or  made  a  sale  of  property  to  himself,  is  to  utter 
a  legal  solecism.  It  is  indispensable  to  every  legal  contract 
that  there  be  two  contracting  parties  competent  to  contract ; 
so  that,  independent,  altogether,  of  all  questions  arising  out 
of  fiduciary  relations,  this  pretended  purchase  was  void,  from 
the  fact  that  no  man  can  contract  with  himself.  Sherlock  v. 
Village  of  Winetlca,  59  111.  401. 

Nor  is  this  all.  The  sellers  and  purchasers  being  surviving 
partners,  were  trustees  of  the  partnership  estate.  Hayner 
was  one  of  them,  but  he  was  also  administrator  of  the  estate 
of  the  deceased  partner  ;  so  that,  he  being  surviving  partner 


494  C.  &  A.  E.  E.  Co.  v.  Henderson.  [Jan.  T. 

Syllabus. 

and  administrator,  was  seller  and  buyer  in  the  transaction, 
and  both  plaintiff  and  defendant  in  the  suit  for  a  decree  of 
confirmation.  The  rule  is  strict,  that  an  executor  or  adminis- 
trator can  not  buy  at  his  own  sale,  even  though  done  through 
the  intervention  of  another  acting  ostensibly  as  the  pur- 
chaser. Such  a  sale  is  fraudulent  per  se>  and  can  be  sustained 
by  no  explanations  which  do  not  disprove  the  fact.  Miles 
et  al.  v.  Wheeler  et  al.  43  111.  123,  and  cases  there  cited.  This 
doctrine  is  based  upon  an  inflexible  rule  of  public  policy,  and 
which  forbids  these  trustees,  and  others  of  a  like  character, 
from  bringing  their  own  personal  interest,  in  any  way,  into 
conflict  with  that  which  their  duty  requires  them  to  do  on 
behalf  of  their  cestuis  que  t?vust. 

The  decree  of  the  court  below  must  be  reversed  and  the  bill 
dismissed. 

Decree  reversed. 


The  Chicago  and  Alton  Kailroad  Company 

V. 

Franklin  Henderson. 

Negligence — omissio?i  to  ring  bell  or  sound  whistle  at  crossing.  In  an 
action  against  a  railroad  company  to  recover  for  the  killing  of  a  mule,  it 
appeared  that  the  plaintiff's  gate  was  broken  open  in  the  night,  so  that 
his  mule  escaped  and  got  upon  defendant's  track,  where  it  was  killed  by  a 
passing  train ;  that  the  train  passed  over  two  public  streets  in  the  village 
without  ringing  a  bell  or  sounding  a  whistle,  as  required  by  the  statute, 
just  before  reaching  the  mule,  and  that  the  only  signal  given,  was  that 
something  was  upon  the  track,  which  frightened  the  mule  and  caused  it 
to  run,  but  the  train  was  then  too  near  it  to  be  checked  so  as  to  avoid  the 
collision,  and  it  appeared  from  this,  that  if  the  statute  had  been  complied 
with  the  animal  would  probably  have  escaped :  Held,  that  the  company 
was  liable. 
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Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Franklin  Hen- 
derson against  the  Chicago  and  Alton  Railroad  Company,  to 
recover  damages  for  the  killing  of  plaintiff's  mule.  A  recov- 
ery was  had  by  the  plaintiff,  and  the  defendant  appealed. 

Messrs.  Williams  &  Burr,  for  the  appellant. 

Mr.  O.  W.  Aldrich,  for  the  appellee. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  liability  of  the  company,  if  any  exist  in  this  case, 
must  result  from  an  omission  to  perform  duties  imposed  by 
the  statute. 

The  law  requires  that  every  railroad  corporation  shall  ring 
a  bell  or  sound  a  whistle,  at  the  distance  of  at  least  eighty 
rods  from  the  place  where  the  railroad  crosses  any  public 
street  or  highway,  and  shall  continuously  ring  or  whistle 
until  the  street  or  highway  is  reached;  and  for  neglect  to  do 
so  shall  be  liable  for  all  damages  sustained  by  reason  of  such 
neglect. 

The  plat  of  the  village  where  the  animal  was  killed,  and 
the  oral  evidence,  afford  a  reasonable  presumption  that  the 
train  in  question  crossed  two  streets  in  the  village  without 
ringing  a  bell  or  sounding  a  whistle,  as  required  by  the  stat- 
ute; that  the  only  whistling  which  was  attempted,  was  a  mere 
signal  that  something  was  upon  the  track,  and  soon  thereaf- 
ter the  mule  was  killed  bv  the  train ;  that  no  bell  was  runo-- 
and  that  the  mule  was  near  to,  if  not  on,  the  track  when  the 
alarm  whistle  was  given.  The  neglect  to  ring  the  bell  or 
sound  the  whistle  in  compliance  with  the  statute,  and  the 
killing  by  the  train  without  slackening  the  speed,  were  abun- 
dantly proved. 

Was  the  injury  the  result  of  this  neglect?  The  proof 
shows  that,  when  the  alarm  whistle  was  sounded,  the  mule  ran 
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with  rapid  speed  away  from  the  noise ;  but  at  that  time  the 
train  had  advanced  too  near  to  it  to  be  checked  so  as  to  avoid 
the  collision.  If  the  statute  had  been  complied  with,  the 
strong  probability  is,  that  the  animal  would  have  escaped 
from  the  danger.     This  is  a  fair  inference. 

The  mere  fact,  that  the  plaintiff  said  his  "old  gate  was 
broken  open,"  does  not  prove  negligence  on  his  part.  No 
facts  were  elicited  to  prove  that  the  gate  was  not  reasonably 
safe.  So  far  as  any  presumption  is  to  be  indulged  from  the 
language,  without  any  evidence  as  to  the  condition  of  the 
gate,  except  that  it  was  old,  it  may  have  been  sufficient  to 
induce  the  belief  that  the  plaintiff  exercised  ordinary  cau- 
tion in  securing  his  lot. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Commissioners  of  Highways  of  Lawndale 

v. 

Edmund  Barry. 

1.  Amendment — of  process  not  under  seal.  Where  a  motion  is  made  to 
quash  a  common  law  writ  of  certiorari,  because  not  under  the  seal  of  the 
court,  the  court  may,  under  the  statute  of  amendments,  on  cross-motion 
for  that  purpose,  allow  the  writ  to  be  amended  by  adding  the  seal  of  the 
court  thereto. 

2.  Highways — legality  of  order  laying  out.  Where  copies  of  a  petition 
for  laying  out  a  road  were  duly  posted  on  March  14,  1870,  and  the  com- 
missioners of  highways  did  not  cause  a  survey  of  the  road  to  be  made 
until  June  19,  1871,  and  on  June  24,  1871,  they  deposited  with  the  town 
clerk  an  order  establishing  the  road,  in  which  it  was  recited,  that  on 
April  13,  1870,  they  examined  the  proposed  route  and  determined  to  lay 
out  the  road :  Held,  that  the  delay  in  causing  the  survey  to  be  made,  and 
in  making  the  order  and  depositing  it  with  the  town  clerk,  was  unreason- 
able,  and  that  thereby  the  commissioners  lost  jurisdiction  to  establish  the 
road,  and  that  their  order  was  properly  quashed  on  certiorari. 
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Writ  of  Error  to  the  Circuit  Court  of  McLean  county ; 
the  Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Messrs.  Straight  &  Straight,  for  the  plaintiffs  in  error. 

Mr.  O.  T.  Reeves,  and  Mr.  C.  R.  Dickinson,  for  the  de- 
fendant in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  record  of  the  proceedings  of  the  commissioners  of 
highways  of  Lawndale  township,  in  McLean  county,  in  lay- 
ing out  a  certain  highway,  was  brought  before  the  circuit 
court  of  that  county  for  review,  by  a  writ  of  certiorari.  The 
commissioners  of  highways  entered  a  motion  in  the  circuit 
court  to  quash  the  writ  of  certiorari,  because  it  was  not  issued 
under  the  seal  of  the  court,  whereupon  the  defendant  in 
error  entered  a  cross-motion  to  amend  the  writ  by  adding  the 
seal.  The  court  allowed  the  cross-motion,  and  granted  leave 
to  the  clerk  to  amend  the  writ  by  adding  the  seal,  and  over- 
ruled the  motion  to  quash  the  writ.  On  a  hearing  of  the 
cause  the  proceedings  of  the  commissioners  in  laying  out  the 
road  were  quashed  and  judgment  was  rendered  against  them 
for  costs. 

To  reverse  this  judgment  the  commissioners  bring  the  rec- 
ord here,  and  assign  for  error  the  refusal  of  the  court  to 
quash  the  writ,  and  the  quashing  of  the  proceedings  in  lay- 
ing out  the  road. 

Our  statute  of  amendments  and  jeofails  provides,  that 
"The  courts  before  whom  any  misprision  or  default  is,  or 
shall  be  found,  in  any  record  or  process  which  is,  or  here- 
after shall  be  depending  before  them,  etc.,  by  misprision  of 
the  clerk  of  any  of  the  said  courts,  etc.,  shall  have  power  to 
amend  such  defaults  or  misprisions  according  to  their  discre- 
tion," etc. 

In  the  case  of  The  State  Bank  v.  BucJcmaster,  Breese,   133, 

it  was  held  by  this  court  that  the  omission  in  a  writ,  of  the 
32— 66th  III. 


498  Commissioners,  etc.  v.  Barry.  [Jan.  T. 

Opinion  of  the  Court. 

words,  "The  People  of  the  State  of  Illinois  to  the  coroner," 
etc.,  was  a  mere  misprision  of  the  clerk  and  amendable.  The 
same  case  was  cited  and  its  authority  recognized  in  McFadden 
v.  Fortier,  20  111.  509. 

It  is  a  constitutional  requirement  that  writs,  etc.,  shall  run 
"  in  the  name  of  the  People  of  the  State  of  Illinois."  It  is 
a  legislative  requirement  that  "  all  process,  issuing  from  the 
circuit  courts,  shall  be  sealed  with  the  judicial  seal,  which 
shall  be  provided  for  that  purpose."  Gross'  Stat.  (1868)  175 
sec.  43. 

If  the  omission  in  a  writ  of  what  is  a  constitutional  requi- 
site, may  be  supplied  by  amendment,  it  would  seem  to  follow, 
by  parity  of  reasoning,  that  the  omission  of  what,  is  made  a 
statutory  requirement  might  be  supplied  in  like  manner. 

Various  expressions  have  been  cited  by  counsel  from  sun- 
dry opinions  of  this  court,  where  a  question  of  amendment 
was  in  no  way  involved,  to  the  effect  that  a  writ  without  a 
seal  is  void,  and  it  is  said  that  a  void  thing  can  not  be 
amended;  whence  it  is  argued  that  the  writ  was  incapable  of 
amendment  by  the  affixing  of  a  seal.  But  in  like  manner 
writs  will  be  found  spoken  of  in  decisions,  as  void,  which  do 
not  run  in  the  name  of  "The  People  of  the  State  of  Illinois," 
Ferris  v.  Crow,  5  Gilm.  96 ;  McFadden  v.  Fortier,  supra; 
although  they  have  been  held,  as  above,  to  be  amendable  in 
that  respect.  It  is  not  uncommon  to  confound  void  with 
voidable,  and  to  term  void  that  which  is  only  voidable. 

We  regard  the  omission  of  the  seal  as  a  mere  misprision  of 
the  clerk,  and  that  the  court  properly  allowed  the  writ  to  be 
amended  by  affixing  the  seal  to  it. 

For  other  authorities  sanctioning  the  practice  of  such 
amendment,  see  Purcell  v.  McFarland,  1  Iredell  34,  Clark  v. 
Hell  en }  ibid.  421,  People  v.  Steuben,  5  Wend.  103,  Sawyer  v. 
Baker,  3  Greenleaf,  29. 

The  copies  of  the  petition  for  the  road  in  question  were 
posted  up  in  three  of  the  most  public  places  of  the  town,  as 
required  by  the  road  law,  on  the   14th  day  of  March,  1870. 
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Within  thirty  days  from  that  time  the  commissioners  of  high- 
ways should  have  acted  in  laying  out  the  road.  It  was  not 
until  the  19th  day  of  June,  1871,  that  they  caused  the  survey 
of  the  road  to  be  made,  and  it  was  not  until  the  24th  day  of 
June,  1871,  that  they  made  and  deposited  with  the  town  clerk 
their  order  establishing  the  road. 

This  was  upwards  of  one  year  and  two  months  after  the 
expiration  of  the  thirty  days,  from  the  time  of  posting  the 
petition  for  the  road;  within  which  thirty  days,  the  commis- 
sioners should  have  determined  upon  the  laying  out  of  the 
road.  It  is  true,  the  order  establishing  the  road  recites  that 
the  commissioners,  on  the  13th  day  of  April,  1870,  examined 
the  proposed  route  for  the  road,  and  perhaps  it  shows  that 
they  on  that  day  determined  to  lay  out  the  road,  but  the  long 
delay  in  causing  the  survey  of  the  road  to  be  made,  and  in 
making  the  order  establishing  the  road  and  depositing  it  with 
the  town  clerk,  was  unreasonable.  The  proceedings  for  the 
laving  out  of  a  road,  when  commenced,  should  be  pursued  with 
reasonable  dispatch  to  their  completion. 

No  specific  time  is  required  by  the  statute  within  which  to 
file  the  order  of  the  commissioners  establishing  the  road,  in 
the  office  of  the  town  clerk. 

In  Town  v.  The  Toion  of  Blackberry,  29  111.  137,  and  Allison 
v.  Com'rs  of  Highways,  54  id.  170,  it  was  held  that  the  order 
should  be  filed  in  a  reasonable  time,  a  failure  in  which  respect 
would  be  an  abandonment  of  the  proceeding. 

We  must  hold  that  there  was  a  failure  in  this  case  to  make 
the  order  establishing  the  road,  and  to  file  it  in  the  office  of 
the  town  clerk,  within  a  reasonable  time;  that  the  commis- 
sioners thereby  lost  jurisdiction  to  establish  the  road,  and  that 
the  order  establishing  it  was  properly  quashed. 

The  judgment  is  therefore  affirmed. 

Judgment  affirmed. 
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George  W.  Gurnea 

V. 

Francis  Seeley, 

Evidence — to  prove  a  former  recovery.  On  the  trial  of  an  action  of  re- 
plevin, where  the  plaintiff  claimed  the  property  as  bailee  of  his  father,  the 
defendant,  in  order  to  show  a  former  suit  by  the  father  against  him  for 
the  same  property,  in  which  the  plaintiff  was  defeated,  was  permitted  to 
prove  the  minutes  on  the  judge's  docket,  and  the  verdict,  which  was  not 
guilty,  without  offering  the  record  proper,  or  any  judgment:  Held,  that 
the  minutes  of  the  judge  were  not  admissible  to  prove  the  proceedings  in 
the  prior  suit,  and  that  the  verdict  availed  nothing  without  a  judgment. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  O.  W.  Aldrich,  for  the  appellant. 

Messrs.  Rowell  &  Hamilton,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  replevin,  brought  by  George  W. 
Gurnea  against  Francis  Seeley,  to  recover  a  colt. 

It  appeared,  by  the  plaintiff's  testimony,  that  he  claimed 
title,  or  a  right  to  the  possession,  as  bailee  of  his  father,  Sam- 
uel Gurnea,  from  whom  he  had  taken  the  colt  to  pasture.  The 
defendant  sought  to  show  that  Samuel  Gurnea  had  brought 
an  action  of  replevin  against  him  to  recover  the  same  colt, 
and  had  been  defeated,  and  that  he  was  in  possession  of  the 
colt  under  the  judgment  in  that  suit  when  the  present  re- 
plevin was  commenced.  To  show  this,  he  was  permitted  to 
prove  the  minutes  on  the  judge's  docket  in  the  former  case, 
and  the  verdict,  which  was  simply  not  guilty.  No  judgment 
or  record  proper  was  offered  in  evidence,  nor  does  it  appear 
that  a  judgment  was    ever   rendered    on  the  verdict.     The 
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plaintiff  objected  to  this  evidence,  and  his  objection  should 
have  been  allowed.  The  minutes  of  the  judge  were  inadmis- 
sible in  this  suit  to  prove  the  proceedings  of  the  former  suit, 
and  the  verdict  availed  nothing  without  a  judgment.  The 
case  was  tried  by  the  court  without  a  jury,  and  we  see  no 
ground  upon  which  the  judgment  for  the  defendant  can  be 
sustained  after  excluding  the  improper  evidence. 

Judgment  reversed. 


John  Chilton 

v. 

The  People,  etc.,  for  use  of  Anna  E.  Jones. 

1.  Bastardy  bond — what  is  a  breach  of.  Where  one  on  a  charge  of 
bastardy  entered  into  a  bond  for  his  appearance  at  the  next  term  of  the 
circuit  court  to  answer  the  charge,  which  provided  that  he  should  "  not 
depart  the  court  without  leave,"  and  he  fled  without  leave,  after  a  trial 
was  had  finding  him  guilty  and  requiring  him  to  give  security :  Held, 
that  this  was  manifestly  a  breach  of  the  condition  of  the  bond. 

2.  Same — void  if  not  under  seal.  The  statute  requiring  a  bond  to  be 
taken  for  the  appearance  of  the  defendant  in  a  prosecution  for  bastardy, 
a  writing  without  a  scroll  or  other  indication  of  a  seal  is  not  a  compli- 
ance with  the  law,  and  is  not  binding  upon  the  obligors. 

3.  Bond — what  is.  A  bond  is  defined  to  be  a  deed,  and  the  word,  ex  vi 
termini,  imports  a  sealed  instrument.  The  fact  that  the  writing  contains 
the  words  "  sealed  with  my  seal,"  etc.,  when  there  is  no  seal  or  scroll 
attached,  will  not  make  it  a  bond  or  sealed  instrument. 

4.  Variance— oyer  and  demurrer  for.  Where  an  action  of  debt  is 
brought  upon  an  instrument  which  is  declared  on  as  a  bond  or  sealed  instru- 
ment, and  the  writing  produced  on  oyer  has  no  seal,  the  variance  is  fatal 
and  may  be  taken  advantage  of  on  demurrer. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 
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Mr.  David  Gillespie,  for  the  appellant. 

Messrs.  Dale  &  Burnett,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  oninion  of  the  Court : 

There  was  a  prosecution  for  bastardy,  brought  before  a  jus- 
tice of  the  peace  of  Madison  county,  against  John  N.  Chilton. 
After  hearing  the  evidence,  the  justice  of  the  peace  required 
him  to  enter  into  bond,  in  the  penal  sum  of  seven  hundred 
dollars,  for  his  appearance  at  the  next  term  of  the  circuit 
court  of  that  county;  and,  in  pursuance  to  that  order,  he  and 
appellant  executed  the  instrument  sued  on  in  this  case.  At 
the  next  term  of  the  circuit  court,  it  is  averred  in  the  decla- 
ration that  an  issue  was  formed  and  tried,  and  resulted  in  a 
verdict  that  John  N.  Chilton  was  the  father  of  the  bastard 
child,  as  charged. 

The  court  thereupon  entered  an  order  that  he  enter  into 
bond  and  security,  as  the  statute  requires,  for  the  payment 
of  $100  to  the  mother  of  the  child  the  first  year,  and  f  50 
each  year  for  nine  years,  and  that  he  pay  the  costs  of  the  suit. 
He,  however,  failed  to  enter  into  bond,  and,  as  it  is  averred, 
fled  without  leave  of  the  court.  Appellant  craved  oyer  of  the 
bond,  which  being  granted,  he  demurred  to  the  declaration, 
and  assigned  as  causes,  that  it  appeared  John  N.  Chilton  did 
appear  at  the  next  term  of  the  circuit  court,  according  to  the 
condition  of  the  instrument  sued  on,  and  that  the  statute 
requires  a  bond  to  be  executed,  and  there  are  no  seals  to  this 
instrument,  and  it  is  not  a  bond,  and  is  void.  The  court 
below  overruled  the  demurrer,  and  appellant  abiding  by  it, 
and  declining  to  plead  further,  the  court  rendered  judgment 
for  the  sum  named  in  the  instrument  as  a  penalty. 

The  condition  expressly  states  that  if  "John  N.  Chilton  shall 
appear  at  the  next  circuit  court  to  be  holden  in  and  for  the 
county  of  Madison,  and  answer  to  the  said  complaint,  and 
not  depart  the  court  without  leave,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue."    Now,  the 
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declaration  avers  that  he  did  depart  the  court  without  leave, 
and  it  is  admitted  to  be  true  by  the  demurrer.  This  is  mani- 
festly a  breach  of  the  very  terms  of  his  undertaking,  and  has 
always  been  held  to  fix  the  liability  of  the  bail  in  criminal 
cases.  It  is  urged  that  the  condition  should  be  construed 
strictly  as  to  the  surety.  This  is  undoubtedly  the  rule,  but 
it  can  not  require  us  to  hold  that,  when  the  breach  is  plain 
and  palpable,  he  shall  be  relieved  from  its  effect.  He 
engaged  that  his  principal  should  not  only  appear,  but  should 
not  depart  the  court  without  leave.  He  admits  that,  in  viola- 
tion of  the  unequivocal  terms  of  the  undertaking,  he  did 
depart  the  court  without  leave. 

The  other  question  is  one  of  more  difficulty.  The  parties 
in  the  instrument  declare  that  they  gave  it  under  their  seals, 
and  the  justices  of  the  peace  who  approved  it  say  that  it  was 
"signed  and  sealed  and  delivered"  in  their  presence.  But 
the  scroll  or  other  indication  of  a  seal  is  wanting.  The  stat- 
ute has  required  a  bond,  and  such  an  instrument  is  defined  to 
be  a  deed,  and  the  word  bond,  ex  vi  termini,  imports  a  sealed 
instrument.  Denning  v.  Bullitt,  1  Blkfd.  241.  It  is  there 
said  a  writing  can  not  be  considered  as  a  deed  unless  there 
be  a  seal  actually  made  upon  the  instrument;  that  the  cir- 
cumstance of  its  containing  the  words  "sealed  with  my  seal," 
etc.,  is  not  sufficient,  and  Perkins,  sec.  129,  Moore  v.  Jones, 
2  Ld.  Raymd.  1536,  and  Warren  v.  Lynch,  5  J.  R.  239,  are 
referred  to  as  sustaining  the  doctrine.  We  have  looked  at 
these  authorities  and  find  they  sustain  that  case.  It  is  also 
said  in  that  case,  that  if  a  bond  be  described  in  the  declaration 
as  the  cause  of  action,  and  the  writing  produced  on  oyer  have 
no  seal,  the  variance  is  fatal,  and  may  be  taken  advantage 
of  on  demurrer,  and  the  cases  of  Holman  v.  Borough,  2  Salk. 
658,  and  Cook  v.  Graham,  3  Cranch,  229,  are  referred  to,  and 
support  the  rule. 

From  these  authorities,  and  many  others  which  might  be 
cited,  this  can  not  be  held  to  be  a  deed.  In  our  examination 
we  find  no   authorities  that   conflict  with  them,  nor  are  we 
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aware  that  any  exist,  and  we  presume  there  are  none,  or 
appellee  would  have  filed  a  brief  and  referred  to  them.  It  is 
a  matter  of  regret  that  the  statute  is  so  frequently  disregarded 
in  cases  of  this  character,  but  we  are  powerless  to  afford  relief 
against  the  positive  requirements  of  the  statute.  Courts, 
like  individuals,  must  regard  and  conform  to  the  law.  They 
have  no  power  to  override  statutory  provisions  or  other  legal 
requirements  by  which  parties  acquire  rights  and  incur  obli- 
gations. We  can  only  declare  the  law  as  we  find  it,  not  being 
of  the  department  that  enacts  laws. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 

Mr.  Justice  Scott, and  Mr.  Justice  Sheldon,  dissenting: 
The  instrument  sued  on  is  evidently  not  a  bond.  But  it  is  not 
declared  upon  as  a  bond,  but  only  as  an  instrument  in  writing, 
hence  no  question  of  variance  arises.  We  are  inclined  to  hold 
that  it  is  binding  on  the  parties  as  a  simple  contract.  See 
Kelly  v.  McCormiek,  28  N.  Y.  318;  The  United  States  v.  Linn 
etal.  15  Pet.  290. 


The  Toledo,  Wabash  and  Western  Eailway  Co. 

V.  ' 

C.  O.  Chapin. 

Railroad — duty  to  fence — excepted  place.  Where  a  railroad  company 
had  a  switch  outside  the  platted  limits  of  an  unincorporated  village,  but 
adjacent  to  the  same,  and  in  this  locality  there  was  a  warehouse  and  a 
store,  and  it  was  used  by  the  public  as  much  as  anj^  portion  of  the  village, 
and  he  switch  was  so  located  that  it  could  not  be  reached  by  teams  for 
loa  lin<r  and  unloading  if  there  was  a  fence  erected  there:  Held,  that  the 
facts  were  sufficient  to  justify  the  inference  that  the  place  was  ground 
open  to  the  public,  where  a  fence  was  not  required. 
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Appeal  from  the  Circuit  Court  of  Morgan  county ;  the 
Hon.  Chakles  D.  Hodges,  Judge,  presiding. 

This  action  was  originally  brought  before  a  justice  of  the 
peace,  by  C.  O.  Chapin,  the  appellee,  against  the  Toledo,  Wa- 
bash and  Western  Railway  Company,  to  recover  for  the  kill- 
ing of  a  cow,  and  taken  by  appeal  to  the  circuit  court,  where 
a  trial  was  had,  resulting  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff  for  $81.75.  The  facts  of  the  case  are  stated  in 
the  opinion  of  the  court. 

Mr.  William  H.  Barnes,  for  the  appellant. 

Messrs.  Morrison  &  Whitlock,  for  the  appellee 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  an  action  on  the  case,  against  the  Toledo,  Wa- 
bash and  Western  Railway  Company,  to  recover  damages  for 
the  alleged  killing  of  a  cow  by  a  locomotive  of  appellant. 

The  only  question  is,  was  the  killing  at  a  place  where,  by 
law,  the  railway  company  was  required  to  erect  a  fence  ? 

The  track  at  Chapin,  where  the  accident  occurred,  is  so 
constructed  that  one  of  the  switches  is  placed  outside  of  the 
limits  of  the  village  as  platted,  but  so  located  that  it  could  not 
be  reached  by  teams  for  loading  and  unloading  if  there  was  a 
fence  erected  there.  It  is  open  public  ground,  or  so  used  by 
the  public  as  practically  to  constitute  it  a  part  of  the  village. 

In  the  case  of  The  Illinois  Central  R.  B.  Co.  v.  Williams,  27 
111.  48,  it  was  said,  a  town  or  village,  within  the  meaning  of 
the  statute  requiring  railroad  companies  to  erect  fences,  may 
exist,  although  there  is  no  plat  of  the  same  dedicating  streets. 
etc.,  in  the  manner  pointed  out  by  statute. 

In  this  locality  there  was  a  warehouse  and  a  store,  and  we 
should  infer,  from  the  testimony,  as  much  used  by  the  public 
as  any  portion  of  the  village. 
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In  the  view  we  have  taken  of  this  case,  we  think  the  fol- 
lowing instruction,  asked  by  appellant,  should  have  been 
given : 

"That,  in  determining  the  limits  of  the  village  of  Chapin, 
the  location  of  the  plat  will  not  determine,  but  it  must  be 
determined  from  the  facts  and  circumstances  surrounding  it; 
and  if  they  believe,  from  the  evidence,  that  the  town  lots 
come  down  to  north  side  of  right  of  way  of  the  defendant,  and 
that  switches  were  used  on  both  sides  of  the  main  track  to 
receive  and  deliver  freight,  and  that  the  public  used  the  open 
space  south  of  the  main  track  in  getting  to  and  from  cars 
standing  on  the  switches,  and  that  dwellings  and  stores  and 
warehouses  were  near  and  around  the  location  where  the  cow 
was  struck,  or  killed,  these  facts  ought  to  be  considered  in 
determining  the  limits  of  the  town  of  Chapin,  and  whether 
the  cow  was  struck,  or  killed,  within  the  limits  of  said 
town." 

This  village  was  not  incorporated,  consequently  no  char- 
tered rights  are  involved  in  the  case.  It  is  simply  the  ques- 
tion whether,  under  the  circumstances  of  this  location,  the 
railroad  company  was  required  to  fence. 

We  are  of  opinion  there  were  sufficient  facts  before  the  jury 
to  justify  the  inference  that  the  locus  was  ground  open  to  the 
public,  where  a  fence  was  not  required,  and  would  be  useless 
if  constructed. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Walker  :  I  do  not  concur  in  the  decision  of 
this  case.  I  hold  that  the  company  should  have  fenced  at 
the  place  where  the  animal  was  killed,  and  the  instruction 
was  properly  refused. 
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The  People  ex  rel.  Kichard  G.  Montony 
v. 

The  City  Council  and  Treasurer  of  the  City  of 

Elgln. 

1.  Salary  op  judge  of  inferior  court — common  pleas  of  the  cities  of 
Elgin  and  Aurora.  The  Common  Pleas  courts  of  the  cities  of  Elgin  and 
Aurora  being  inferior  courts  of  record,  within  the  meaning  of  the  act  of 
March  29, 1872,  relating  to  the  salaries  of  the  judges  of  such  courts,  etc., 
and  the  law  providing  that  one  judge  shall  hold  the  court  in  both  of 
such  cities,  such  judge  is  not  entitled  to  receive  a  salary  of  $1500  from 
each  of  said  cities,  but  only  that  sum  from  both. 

2.  Mandamus — relator  must  show  the  right  sought.  A  party  seeking  to 
compel  the  performance  of  an  act,  must  set  forth  every  material  fact 
necessary  to  show  the  plain  duty  of  the  respondent  to  act  in  the  premises, 
before  the  court  will  interfere  by  mandamus.  Thus,  where  a  judge  was 
entitled  to  receive  a  salary  of  $1500  per  annum,  from  two  cities,  for  hold- 
ing courts  therein,  and  sought,  by  mandamus,  to  compel  one  city  to  pay 
him  the  salary,  but  failed  to  show  whether  or  not  the  other  city  had  paid 
him  such  salary,  it  was  held,  that  this  court  could  not  award  a  mandamus 
compelling  the  defendant  city  to  pay  him  anything. 

I 

This  was  an  application  in  this  court  by  Richard  G.  Mon- 
tony, the  relator,  against  the  city  council  of  the  city  of  Elgin 
and  the  treasurer  thereof,  for  a  mandamus  to  compel  the  pay- 
ment of  his  salary  as  judge  of  the  court  of  common  pleas  of 
the  city  of  Elgin.  It  appeared,  also,  that  it  was  his  duty  as 
judge  to  hold  a  similar  court  in  the  city  of  Aurora.  The 
other  facts  are  stated  in  the  opinion. 

Mr.  Richard  G.  Montony,  pro  se. 

Mr.  John  W.  Ranstead,  for  the  respondents. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

By  the  fifth  section  of  the  act  of  the  twenty-ninth  of  March, 
1872,  entitled  an  act  to  fix  the  salaries  of  certain  officers,  it 
is  provided,  that  judges  of  inferior  courts  of  record  in  towns 
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and  cities  having  more  than  five  thousand  inhabitants,  shall 
be  allowed,  and  receive,  in  lieu  of  all  other  fees,  the  sum  of 
$1500,  to  be  paid  out  of  the  city  or  town  treasury. 

The  petitioner  alleges,  and  it  is  admitted  by  the  answer  of 
respondents,  he  is  now,  and  has  been,  since  the  year  1863, 
judge  of  the  court  of  common  pleas  of  the  cities  of  Aurora 
and  Elgin;  that  the  city  of  Elgin  has  a  population  exceeding 
in  number  five  thousand,  and,  under  the  provisions  of  the 
statute  cited,  he  claims  that  he  is  entitled  to  receive  from  the 
city  of  Elgin,  as  salary  since  the  1st  day  of  July,  1872,  $1500 
per  annum. 

The  single  question  is,  whether  petitioner  is  entitled  to  the 
sum  of  $1500  per  annum  as  salary  as  judge  of  the  court  of 
common  pleas  of  the  city  of  Elgin,  or  whether  he  is  only 
entitled  to  that  amount  as  judge  of  the  courts  of  both  cities. 

These  courts  were  established  by  separate  acts  of  the  legis- 
lature, in  the  year  1857,  and  were,  and  still  are,  inferior 
courts  within  the  meaning  of  the  act  of  1872.  By  an  act 
amendatory  of  both  acts  creating  these  courts,  passed  in  1859, 
it  was  provided  that  one  judge  should  hold  both  courts,  and 
have  all  the  powers  and  perform  all  the  duties  prescribed  in 
each  act,  and  he  shall  be  elected  by  the  voters  of  each  city. 
Under  the  provisions  of  the  latter  act,  petitioner  was  first 
elected  judge  of  both  courts  in  1863,  and  was  re-elected  iu 
1871,  for  the  term  of  four  years. 

It  is  urged,  that  under  the  acts  establishing  these  courts, 
they  are  separate  and  distinct  courts.  This  fact  may  be  con- 
ceded. They  are  courts  of  record  and  each  has  its  own  clerk, 
only  the  sheriff  of  Kane  county  is  the  executive  officer  of 
both.  In  like  manner  the  circuit  courts  of  the  several  coun- 
ties are  distinct  and  separate.  But  it  does  not  follow  that 
the  office  of  judge  of  these  city  courts  is  necessarily  two 
offices.  We  do  not  think  the  act  which  authorized  the  election 
of  one  judge  for  both  courts,  will  bear  any  such  construction. 
The  more  reasonable  view  is,  it  is  but  one  office,  like  that  of 
judge  of  the  circuit  courts  of  the  several  counties  comprising 
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his  judicial  circuit.     The  act  provides  but  for  one  judge  and 
one  office. 

By  the  provisions  of  the  act  of  1859,  the  judge  of  these 
courts  was  to  receive  the  same  salary  out  of  the  State  treas- 
ury as  was  then  paid  to  circuit  judges.  It  would  be  absurd 
to  hold,  because  the  courts  in  the  two  cities  were  distinct,  the 
judge  should  receive  the  salary  of  two  circuit  judges.  It 
never  entered  the  mind  of  any  one  to  so  construe  that  statute, 
but  such  a  construction  is  not  more  unreasonable  than  the 
one  insisted  upon. 

Petitioner  is  judge  of  both  courts  and  is  entitled  to  the 
salary  of  one  judge  as  fixed  by  statute.  In  this  instance, 
being  a  judge  of  an  inferior  court  in  a  city  whose  population 
exceeds  five  thousand,  he  is  entitled  to  receive  a  salary  at  the 
rate  of  $1500  per  annum,  and  no  more.  Whether  petitioner 
has  received  any  portion  or  the  whole  of  the  salary  now  due, 
out  of  the  city  treasury  of  Aurora,  does  not  appear  from  any- 
thing in  the  record. 

In  Hall  v.  The  People  ex  rel.  57  111.  316,  it  was  said,  the 
party  that  seeks  to  compel  the  performance  of  an  act,  must 
set  forth  every  material  fact  necessary  to  show  it  was  the 
plain  duty  of  the  party  against  whom  the  remedy  is  sought, 
to  act  in  the  premises,  before  the  court  will  interfere  by  a  writ 
of  mandamus.  This,  petitioner  has  not  done.  For  aught  that 
appears  he  may  have  received  the  entire  amount  of  his  salary 
to  which  he  is  entitled  under  the  law,  from  the  city  of 
Aurora.  If  so,  he  is  entitled  to  nothing  more  from  the  city 
of  Elgin. 

Upon  the  question  of  what  proportion  of  the  judge's  sal- 
ary each  city  shall  pay,  or  in  case  one  city  has  or  shall  pay 
the  entire  amount,  whether  it  can  demand  of  the  other  con- 
tribution, we  express  no  opinion.  These  questions  are  not 
involved  in  the  decision  of  the  present  case. 

Petitioner  makes  no  case  that  would  authorize  the  court  to 
issue  a  writ  of  mandamus,  and  it  is  accordingly  denied. 

Writ  denied. 
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The  Rockford,  Rock  Island  and  St.  Louis  R.  R. 

Company 

v. 

John  E,  Coppinger. 


1.  Depositions — improperly  entitled.  In  a  proceeding  by  a  railroad 
company  to  condemn  a  strip  of  the  defendant's  land  for  a  right  of  wa}r,  a 
motion  was  made  to  suppress  the  defendant's  depositions  for  the  reason 
that  they  were  entitled  with  the  names  of  the  parties  reversed.  It  ap- 
peared that  they  related  to  the  matter  of  the  suit,  and  were  taken  be- 
tween the  parties  to  it,  and  that  the  party  objecting  appeared  and  cross- 
examined  the  witnesses :  Held,  that  although,  technically,  they  were  not 
properly  entitled,  the  motion  was  properly  overruled. 

2.  Right  of  way — right  to  have  jury  view  the  land.  Where  a  company, 
seeking  to  condemn  land  for  right  of  way,  procured  the  venue  of  the 
cause  to  be  changed  to  another  county :  Held,  that,  by  taking  the  change 
of  venue  from  the  only  court  upon  whom  the  power  was  conferred  under 
the  act  of  1872,  to  order  a  personal  view  by  the  jury,  the  company  de- 
barred itself  of  that  right,  and  could  not  be  heard  to  complain  of  the  loss 
of  it. 

3.  Same— form  of  judgment.  Where  the  petitioner  has  not  already  en- 
tered upon  the  land  sought  to  be  condemned,  the  judgment  of  the  court, 
upon  the  assessment  of  damages,  should  order  that  the  petitioner  enter 
upon  and  use  the  property  condemned  upon  payment  of  the  compensation 
found  by  the  jury.  But  where  the  petitioner  had  given  the  requisite  bond, 
and  had  entered,  such  an  order  was  unnecessary. 

4.  Evidence—  opinion  of  icitnesses.  Where  witnesses  were  allowed, 
without  objection,  to  give  their  opinions  as  to  the  extent  of  the  defendant's 
damage,  in  a  proceeding  to  acquire  the  right  of  way  through  his  land,  as 
well  as  to  testify  to  facts:  Held,  that  the  jury  had  the  right  to  consider 
such  evidence. 

Appeal  from  the  Circuit  Court  of  Greene  county  ;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

This  was  a  proceeding,  commenced  by  the  appellant  against 
the  appellee,  to  condemn  a  strip  of  land  for  a  right  of  way. 
The  jury  found  for  the  defendant  "$3500  damages,  exclusive 
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of  fencing,  estimating  the  land  actually  occupied  by  the  rail- 
road at  $923.75,  and  the  remainder,  $2576.25,  for  actual  dam- 
ages occasioned  by  the  construction  and  operation  of  the 
plaintiff's  railroad  over  defendant's  land."  A  motion  for  a 
new  trial  was  made  and  overruled.  The  court,  thereupon,  en- 
tered the  following  order  :  "It  is  considered  and  adjudged 
by  the  court  that  the  defendant  recover  of  the  plaintiff  the 
damages  aforesaid,  in  form  aforesaid  assessed,  together  with 
his  costs  herein,  and  that  he  have  execution  therefor." 

Mr.  J.  S.  Bailey,  Mr.  Charles  W.  Osborn,  and  Mr.  N.  M. 
Knapp,  for  the  appellant. 

Messrs.  Burr  &  Wilkinson,  and  Messrs.  Dummer  & 
Brown,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

Appellant  instituted  proceedings  in  May,  1870,  before  the 
circuit  judge  of  Madison  county,  under  the  act  of  1852,  to 
condemn  a  strip  of  land  100  feet  wide,  through  appellee's 
farm,  situate  in  that  county,  upon  which  to  construct  its  rail- 
road. Commissioners  were  appointed,  and  upon  making 
their  report,  appellee  took  an  appeal  to  the  circuit  court  of 
the  same  county.  Appellant  applied  for  and  obtained  a 
change  of  venue  to  Greene  county,  in  another  circuit  court, 
where  the  cause  was  tried,  and  verdict  and  judgment  were 
for  appellee.  The  railroad  company  brings  the  case  here  by 
appeal,  and  assigns  for  error:  (1.)  That  the  court  erred  in 
denying  its  motion  to  suppress  certain  depositions  ;  (2,)  in 
overruling  its  request  that  the  jury  should  go  and  view  the 
premises  in  Madison  county  ;  (3,)  in  overruling  its  motion 
for  a  new  trial ;  (4,)  in  the  form  of  the  judgment. 

The  court  very  properly  overruled  the  motion  to  suppress  the 
depositions.     The  ground  assigned  is,  that  they  appeared  to 
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have  been  taken  in  a  case  where  John  E.  Coppinger  was  plain- 
tiff, and  appellant  was  defendant,  and  not  in  the  case  tried. 
Technically,  they  were  not  properly  entitled,  but  they  appear 
to  have  been  taken  in  reference  to  the  subject  matter  of  this 
suit,  between  the  parties  to  it,  and  appellant  had  the  oppor- 
tunity to,  and  did,  appear  and  cross-examine. 

Secondly,  it  is  insisted  that  the  court,  under  the  statute  of 
1872,  concerning  eminent  domain,  and  in  force  at  the  time 
the  trial  was  had,  should,  upon  appellant's  request,  have  or- 
dered the  jury  to  view  the  premises  in  person.  It  would  be 
such  an  extraordinary  proceeding  for  the  court  to  send  a  jury 
beyond  the  territorial  limits  of  the  court  for  such  a  purpose, 
that  we  can  not  regard  the  power  as  conferred,  except  it  be 
done  by  express  words.  Full  force  may  be  given  to  the  lan- 
guage employed  in  the  act  by  construing  it  to  apply  only  to 
cases  where  the  case  is  tried  in  the  county  where  the  land  is 
situated.  The  second  section  of  the  act  (Sess.  Laws  1871-2, 
p.  402),  requires  the  petition  to  be  filed  in  the  county  where 
the  land  is  situate.  The  exceptional  case  of  a  change  of 
venue  was  not,  in  any  respect,  within  the  contemplation  of 
the  legislature  in  passing  the  act.  Hence,  no  provision  is 
made  for  anything  incidental  to  such  change,  such  as  provid- 
ing means  to  defray  the  expenses  of  the  jury  in  traveling  long 
distances  for  the  purpose  of  viewing  the  premises  in   person. 

We  are  of  opinion  that  the  appellant,  by  taking  a  change 
of  venue  from  the  only  court  upon  whom  the  power  was  con- 
ferred to  order  a  personal  view  by  the  jury,  debarred  itself 
of  that  right,  and  can  not  now  be  heard  to  complain  of  the 
loss  of  it. 

The  third  error  assigned  is,  that  the  verdict  is  not  sus- 
tained by  the  evidence,  and  the  court  erred  in  overruling  the 
motion  for  a  new  trial.  It  is  true,  that  witnesses  gave  their 
opinion  as  to  the  extent  of  the  owner's  damages,  as  well  as 
many  facts  bearing  upon  that  question.  Such  evidence  was 
admitted  without  objection,  the  jury  had  a  right  to  consider 
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it,  and  we  can  not  say  that  the  verdict  was  against  the  evi- 
dence, as  to  which  there  was  considerable  conflict. 

The  last  point  made,  is,  that  the  judgment  is  not  in  proper 
form,  in  that  it  did  not  order  that  petitioner  enter  upon  the 
property  and  use  the  same  upon  payment  of  the  compensation 
ascertained.  It  appeared,  in  evidence,  that  the  railroad  com- 
pany had  given  the  bond  required,  and  already  entered  upon 
the  land,  and  was  using  the  same  for  the  purposes  of  a  right 
of  way.  The  tenth  section  declares  that  "The  judge  or  court 
shall,  upon  such  report,  proceed  to  adjudge  and  make  such 
order  as  to  right  and  justice  shall  pertain,  ordering  that  pe- 
titioner enter  upon  such  property  and  use  the  same  upon  pay- 
ment of  full  compensation  as  ascertained  as  aforesaid." 
Where  the  petitioner  had  not  already  entered  upon  the  prop- 
erty, the  order  provided  for  in  the  latter  part  of  the  section, 
as  quoted,  would  be  necessary.  But  where  the  petitioner  had 
already  entered  under  statutory  authority,  such  an  order 
would  be  quite  unnecessary. 

We  are  of  opinion  that,  under  the  circumstances,  the  judg- 
ment is  not  defective  in  form,  and  finding  no  error  in  the 
record,  it  is  affirmed. 

Judgment  affirmed. 


David  Eich 

V. 

The  People  of  the  State  of  Illinois. 

1.  Bastardy— -judgment  of  imprisonment.  The  defendant  in  a  prosecu- 
tion under  the  bastardy  act,  was  surrendered  by  his  bail  in  open  court,  and 
upon  trial  was  found  guilty  of  the  charge,  whereupon  the  court  rendered 
judgment  against  him  to  be  paid  in  installments,  the  judgment  conclud- 
ing, that  he  should  "give  good  and  sufficient  bond  herein,  with  security  to 
33— 66th  III. 
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be  approved  by  this  court,  conditioned  and  made  payable  as  by  the  statute 
in  such  case  is  made  and  provided,  and  that  he  be  committed  to  the  com- 
mon jail"  of  the  county,  there  to  be  confined  until  he  should  give  such 
bond  or  be  otherwise  discharged:  Held,  that  the  judgment,  in  form, was  a 
substantial  compliance  with  the  statute,  and  proper. 

2.  Constitutional  law — imprisonment.  The  constitutional  provision 
relating  to  imprisonment  for  debt,  has  reference  only  to  debts  arising  ex 
contractu.  It  has  no  reference  to  torts  or  to  a  proceeding  under  the  bas- 
tardy act,  although  the  same  is  a  civil,  as  distinguishable  from  a  crim- 
inal prosecution. 

Writ  of  Error  to  the  Circuit  Court  of  Tazewell  county; 
the  Hon.  Charles  Turner,  Judge,  presiding. 

Messrs.  O'Brien  &  Harmon,  for  the  plaintiff  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court : 

The  defendant  in  the  court  below  was  prosecuted  under 
the  bastardy  act.  He  was  surrendered  by  his  bail  in  open 
court,  and  upon  the  trial  of  the  issue  was  found  guilty  of  the 
charge,  and  judgment  was  rendered  against  him,  to  be  paid 
in  installments  according  to  the  statute. 

The  conclusion  of  the  judgment  is  as  follows:  "That  said 
David  Rich  shall  give  good  and  sufficient  bond  herein,  with 
security,  to  be  approved  by  this  court,  conditioned  and  made 
payable  as  by  the  statute  in  such  case  is  made  and  provided; 
and  that  he  be  committed  to  the  common  jail  of  Tazewell 
county,  there  to  be  confined  until  he  shall  give  such  bond  as 
aforesaid,  or  until  he  shall  be  discharged  by  due  process  of 
law." 

Two  objections  to  the  judgment  are  urged  for  its  reversal: 

1.  That  it  is  not  in  accordance  with  the  statute. 

2.  That  the  law  authorizing  imprisonment  in  such  cases, 
is  unconstitutional. 

The  statute  provides  that,  in  case  the  issue  shall  be  found 
against  the  reputed  father,  he  shall  be  condemned  by  the 
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judgment  of  the  court  to  pay  a  certain  sum  of  money  for  the 
support,  maintenance  and  education  of  the  child;  and  shall  be 
required  to  give  bond  and  security  for  the  due  and  faithful 
payment  of  such  money;  and  then  proceeds  as  follows:  "  In 
case  the  defendant  or  reputed  father  shall  refuse  or  neglect  to 
give  such  security  as  may  be  ordered  by  the  pourt,  he  shall  be 
committed  to  the  jail  of  the  county,  there  to  remain  until  he 
shall  comply  with  such  order,  or  until  otherwise  discharged 
by  due  course  of  law."     Gross,  1869,  p.  58. 

The  judgment,  in  form,  is  a  substantial  compliance  with 
the  statute.  It  must  be  construed  to  be  in  effect  the  same. 
It  does  not  mean  that  the  defendant,  even  though  he  should 
give  the  required  security,  should  still  be  committed  to  the 
jail  of  the  county. 

The  judgment  expressly  recites  that  the  confinement  shall 
continue  only  until  the  bond  shall  be  given.  Had  the  bond 
been  given,  with  security,  the  defendant,  already  in  custody 
by  the  surrender  of  him  by  his  bail,  would  have  been  dis- 
charged. The  objection  to  the  form  of  the  judgment  is  purely 
frivolous. 

The  constitutional  provision  supposed  to  be  violated,  is  the 
following:  "  No  person  shall  be  imprisoned  for  debt,  unless 
upon  refusal  to  deliver  up  his  estate  for  the  benefit  of  his 
creditors  in  such  manner  as  shall  be  prescribed  by  law;  or  in 
cases  where  there  is  strong  presumption  of  fraud." 

The  term  "debt,"  in  this  section,  can  not  be  construed  to 
include  damages  from  torts  or  fines  or  penalties,  arising  from 
a  violation  of  the  penal  laws  of  the  State.  The  entire  sec- 
tion clearly  indicates,  that  reference  was  had  to  debts  arising 
ex  contractu.  "No  person  shall  be  imprisoned  for  debt  unless 
upon  refusal  to  deliver  up  his  estate  for  the  benefit  of  his 
creditors."  As  to  the  debts  intended  to  be  embraced,  there 
must  be  the  relation  of  debtor  and  creditor.  Such  a  relation 
can  not  exist  between  the  reputed  father  of  a  bastard,  and 
the  people,  who  prosecute  to  compel  him  to  support  his  ille- 
gitimate child. 


516  Rich  v.  The  People.  [Jan.  T. 

Opinion  of  the  Court. 

This  construction  of  the  constitution  is  settled  by  the  case 
of  The  People  v.  Cotton,  14  111.  414,  and  subsequently  approved, 
and  we  shall  not  disturb  it. 

The  fact  that  this  court  has  held  that  such  a  prosecution 
as  the  present  is  a  civil,  as  distinguished  from  a  strictly  crim- 
inal prosecution,  does  not  affect  the  true  construction  of  the 
constitution. 

An  action  for  a  tort  is  a  civil  proceeding;  and  yet  this  court 
held  that  this  provision  of  the  constitution  has  no  application 
to  actions  for  torts.     MeKindley  v.  Rising,  28  111.  337. 

While  this  prosecution  may  be  so  far  a  civil  proceeding  as 
to  dispense  with  the  strict  proof  required  in  criminal  cases, 
yet,  the  money  which  the  reputed  father  is  condemned  to  pay 
for  the  support,  maintenance  and  education  of  the  child,  is, 
in  no  sense,  a  debt.  The  prosecution  is  a  matter  of  public 
concern.  It  is  carried  on  in  the  name  of  the  people.  The  bond 
is  made  payable  to  the  people.  The  reputed  father,  upon  the 
non-payment  of  any  installment  of  the  money  when  due,  may 
be  proceeded  against  as  for  a  contempt  of  court,  and  com- 
mitted to  jail.  The  chief  object  of  the  prosecution  is  the 
protection  of  the  public  from  liability  for  the  support  of  the 
child.  If  the  child  should  die  after  judgment  and  execution 
of  the  bond,  and  the  fact  should  be  suggested  upon  the  record 
of  the  court,  the  bond  would  thenceforth  be  void. 

These  peculiarities  do  not  pertain  to  ordinary  debts.  Judg- 
ments for  debts  arising  out  of  contracts,  express  or  implied, 
can  not  thus  be  enforced  and  thus  discharged.  We  think  the 
law  is  constitutional. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Bradford  &  Son 

V. 

G.  D.  Hoiles  et  al. 

Promissory  note — waiver  of  penalty  in.  Where  the  payee  of  a  promis- 
sory note  which  contained  a  clause  that  if  the  sum  therein  mentioned  was 
not  paid  when  due,  the  maker  should  pay  thereon  five  per  cent  per  month 
as  damages,  from  its  maturity,  and  the  payee,  from  time  to  time  after  its 
maturity,  accepted  interest  thereon  at  ten  per  cent  per  annum,  until  the 
death  of  the  maker :  Held,  that  the  acceptance  of  the  interest  evidenced 
an  agreement  to  waive  the  damages,  which  were  in  the  nature  of  a  pen- 
alty, and  take  ten  per  cent  interest  in  lieu  thereof,  and  that  the  payee 
could  not  thereafter  recover  the  penalty. 

Appeal  from  the  Circuit  Court  of  Bond  county;  the  Hon. 
Joseph  Gillespie,  Judge,  presiding. 

Messrs.  Henry  &  Fouke,  for  the  appellants. 

Mr.  George  B.  Bennett,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  to  recover  the  amount  due  upon  the  follow- 
ing promissory  note,  made  by  the  defendants'  intestate : 

Greenville,  III.,  July  8th,  1869. 
For  value  received,  ninety  days  after  date,  we,  or  either  of 
us,  promise  to  pay  Bradford  &  Son,  or  order,  one  thousand 
dollars,  and  if  the  sum  is  not  paid  when  due,  to  pay  thereon 
five  per  cent  per  month  as  damages  thereon  from  the  time  the 
same  is  due,  until  paid.  A.  Buie. 

On  the  back  of  the  note  are  the  following  indorsements, 
to-wit:  "Rec'd  int.  to  Nov.  23/69.  Rec'd  int.  to  Jan'y  8, 
?70.     Rec'd  int.  to  Feb.  8,  >70.     Rec'd  int.  to  April  8,  '70. 
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Rec'd  $200  April  8,  '70.  Rec'd  int.  to  May  8,  '70.  Rec'd 
int.  to  June  8,  '70.  Rec'd  $200  July  2,  70.  Rec'd  int.  to 
Sept.  8,  '70." 

The  maker  of  the  note  died  on  the  15th  day  of  September, 
1870.  The  note  was  filed  as  a  claim  against  his  estate  on  the 
22d  of  August,  1872. 

On  the  trial  below,  it  was  in  evidence  that  the  rate  per 
cent  of  the  interest  paid  by  the  maker  on  the  note,  according 
to  the  several  indorsements  thereon,  was  ten  per  cent  per 
annum,  and  that  the  note,  by  agreement,  was  extended  from 
time  to  time  as  indorsements  of  interest  were  made. 

The  circuit  court  rendered  judgment  for  the  plaintiffs  in 
the  sum  of  $728.25,  which  was  simply  the  principal  of  the 
note  remaining  unpaid,  with  ten  per  cent  interest  thereon  from 
September  8,  1870,  the  time  up  to  which  the  interest  had  been 
paid. 

The  plaintiffs  bring  the  record  here,  and  assign  for  error 
that  the  court  erred  in  not  rendering  judgment  for  the  plain- 
tiffs for  the  unpaid  principal  of  the  note,  with  five  per  cent 
damages  per  month  from  the  said  8th  of  September,  1870. 

Under  the  decisions  of  this  court,  this  five  per  cent  per 
month  damages  was  in  the  nature  of  a  penalty  to  secure  the 
punctual  payment  of  the  note;  and  on  the  23d  of  November, 
1869,  the  time  when  the  first  payment  of  interest  was  made, 
the  payees  might  have  demanded  the  stipulated  damages  for 
the  time  that  had  elapsed  since  the  maturity  of  the  note,  but 
instead  thereof,  they  accepted  ten  per  cent  per  annum  interest 
for  that  time,  and  went  on  accepting  that  rate  of  interest  from 
time  to  time,  for  various  short  periods  of  time,  for  nearly  a 
year  after  the  maturity  of  the  note,  and  so  long  as  the  maker 
lived.  This  was  inconsistent  with  a  claim  of  five  per  cent 
per  month  as  damages.  It  evidences  an  agreement  to  accept 
ten  per  cent  per  annum  as  damages  for  delay  of  payment  in 
lieu  of  five  per  cent  per  month  as  originally  agreed. 

As  we  regard  it,  the  acceptance  of  the  interest  at  ten  per 
cent   for  various  periods  of  time  after   the  maturity  of  the 
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note,  was  a  waiver  of  the  penalty,  and  the  circuit  court  rightly 
disallowed  the  claim  for  such  penalty. 

Such  being  the  opinion  of  a  majority  of  the  court,  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 


Thomas  T.  Bybee 

V. 

Adam  Hageman. 

1.  Description — latent  ambiguity  in,  explainable  by  extrinsic  evidence. 
The  description  of  real  estate  in  a  mortgage  was,  "  one  acre  and  a  half  in 
the  north-west  corner  of  section  five  (5),  together  with  the  brewery,  malt- 
house,  all  buildings  thereon,  and  fixtures  contained  therein,"  situated  in 
the  county  of  McDonough,  and  State  of  Illinois,  without  giving  any 
township  and  range :  Held,  that  as  there  were  several  sections  in  that 
county  bearing  the  same  number,  the  ambiguity  was  a  latent  one,  and  was 
susceptible  of  explanation  by  evidence  dehors  the  deed,  to  show  in  what 
township  and  range  the  land  was  situated,  and  therefore  not  void  for 
uncertainty,  and,  not  being  void,  the  recording  of  the  mortgage  was 
notice  to  subsequent  incumbrancers. 

2.  Same — certainty— part  of  a  tract  in  a  corner  thereof.  Where  a  deed 
for  land  describes  the  same  as  so  many  acres  in  the  north-west  corner  of 
a  section,  it  is  not  void  for  uncertainty,  but  will  be  taken  to  embrace  the 
given  number  of  acres  in  the  form  of  a  square,  in  the  north-west  corner 
thereof. 

3.  Inuring  of  title.  Where  a  party  gives  a  mortgage,  in  the  usual 
form,  upon  land,  and  afterwards  acquires  the  legal  title  thereto,  it  will 
inure  to  the  benefit  of  the  mortgagee. 

Appeal  from  the  Circuit  Court  of  McDonough  county;  the 
Hon.  Chauncey  L.  Higbee,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Adam  Hageman,  against 
John  Ewald,  Elizabeth  Ewald,  James  Manly,  Abner  E.  Barns, 
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Rebecca  Barns,  and  Thomas  T.  Bybee,  to  foreclose  a  mort- 
gage on  the  premises  described  in  the  opinion,  executed  to 
the  complainant  by  Ewald  and  wife.  After  the  execution  of 
the  mortgage  sought  to  be  foreclosed,  Ewald  and  wife  exe- 
cuted a  second  mortgage  on  the  lands  in  question  to  James 
Manly,  to  secure  the  payment  of  a  promissory  note  of  said 
Ewald  to  Manly,  which  was  assigned  by  the  latter  to  Bybee. 
Bybee,  after  answering  the  original  bill,  filed  his  cross  bill 
to  foreclose  the  junior  mortgage.  The  court  decreed  the  fore- 
closure of  the  prior  mortgage,  declaring  it  a  valid  lien  on  the 
premises.     From  this  decree  Bybee  appealed. 

Mr.  S.  Corning  Judd,  for  the  appellant. 

Mr.  D.  G.  Tunnicliff,  and  Mr.  C.  F.  Wheat,  for  the 
appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

If  the  description  contained  in  the  first  mortgage  was  suf- 
ficient to  pass  the  title,  the  record  was  notice  to  the  subse- 
quent mortgagee.  The  description  was  as  follows:  "one 
acre  and  a  half  in  the  north-west  corner  of  section  five  (5), 
together  with  the  brewery,  malt-house,  all  buildings  thereon 
and  fixtures  contained  therein."  The  mortgage  also  described 
the  land  as  situated  in  the  county  of  McDonough,  and  State 
of  Illinois. 

It  is  objected  by  appellant  that  the  description  is  void  for 
uncertainty,  inasmuch  as  it  specifies  neither  township  nor 
range. 

If  there  had  been  but  one  section  five  in  McDonough 
county,  the  description  as  to  the  section  would  have  been 
perfectly  certain.  The  ambiguity  arises  from  the  fact  that 
there  are  several  sections  bearing  that  number.  The  ambi- 
guity, then,  is  a  latent  ambiguity,  arising,  not  upon  the  face 
of  the  deed,  but  when  it  is  ascertained  dehors  the   deed  what 
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are  the  boundaries  of  McDonough  county,  and  that  they  are 
such  as  to  include  several.  This  was  the  view  of  a  similar 
description  taken  by  this  court  in  Dougherty  v.  Purdy,  18  111. 
206,  which  case  was  followed  in  Clark  v.  Powers,  45  111.  283. 
Being  a  latent  ambiguity,  it  is  susceptible  of  explanation. 

The  explanation  was  made,  in  this  case,  by  proof  that  at 
the  time  the  mortgagor  executed  the  mortgage  he  was  living 
on  the  north-west  quarter  of  section  five,  in  township  six 
north,  and  range  one  west,  and  that  he  had  a  dwelling  house, 
malt-house  and  brewery  in  the  north-west  corner  of  the 
quarter  section.  It  also  appeared  that  he  had  no  brewery 
elsewhere,  and  that  he  had  a  parol  contract  for  an  acre  and 
a  half  of  land  in  the  north-west  corner,  and  subsequently 
bought  two  and  a  half  acres  more,  and  received  a  deed  from 
the  owner  for  the  four  acres.  If  the  description  in  the  mort- 
gage was  sufficient,  the  title  to  the  acre  and  a  half  inured 
to  the  mortgagee.  There  can  be  no  doubt,  under  the  cases 
above  cited,  as  to  the  sufficiency  of  this  proof  to  remove  the 
latent  ambiguity.  The  calls  in  the  mortgage  were  answered 
by  the  particular  tract  in  controversy,  and  could  be  answered 
by  none  other.  In  the  cases  referred  to,  less  proof  was  held 
sufficient.  If  the  mortgage  was  sufficient  to  pass  the  title  as 
between  the  parties,  its  record  was  good  as  notice  to  the  sec- 
ond mortgagee. 

It  is  also  objected  that  the  description  of  "one  acre  and  a 
half  in  the  north-west  corner"  of  the  section  is  too  uncertain, 
as  it  might  refer  either  to  an  acre  and  a  half  in  the  form  of  a 
square  or  a  triangle.  Under  our  system  of  congressional 
surveys  all  lands  were  originally  surveyed  and  laid  out  into 
rectangular  forms,  except  fractional  sections.  Hence,  it  has 
become  common  to  apply  that  form  to  all  subdivisions  where 
the  description  is  of  a  certain  number  of  acres  in  the  corner 
of  a  larger  tract.  Thus,  the  north-east  forty  acres  of  a  quarter 
section  would  be  as  definitely  understood  by  all  persons  in 
this  State,  familiar  with  our  local  conveyancing,  to  describe 
forty  acres  in  a  square  form,  as  if  the  tract  had  been  described 
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by  metes  and  bounds.  It  is  a  form  of  description  growing 
naturally  and  almost  inevitably  out  of  our  system  of  surveys, 
and  being  universally  understood,  should  be  recognized  by 
the  courts.  In  Walsh  v.  Ringer,  2  Ham.  (Ohio)  327,  the 
same  rule  is  held,  and  the  court,  in  that  case,  remark  that 
this  is  also  the  Kentucky  rule. 

In  the  view  we  have  taken  of  this  case  it  is  unnecessary  to 
discuss  any  further  questions. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


Charles  Anderson 

V. 

Anna  0.  Jacobson. 

1.  Practice — trial  with  replication  unanswered.  Where  the  plaintiff 
goes  to  trial  without  issue  being  taken  upon  his  replication  to  a  plea  of 
set-off,  this  will  not  be  such  error  as  to  justify  a  reversal.  If  he  desired 
a  formal  traverse,  he  should  have  taken  a  rule  on  the  defendant  to  rejoin. 

2.  Evidence — secondary  evidence.  It  is  error  to  admit  a  copy  of  a  lease 
in  evidence  where  the  loss  or  destruction  of  the  original  is  not  shown,  or 
that  it  was  in  the  possession  of  the  adverse  party. 

3.  Promissory  note — pleading  and  evidence.  In  a  suit  upon  a  promis- 
soty  note,  it  is  error  to  admit  evidence  tending  to  prove  that  the  note  was 
procured  by  fraud  and  circumvention,  when  such  defense  is  not  presented 
by  plea.  Such  defense  is  not  admissible  under  the  general  issue.  The 
defense  is  statutory,  and  the  provisions  of  the  statute  must  be  observed. 

4.  Married  woman— right  to  contract  as  sole  trader.  Whether  a  mar- 
ried  woman  is  a  sole  trader  or  not,  is  a  question  of  fact.  If  her  husband 
has,  without  cause,  deserted  her,  she  may  acquire  property,  control  it  and 
her  person,  contract,  sue  and  be  sued,  as  a  feme  sole. 

Writ  of  Error  to  the  Circuit  Court  of  Ford  county;  the 
Hon.  A.  J.  Gallagher,  Judge,  presiding. 
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This  was  an  action,  by  the  plaintiff  in  error,  against  the 
defendant  in  error,  upon  a  promissory  note  and  upon  an  ac- 
count. The  defendant  below  pleaded  the  general  issue,  set- 
off, 7ion  est  factum  and  coverture.  There  was  a  trial  had, 
which  resulted  in  a  verdict  and  judgment  in  favor  of  the 
defendant  below. 

Messrs.  Cloud  &  Sample,  for  the  plaintiff  in  error. 
Messrs.  McIllroy  &  Brackett,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  is  urged  that  the  court  below  erred  in  trying  the  cause 
whilst  a  replication  of  former  recovery  to  defendant's  plea  of 
set-off  remained  unanswered.  There  are  none  of  the  plead- 
ings given  by  plaintiff  in  error  in  his  abstract,  and  the  repli- 
cation to  which  he  refers  is  not  given  or  in  any  manner  speci- 
fied. We* find,  however,  by  turning  to  the  record,  such  a  rep- 
lication. But  we  do  not  regard  this  as  such  an  error  as 
requires  a  reversal.  If  plaintiff  in  error  had  desired  a  formal 
traverse  of  the  replication,  he  should  have  taken  a  rule  on  de- 
fendant to  rejoin.  There  is  no  doubt  that  he  had  the  right  to 
prove  the  averments  of  his  replication  as  fully  as  if  there  had 
been  a  rejoinder. 

It  is  next  urged  that  the  court  below  erred  in  admitting  a 
copy  of  the  lease  in  evidence,  without  a  proper  foundation 
being  laid  therefor.  It  is  manifest  that,  until  the  loss  or  de- 
struction of  the  original  was  shown,  or  that  it  was  in  the  pos- 
session of  plaintiff  in  error,  a  copy  was  not  admissible.  This 
is  a  rule  of  evidence  that  is  elementary,  and  of  daily  and 
uniform  application.  For  this  error  the  judgment  of  the 
court  below  must  be  reversed. 

It  was  also  error  to  admit  evidence  tending  to  prove  that 
the  note  was  procured  by  fraud  and  circumvention.  That 
defense  must  be  set  up  by  plea.  It  is  not  admissible  under 
the  general  issue  or  other  defense,  but  must  be  presented  by 
plea. 
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The  eleventh  section  of  the  chapter  entitled  "  Negotiable 
Instruments,"  gives  the  right  to  make  the  defense  by  plea, 
and  that  is  the  only  mode  in  which  it  can  be  done.  The  de- 
fense is  statutory,  and  the  provisions  of  the  statute  must  be 
observed. 

The  question  is  argued  that  defendant  in  error  was  a  sole 
trader.  That  is  a  question  of  fact,  to  be  determined  from  the 
evidence  in  the  case.  If  her  husband  had,  without  cause, 
deserted  her,  she  may  acquire  property,  control  it  and  her 
person,  contract,  sue  and  be  sued,  as  a  feme  sole.  See  Love  v. 
Moynehan,  16  111.  277;  Prescott  et  ux.  v.  Fisher  et  al.  22  111. 
390. 

The  first  of  defendant's  instructions  contravenes  the  rule  in 
these  cases,  and  contradicts  instructions  given  for  plaintiff. 
A  married  woman  may,  as  we  have  seen  from  the  cases  referred 
to,  act  as  a  sole  trader  or  a  feme  sole,  when,  without  her  fault, 
her  husband  deserts  her;  whilst  this  instruction  informs  the 
jury  that  if  she  so  acted  she  would  not  be  liable,  without 
reference  to  the  circumstances  under  which  she  acted.  The 
instruction  should  not  have  been  given. 

The  fourth  instruction  was  wrong,  as  there  was  no  issue  of 
fraud  and  circumvention  in  the  case;  and  the  same  objection 
applies  to  her  fifth  instruction,  and  the  same  is  true  of  the 
sixth. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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William  H.  Richardson  et  ah 

v. 

Lucius  Mills  etal. 

Clerical  error — in  decree — no  ground  for  reversal.  Where  a  decree  of 
foreclosure  of  a  mortgage  found  that  the  note  and  mortgage  were  dated 
June  20, 1868,  instead  of  1867,  their  true  date,  and  it  appeared  from  the 
proofs  and  the  record  that  such  recital  was  clearly  a  clerical  error:  Held, 
that  the  error  being  one  which  worked  no  injury,  and  one  that  might  be 
corrected  in  the  court  below  on  motion,  it  afforded  no  sufficient  ground 
for  reversing  the  decree. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  O.  T.  Reeves,  and  Mr.  C.  R.  Dickinson,  for  the 
appellants. 

Messrs.  Straight  &  Straight,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  in  the  McLean  circuit  court  to  fore- 
close a  mortgage  by  bill  in  equity.  The  mortgage  and  note 
were  executed  by  appellant  to  appellee,  both  bearing  date  on 
the  same  day — the  20th  of  June,  1867.  A  decree  passed  on 
the  30th  of  September,  1870,  at  the  September  term,  which 
finds  that  the  note  and  mortgage  were  dated  on  the  same 
day.  By  a  clerical  error,  the  date  of  the  note  is  stated  in  the 
record  to  be  the  20th  of  June,  1868.  This  was  certainly  a 
clerical  error,  for  the  finding  of  the  court  and  the  proof  is, 
the  note  bore  date  June  20,  1867,  and  the  mortgage  also. 

On  appellants'  showing,  assuming  it  was  not  a  clerical 
error,  the  amount  of  the  decree  is  too  large  ;  but,  taking  the 
fact  as  it  appears  in  the  record,  it  is  not.  Appellant  com- 
putes the  interest  on  the  note  on  the  hypothesis  that  it  bore 
date  June  20,  1868,  but  computing  it  according  to  the  fact, 
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the  amount  of  the  decree,  even  with  the  insurance  money 
of  ten  dollars  and  fifty  cents  included,  is  not  as  much  as  the 
complainant  had  a  right  to  recover. 

This  clerical  error  is  corrected  by  the  record  itself,  and  if 
important,  could  have  been  corrected  on  motion  to  the  court 
in  which  it  was  made.  For  such  an  error — one  which  has 
worked  no  injury  to  appellant,  and  which  can  work  none — 
this  court  will  not  reverse  a  decree.  Russell  v.  Broivn  et  al. 
41  111.  183. 

In  this  particular  case  there  would  be  great  hardship  and 
injury  to  appellee  on  a  reversal,  inasmuch  as,  to  protect  him- 
self, he  was  compelled  to  satisfy  a  prior  mortgage  in  order  to 
obtain  the  fruits  of  his  recovery. 

We  see  no  equity  in  appellants'  claim,  and  affirm  the  decree 
of  the  circuit  court. 

Decree  affirmed. 


The  Paris  and  Decatur  Railroad  Co. 

V. 

Thomas  J.  Mullins. 

Negligence — in  not  slackening  speed  of  train  to  save  stock.  Where  the 
evidence,  on  the  trial  of  an  action  against  a  railroad  company  for  killing 
a  colt,  tended  to  show  that  the  colt  ran  on  the  track  in  front  of  an  ad- 
vancing train,  before  it  was  struck  and  killed,  for  a  distance  of  twenty-five 
or  thirty  rods,  and  the  track  was  straight,  so  that  the  engine  driver,  by  the 
exercise  of  reasonable  diligence,  could  have  discovered  it  in  time  to  have 
slackened  the  speed  of  the  train  so  as  to  have  avoided  the  accident,  a  ver- 
dict, finding  the  company  liable  for  the  value  of  the  colt,  may  be  prop- 
erly  found,  notwithstanding  the  evidence  is  conflicting. 

Appeal  from   the   Circuit   Court   of  Edgar  county;  the 
Hon.  James  Steele,  Judge,  presiding. 
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Mr.  James  A.  Eads,  for  the  appellant. 

Messrs.  Selloes  &  Dale,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  originally  commenced  before  a  justice  of 
the  peace,  to  recover  the  value  of  stock  killed  on  appellant's 
road.  The  appellee  obtained  a  judgment  before  the  justice, 
and  the  cause  was  appealed  to  the  circuit  court,  where  a  trial 
was  again  had,  and  resulted  as  before,  in  a  judgment  for  ap- 
pellee. 

The  road  had  not  been  open  to  use  six  months  prior  to  the 
killing  of  the  stock,  and  it  is  sought  to  charge  the  company 
on  the  ground  of  the  negligence  of  its  servants  in  the  conduct 
of  the  train.  The  evidence  is  very  conflicting,  and  we  are  un- 
willing to  disturb  the  verdict  of  the  jury.  They  have  endeav- 
ored to  reconcile  the  testimony  as  well  as  they  could,  and 
after  a  careful  consideration  we  can  not  say  they  have  found 
incorrectly. 

The  theory  of  the  witnesses  for  the  appellant  is,  that  the 
colt  ran  for  some  distance  along  the  side  of  the  road,  and,  on 
approaching  a  ditch  filled  with  water,  it  turned  and  came 
suddenly  on  the  track,  and  after  it  was  discovered,  it  was  not 
possible  to  stop  the  train  in  time  to  avoid  the  injury.  On  the 
other  hand,  the  evidence  given  for  appellee  tends  to  show  the 
colt  ran  on  the  track  in  front  of  the  advancing  train,  before  it 
was  struck,  for  a  distance  of  twenty-five  or  thirty  rods,  and 
the  track  being  straight,  the  engine  driver,  by  the  exercise  of 
reasonable  diligence,  could  have  discovered  it  in  time  to  have 
slackened  the  speed  so  as  to  have  avoided  the  accident.  This 
he  did  not  do. 

If  the  evidence  given  for  appellee  shall  be  regarded  as 
presenting  the  truth  of  the  case,  the  jury  could  properly  find 
as  they  did,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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The  Toledo,  Wabash  and  Western  Eailway 

Company 

V. 

David  Spencer. 


Negligence — comparative.  Where  there  is  evidence  tending  to  show 
that  the  plaintiff's  negligence  was  slight  when  compared  with  that  of  the 
servants  of  a  railway  company,  and  that  of  the  latter  was  gross,  a  finding 
in  favor  of  the  plaintiff,  in  an  action  to  recover  damages  from  the  com- 
pany  for  the  breaking  of  the  plaintiff's  wagon  by  running  into  it  by  the 
locomotive  of  the  company,  will  not  be  set  aside. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon. 
Charles  D.  Hodges,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  the  appellee  against  the 
appellant.  The  declaration  alleged  that  the  plaintiff's  wagon 
was  run  over  and  destroyed  while  carefully  being  driven  along 
Main  street,  in  the  city  of  Jacksonville,  by  the  cars  of  the 
defendant ;  that  said  cars  were  managed  negligently,  and  that 
no  whistle  was  sounded  or  bell  rung  to  warn  plaintiff.  The 
general  issue  was  filed  and  a  trial  had  before  the  court  with- 
out a  jury.  The  court  found  for  the  plaintiff,  and  assessed 
his  damages  at  $144.46,  and  rendered  judgment  for  the  same, 
from  which  the  defendant  appealed. 

Mr.  William  H.  Barnes,  and  Mr.  Geo.  H.  Smith,  for  the 
appellant. 

Messrs.  Morrison  &  Whitlock,  for  the  appellee. 

Mr.  Justice  McAllister  delivered   the   opinion  of  the 

Court : 

This  record  presents  simply  questions  of  fact,  upon  which 
it  was  the  province  of  the  jury  to  pass.  There  was  some  evi- 
dence of  slight  negligence  on  the  part  of  appellee's  servant. 
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Still,  if  his  negligence,  when  compared  with  that  of  the  ser- 
vants of  appellant,  was  slight,  and  that  of  appellant's  ser- 
vants gross,  the  verdict  should  be  sustained,  according  to  a 
long  line  of  decisions  in  this  State. 

We  are  of  opinion  that  the  evidence  tended  to  support  such 
a  finding,  and  there  is  no  ground  for  setting  it  aside. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


James  Q.  Palmer 

v, 

David  M.  Bethard  et  al. 

1.  Chancery — relief  against  judgment  at  law,  where  there  was  a  legal 
defense.  Before  resort  can  be  had  to  a  court  of  equity  against  a  judg- 
ment at  law,  there  must  not  only  be  a  good  legal  defense,  but  the  party 
must  have  been  deprived  of  it  by  accident,  mistake  or  fraud,  and  without 
any  negligence  on  his  part. 

2.  Where  judgment  was  recovered  against  a  party  on  a  final  settle- 
ment of  partnership  accounts  four  years  after  the  alleged  settlement,  a 
court  of  equity  will  not  set  aside  the  judgment,  upon  his  showing  that  he 
has  subsequently  discovered  mistakes  in  the  statement  of  the  account 
which  show  the  judgment  to  be  unjust  and  inequitable,  where  he  had  free 
access  to  the  books.  In  such  a  case  he  is  guilty  of  gross  laches  and  neg- 
ligence in  not  making  the  discovery  before  the  trial  at  law.  ♦ 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  James  Q.  Palmer  against 
David  M.  Bethard,  Charles  Sample  and  Benjamin  Pyatt,  to 
enjoin  the  collection  of  a  judgment  in  favor  of  Bethard  against 
complainant.     The  facts  appear  in  the  opinion. 
34— 66th  III. 
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Messrs.  Morrison  &  Whitlock,  and  Mr.  H.  E.  Dummer, 
for  the  appellant. 

Mr.  William  Brown,  for  the  appellees. 

Mr.  Justice  Thornton  delivered  the  opinion  of  the  Court ; 

The  complainant  filed  his  bill  to  set  aside  a  judgment  at 
law,  and  to  state  a  partnership  account.  A  demurrer  was 
sustained  and  the  bill  dismissed. 

The  complainant  alleged  the  formation  of  a  partnership 
between  him  and  the  defendants  in  1864,  which  continued 
until  in  1866,  when  there  was  a  partial  settlement  of  the  busi- 
ness of  the  firm,  but  no  final  settlement  or  balance  struck ; 
that  the  complainant  placed  the  books  and  papers  pertaining 
to  the  partnership,  in  the  hands  of  the  defendants;  and  that 
they  made  a  settlement,  and  found  that  the  complainant  was 
indebted  to  Bethard ;  but,  that  the  complainant  was  not  pres- 
ent at  the  settlement,  though  he  made  an  examination  of  the 
accounting  and  paid  to  Bethard  $2000,  and  refused  to  pay  any 
more.  Bethard  then  instituted  a  suit  at  law  against  the  com- 
plainant for  the  balance  alleged  to  be  due  on  the  settlement. 
Two  trials  were  had,  and  each  time  a  verdict  was  rendered 
against  the  complainant.  The  last  trial  was  in  November, 
1871. 

It  is  then  charged  that  the  judgment  is  unjust,  and  the 
basis  of  the  charge  is,  that,  since  its  rendition,  the  complain- 
ant had  discovered  papers  and  entries  in  books  which  showed 
mistakes  in  the  settlement,  and  that  the  judgment  is  erroneous 
and  inequitable,  and  that  the  facts  were  not  fully  known  to 
the  complainant  at  the  time  of  the  trial.  It  is  further  alleged 
that  he  was  not  present  at  the  time  of  the  last  trial,  and  that 
he  was  misled  as  to  the  time  it  would  take  place  by  the  attor- 
ney of  Bethard. 

Though  it  is  alleged  in  the  bill  that  there  was  no  final  set- 
tlement, yet  it  is  not  alleged  that  proof  can  now  be  made  of 
such  fact. 
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The  only  ground,  therefore,  for  setting  aside  the  judgment 
and  granting  a  new  trial,  is  the  discovery  subsequent  to  the 
last  trial.  No  allegation  is  made  of  any  diligence,  or  of  any 
examination  of  the  books  and  papers,  previous  to  the  trial  at 
law,  and  no  excuse  is  given  why  such  examination  was  not 
had  sooner,  though  four  years  and  more  had  elapsed  since  the 
dissolution  of  the  partnership  and  before  the  rendition  of  the 
judgment. 

There  is  no  shadow  of  excuse  for  such  gross  laches  on  the 
part  of  the  complainant;  and  in  the  exercise  of  reasonable 
diligence,  he  might  have  made  his  defense  at  law. 

The  rule,  as  recognized  by  this  court  in  Vennum  v.  Davis,  35 
111.  568,  is  thus  laid  down  by  Marshall,  Ch.  J.,  in  Marine 
Insurance  Co.  v.  Hodgson,  7  Cranch,  333 :  "It  may  safely  be 
said,  that  any  fact,  which  clearly  proves  it  to  be  against  con- 
science to  execute  a  judgment,  and  of  which  the  injured  party 
could  not  have  availed  himself  in  a  court  of  law,  or  of  which 
he  might  have  availed  himself  at  law,  but  was  prevented  by 
fraud  or  accident,  unmixed  with  any  fault  or  negligence  in 
himself  or  his  agents,  will  justify  an  application  to  a  court  of 
chancery." 

Before  resort  can  be  had  to  a  court  of  equity  for  relief 
against  a  judgment  at  law,  there  must  not  only  be  a  good 
legal  defense,  but  the  party  must  be  deprived  of  it  by  acci- 
dent, mistake  or  fraud,  and  without  any  negligence  on  his 
part.  Winchester  v.  Grosuenor,  48  111.  517;  Ames  v.  Snider, 
55  111.  498. 

It  is  manifest  in  this  case,  that  the  party  might  have  been 
prepared  with  his  defense  to  the  suit  at  law.  He  had  ample 
time — four  years — in  which  to  make  an  examination  and  dis- 
cover the  alleged  errors;  and  he  had  free  access  to  the  books 
and  papers.  The  omission  to  make  his  defense  is  chargeable 
to  his  own  laches.  As  was  said  by  the  Lord  Chancellor,  in 
Standen  v.  Edwards,  1  Vesey,  Jr.,  133  :  "  It  would  be  ex- 
tremely  dangerous   to    let   parties    keep    evidence    in   their 
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pockets,  and  then  say,  that,  if  produced,  it  would  have  such 

an  effect." 

To  sustain  the  bill,  in  this  case,  would  be  to   lay  down  a 

rule  that  would  introduce  fraud. 

The  decree  is  affirmed. 

Decree  affirmed. 


Jerial  Wilday  et  al. 
v. 

James  Morrison. 

1.  Usury— plea  of.  To  an  action  upon  a  promissory  note  for  $5054, 
the  defendants  pleaded  that,  on  the  day  of  the  date  of  the  same,  they  were 
indebted  to  the  plaintiff  in  the  sum  of  $4356.89,  and  that  plaintiff  then 
contracted  with  defendants  to  forbear  collecting  the  same  for  one  year,  in 
consideration  that  they  would  give  to  him  their  note  for  such  sum  and 
interest  thereon  for  one  year,  at  the  rate  of  sixteen  per  cent  per  annum 
added  thereto  as  principal,  with  ten  per  cent  interest  thereon  after  matu- 
rity, to  which  defendants  agreed,  and  gave  the  note  sued  on,  and  that  there 
was  no  other  consideration  for  the  same,  and  that  defendants  had,  from 
time  to  time,  paid  on  such  note  $4468,  that  being  more  than  the  original 
indebtedness,  and  that  therefore  the  plaintiff"  ought  not  to  recover  any- 
thing, because  the  contract  was  usurious :  Held,  that  the  plea  was  good, 
and  presented  a  complete  bar. 

2.  Same — when  added  in  'principal,  a  forfeiture  of  subsequent  interest 
follows.  When  usury  is  added  to  the  principal  debt  for  one  year,  and  the 
contract  provides  for  only  the  legal  rate  after  maturity,  it  is  but  one  con- 
tract for  the  reservation  of  usurious  interest,  and  is  vicious  in  all  its  parts, 
no  matter  in  what  mode  the  interest  may  be  expressed  to  be  paid,  and  the 
creditor  can  collect  only  the  principal  debt,  under  the  act  of  January  31, 
1857. 

3.  Same — a  penalty  if  not  paid  when  due,  is  not.  Where  a  promissory 
note  provides  that,  if  the  principal  is  not  paid  when  due,  a  greater  rate  of 
interest  shall  be  paid  than  is  allowed  by  law,  and  it  is  made  payable  on 
so  long  a  time  as  not  to  induce  the  belief  that  the  interest  clause  was 
intended  as  an  evasion  of  the  statute,  it  will  not  be  held  to  be  usurious 
from  such  fact  alone. 
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Appeal  from  the  Circuit  Court  of  Morgan  county;  the 
Hon.  Charles  D.  Hodges,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  James  Morrison  against 
Jerial  Wilday,  Alexander  Wilday  and  Charles  Wilday,  upon 
a  promissory  note  dated  January  1,  1859,  payable  one  year 
after  date,  with  ten  per  cent  interest  after  maturity.  The 
credits  indorsed  on  the  note  were,  June  25,  1859,  $25;  Jan. 
1,  1864,  $2000;  on  same  day,  $1332;  Dec.  18,  1867,  $1000; 
Oct.  1866,  $10,  and  Feb.  20,  1868,  $92.  Judgment  was  ren- 
dered against  the  defendants  Dec.  18,  1872,  for  the  sum  of 
$6153.60,  and  they  appealed. 

Mr.  Cyrus  Epler,  and  Mr.  Isaac  J.  Ketch  am,  for  the  ap- 
pellants. 

Mr.  Henry  E.  Dummer,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  error  assigned  is,  in  sustaining  the  demurrer  of  appel- 
lee to  the  first  special  plea  of  appellants. 

The  suit  was  upon  a  promissory  note  bearing  date  January 
1,  1859,  for  the  sum  of  $5054,  payable  one  year  after  date, 
with  ten  per  cent  interest  from  maturity  until  paid. 

The  plea  alleged,  in  substance,  that,  on  the  first  day  of 
January,  1859,  the  date  of  the  note,  appellants  were  indebted 
to  appellee  in  the  sum  of  $4356.89,  and  that  appellee  then 
contracted  with  appellants  that  he  would  forbear  the  said  in- 
debtedness and  the  collection  thereof  for  one  year,  in  consid- 
eration that  they  would  give  to  him  their  note  for  the  amount 
of  the  indebtedness  and  interest  thereon  for  one  year,  at  the 
rate  of  sixteen  per  cent  per  annum,  added  thereto  as  principal, 
and  make  the  note  payable  at  one  year  with  ten  per  cent  inter- 
est thereon  after  maturity;  to  which  appellants  agreed,  and 
gave  their  note  accordingly,  amounting  to  the  sum  of  $5054 ; 
and  that  there  was  no  other  consideration  for  the  note,  and 
that  it  is  the  same  sued  on.     And  the  plea  further  alleged, 
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that  the  appellants  had,  from  time  to  time,  paid  on  the  note 
$4468,  that  being  more  than  the  amount  of  the  original  in- 
debtedness, and  that  therefore  appellee  ought  not  to  recover 
anything,  because  the  contract  was  usurious. 

The  only  objection  made  to  the  sufficiency  of  the  plea  is,  that 
it  professes  to  answer  the  whole  cause  of  action,  but  answers 
only  a  part,  the  position  taken  by  appellee  in  this  respect 
being  this:  that,  admitting  sixteen  per  cent  interest  per  annum 
on  $4356.89,  the  amount  actually  due  at  the  date  of  the  note, 
was  added  to  that  sum  to  make  the  principal  of  the  note,  the 
usurious  contract  extended  only  to  the  maturity  of  the  note ; 
the  legal  effect  of  which  would  be  the  forfeiture  of  the  amount 
of  the  sixteen  per  cent  interest  so  added  to  the  principal  debt, 
and  then  the  note  would  stand  as  one  for  $4356.89,  which 
would  bear  ten  per  cent  interest  after  due,  if  not  paid  at  ma- 
turity. 

We  know  of  no  legal  warrant  for  thus  dealing  with  a  con- 
tract for  the  payment  of  usurious  interest  by  dividing  it  up 
into  parts,  and  accepting  one  part  as  valid,  and  rejecting  an- 
other as  illegal. 

The  form  of  the  reservation  of  the  interest  in  this  case,  by 
an  agreement  to  pay  a  usurious  rate  of  interest  for  one  year, 
and  only  the  legal  rate  afterward,  in  nowise  changes  the  legal 
character  of  the  contract.  It  is  but  one  contract  for  the  res- 
ervation of  usurious  interest,  and  is  vicious  in  all  its  parts, 
no  matter  in  what  mode  the  interest  may  be  expressed  to  be 
paid. 

The  act  of  January  31,  1857,  (Laws  1857,  p.  45,)  regulating 
the  rate  of  interest  in  this  State,  has  adopted  six  per  cent  per 
annum,  unless  a  larger  rate  is  fixed  by  agreement.  But  the 
second  section  of  the  act  allows  the  parties  to  agree  upon  any 
rate  not  exceeding  ten  per  cent  per  annum.  The  third  sec- 
tion provides  that,  if  a  greater  rate  that  ten  per  cent  per  an- 
num is  taken  or  reserved,  the  creditor  shall  forfeit  the  whole 
interest,  and  only  recover  the  principal  sum  due. 
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The  plea  sets  out  that  a  greater  rate  of  interest  than  ten  per 
cent  per  annum  was  here  reserved.  It  follows,  then,  as  ex- 
pressly declared  by  the  statute,  that  the  whole  interest  is 
forfeited,  as  well  the  ten  per  cent  portion  of  it  which  is  re- 
served, as  the  sixteen  per  cent  portion,  and  that  only  the  prin- 
cipal sura  due,  of  $4356.89,  is  recoverable. 

The  plea  alleges  the  payment  on  the  note  of  $4468,  which 
exceeds  the  amount  of  the  principal  sum  due;  consequently, 
no  part  of  the  principal  remains  to  be  recovered,  and  the  plea 
presents  a  complete  bar  to  the  whole  cause  of  action. 

It  is  supposed  by  counsel  for  appellee  that  the  cases  of 
Lavwence  v.  Cowles,  13  111.  577,  Gould  v.  The  Bishop  Hill  Colony, 
35  id.  324,  and  Davis  v.  Rider,  53  id.  416,  lend  countenance 
to  the  position  which  he  assumes. 

Those  were  cases  where  it  was  held  that  an  agreement  to 
pay  a  larger  rate  of  interest  than  the  statute  authorizes,  only 
after  the  maturity  of  the  debt,  was  not  usurious ;  that  the  in- 
terest so  reserved  was  only  in  the  nature  of  a  penalty  to  secure 
the  punctual  payment  of  the  debt.  But  the  cases  were  wholly 
unlike  the  present,  except  in  the  accidental  circumstance  of 
a  reservation  of  interest  to  be  paid  after  the  maturity  of  the 
debt.  No  usury  whatever  appeared  in  those  cases  more  than 
might  be  evidenced  by  the  securities  themselves,  and  they 
were  made  payable  on  so  long  time  that  it  was  held  they  did 
not,  of  themselves,  induce  the  belief  that  the  clause  reserving 
interest  in  the  form  it  did,  was  inserted  with  an  intent  to 
evade  the  statute  against  usury. 

It  was  in  the  power  of  the  debtor,  there,  by  the  terms  of  the 
contract,  to  avoid  the  payment  of  interest  altogether,  by  the 
prompt  payment  of  the  principal. 

Here,  the  contract  is  alleged  to  be  an  usurious  one,  and  the 
reservation  of  the  ten  per  cent  interest  a  portion  of  such  con- 
tract. 

It  is  impossible,  by  the  terms  of  the  contract,  for  the  makers 
of  the  note  to  escape  from  the  payment  of  usurious  interest. 
They  may  avoid  the  payment  of  the  ten  per  cent  interest,  but 
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can  only  do  so,  under  the  contract,  by  the  payment  of  a  sum 
of  money,  consisting  of  the  principal  debt  due  and  one  year's 
usurious  interest  upon  it.  No  aid  in  support  of  the  demurrer 
is  derived  from  the  cases  cited. 

The  demurrer  should  have  been  overruled,  instead  of  being 
sustained  to  the  plea. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Charles  Bodine  et  al. 
v.   ■ 
Henry  M.  Swisher,  for  use,  etc. 

1.  Verdict — on  replevin  bond,  must  find  debt  as  well  as  damages.  In  debt 
on  a  replevin  bond,  the  verdict  of  the  jury  must  find  the  amount  of  the 
debt  as  well  as  the  damages.  Where  it  finds  the  latter  only,  it  is  error  to 
render  judgment  thereon. 

2.  Amendment — of  verdict  .of  jury.  Where  the  jury,  in  a  suit  on  a 
replevin  bond,  in  their  verdict,  found  the  plaintiff's  damages  only,  it  was 
held,  that  the  court  could  not  amend  the  same  by  entering  both  the  debt 
and  the  damages,  without  the  consent  of  the  jury  or  of  counsel  for  the 
defendants,  such  amendment  being  a  material  one. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon. 
James  Steele,  Judge,  presiding. 

This  was  an  action  of  debt  on  a  replevin  bond,  brought  by 
Henry  M.  Swisher,  for  the  use  of  William  C.  Walker,  against 
Charles  Bodine  and  Jacob  Mason.  On  a  trial,  the  jury  re- 
turned the  following  verdict: 

'•'  We,  the  jury,  find  for  the  plaintiff,  and  assess  the  dam- 
ages at  $850,  with  six  per  cent  interest  from  the  date  of  the 
bond,  making  in  all  $994.50." 
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Upon  this  verdict  judgment  was  rendered  for  $2000  debt, 
and  damages  $994.50,  and  costs  of  suit.  The  other  facts  are 
stated  in  the  opinion  of  the  court. 

Mr.  R.  N.  Bishop,  for  the  appellants. 

Mr.  James  A.  Eads,  for  the  appellee. 

Mr.  Chief  Justice  Lawrence  delivered  the  opinion  of 
the  Court : 

This  was  an  action  of  debt  on  a  replevin  bond.  The  jury, 
in  their  written  verdict,  as  returned  into  court,  found  only  the 
damages.  Since  the  appeal  was  taken,  the  appellee  has,  on 
notice  and  motion,  procured  an  amendment  of  the  record  in 
the  court  below,  and  filed  a  supplemental  record  in  this  court 
showing  the   amendment. 

By  the  bill  of  exceptions  in  the  amended  record,  it  appears 
the  judge,  when  the  verdict  was  returned,  entered  upon  his 
minutes  both  the  debt  and  damages,  as  having  been  found  by 
the  jury.  The  amendment  of  the  record,  at  the  subsequent 
term,  was  made  by  these  minutes  upon  the  judge's  docket. 

It  does  not  appear  that,  at  the  term  when  the  verdict  was 
rendered,  the  jury  or  the  counsel  for  the  defendant  consented 
that  it  should  be  amended  by  the  court.  The  amendment 
was  material,  and  could  not  be  made  without  the  consent  of 
the  jury  themselves  or  of  counsel  for  defendant. 

The  action  of  the  court  in  amending,  in  a  material  matter, 
at  a  subsequent  term,  by  his  own  minutes,  the  written  and 
recorded  verdict  of  a  previous  term,  we  can  not  regard  as 
authorized  by  correct  practice,  or  binding  upon  the  defend- 
ant. 

The  supplemental  record  does  not  cure  the  error  committed 
in  rendering  judgment  on  the  original  verdict,  and  the  judg- 
ment must  be  reversed. 

Judgment  reversed. 
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Henry  Robinson 


The  Trustees  of  Schools  T.  4  N.  E.  10  W. 

Evidence.  Where  two  of  the  makers  of  a  promissory  note  to  the 
trustees  of  schools  for  money  borrowed  by  them,  the  note  being  payable 
twelve  months  after  date,  testified  to  its  payment  to  the  treasurer  one 
month  after  its  date,  he  being  in  a  wagon  on  the  public  road,  and  the 
proof  showed  that  at  the  time  fixed  by  one  of  them  for  the  payment,  the 
treasurer  was  confined  to  his  bed  by  sickness,  and  that  he  was  dead  some 
weeks  before  the  time  fixed  by  the  other,  and  the  proof  also  showing  that 
these  makers  were  at  the  time  pressed  for  money,  and  that  they  gave  a 
mortgage,  over  two  months  after  the  time  of  the  alleged  payment,  to  their 
surety,  to  indemnify  him  against  the  payment  of  this  and  another  note : 
Held,  that  the  jury  were  justified  in  finding  that  the  note  had  not  been 
paid. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  of  debt,  by  the  trustees  of  schools  of 
township  four  north,  range  ten  west,  against  Robert  and  Har- 
mon Pabitsky  and  Henry  Robinson,  on  a  promissory  note. 
The  facts  of  the  case  are  fully  stated  in  the  opinion.  Robin- 
son alone  appealed. 

Messrs.  Dale  &  Burnett,  for  the  appellant. 

Mr.  G.  M.  Cole,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt,  brought  by  appellees,  in  the  cir- 
cuit court  of  Madison  county,  against  appellant  and  others. 
The  action  was  brought  on  a  writing  obligatory  for  the  pay- 
ment of  one  hundred  dollars,  within  one  year,  with  interest  at 
the  rate  often  per  cent  per  annum,  payable  semi-annually. 
Defendants  filed  a  plea  of  nil  debet     A  trial  was  had  at  the 
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October  term,  1872,  by  the  court  and  a  jury,  when  a  verdict 
was  found  for  the  plaintiffs  for  $180.10.  After  overruling  a 
motion  for  a  new  trial,  the  court  below  rendered  judgment  on 
the  verdict,  from  which  defendant  Robinson  prosecutes  an 
appeal  to  this  court,  and  asks  a  reversal  upon  the  ground  that 
the  verdict  is  not  sustained  by  the  evidence. 

On  the  trial  in  the  court  below,  the  two  makers  Pabitsky 
testified,  the  one  that  he  paid  the  note,  and  the  other  that  he 
saw  his  brother  pay  it.  The  first  states  that  he  paid  the 
money  between  the  20th  and  24th  of  November,  and  the  evi- 
dence is  clear  that  Ashby,  to  whom  he  testified  he  paid  it, 
died  on  the  26th  of  that  month,  and  the  evidence  is  convinc- 
ing that  Ashby  was  unable  to  leave  his  house  for  three  or  four 
weeks  previous  to  his  death,  and  was  unable  to  have  sat  up 
and  rode  in  a  wagon.  Hence  it  is  clear  that  Pabitsky  could 
not  have  met  Ashby  in  a  wagon  on  the  road,  at  the  time  he 
says  he  paid  the  money.  The  note  was  given  but  a  month 
and  a  few  days  before  he  says  he  paid  the  money. 

His  brother  fixes  the  time  of  payment  on  the  14th  or  15th 
day  of  December,  some  three  weeks  after  the  death  of  Ashby, 
so  that  his  evidence  as  to  the  time  of  payment  is  wholly 
worthless.  Again,  a  mortgage  was  given  by  the  Pabitskys 
to  the  surety  on  this  note,  on  personal  property,  to  secure  him 
against  loss  for  the  payment  of  this  and  another  note  which 
he  had  indorsed  for  them.  The  mortgage  bore  date  the  24th 
of  February,  1865,  three  months  after  Robert,  and  two  and 
more  after  Hiram  Pabitsky  swear  the  note  was  paid.  It  is 
true,  they  say  it  was  drawn  at  the  time  the  note  was  given, 
but  was  not  dated,  signed  by  Hiram,  or  executed  until  the 
time  it  bears  date,  and  that  it  was  not  altered.  In  this  they 
are  not  supported,  when,  if  their  version  of  the  matter  is  true, 
it  would  seem  corroborating  evidence  could  have  been  easily 
obtained. 

The  Pabitskys  are  shown  to  have  been  hard  pressed  for 
money  about  and  at  the  time  they  claim  the  money  was  paid. 
And  it  is  not  reasonable  to  suppose  that  a  school  treasurer 
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would  have  given  away  a  month's  interest  when  it  belonged 
to  the  school  fund.  Nor  is  it  probable  that  persons  pressed 
as  they  were  would  meet  a  note  which  still  had  nearly  eleven 
months  to  run.  All  of  the  evidence  considered,  we  think  the 
jury  were  fully  warranted  in  finding  their  testimony  was 
overcome  by  the  other  evidence  in  the  case,  and  we  think  the 
verdict  was  sustained  by  the  evidence. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Samuel  Colcord  et  al. 

V. 

James  W.  Sylvester  et  ah 

1.  Injunction  bond — disobeying  writ  does  not  defeat  an  action  on  the  bond. 
In  a  suit  upon  an  injunction  bond,  to  recover  as  damages  the  expenses  and 
costs  incurred  in  defending  the  injunction  proceeding,  which  was  to  en- 
join the  plaintiffs  from  selling  or  disposing  of  certain  lands,  it  appeared 
that  the  plaintiff,  before  the  dissolution  of  the  injunction,  disobeyed  the 
writ  by  selling  the  lands :  Held,  that,  by  such  disobedience  of  the  man- 
date of  the  writ,  the  parties  became  amenable  to  the  action  of  the  court 
for  a  contempt,  but  that  the  same  did  not  operate  to  defeat  their  right  of 
action  for  a  breach  of  the  conditions  of  the  bond,  to  recover  such  dam- 
ages as  they  had  actually  sustained. 

2.  Same — not  subject  to  rules  applicable  to  contracts.  An  injunction  bond 
is  an  undertaking  to  which  the  obligees  are  unwilling  parties,  and  is  not 
a  contract  of  their  making.  By  it,  they  do  not  undertake  that  they  will 
obey  the  writ.  Hence,  the  strict  rules  applicable  to  contracts  mutually 
entered  into,  which  prohibit  the  party  violating  his  contract  from  main- 
taining an  action  on  the  same,  has  no  application  to  such  a  bond. 

Appeal  from  the  Circuit  Court  of  Bond  county;  the  Hon. 
Joseph  Gillespie,  Judge,  presiding. 
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Mr.  S.  A.  Phelps,  for  the  appellants. 
Mr.  G.  B.  Burnett,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  opinion  of  the  Court  : 

This  was  an  action  of  debt,  in  the  Bond  circuit  court,  on 
an  injunction  bond,  brought  by  James  W.  and  George  "W. 
Sylvester  againsl  Samuel  Colcord. 

The  condition  of  the  bond  recites  that  Colcord  had  obtained 
a  writ  of  injunction  from  the  circuit  court  of  Bond  county, 
restraining  and  enjoining  the  Sylvesters  from  selling,  convey- 
ing, alienating  or  otherwise  disposing  of  certain  lands  de- 
scribed in  the  bill,  until  the  court  shall  make  further  order  to 
the  contrary;  and  the  obligation  was,  if  Colcord  should  pay 
or  cause  to  be  paid  the  Sylvesters  all  such  damages  as  they 
might  sustain  by  reason  of  issuing  the  injunction,  and  all  such 
costs  and  damages  as  might  be  awarded  against  the  complain- 
ant in  case  the  injunction  should  be  dissolved,  then  the  obli- 
gation was  to  be  void. 

It  appears  the  injunction  was  dissolved  and  the  bill  dis- 
missed, and  the  following,  among  other  breaches,  was  assigned  : 
That  plaintiffs  were  put  to  great  trouble  and  expense  in  em- 
ploying and  feeing  solicitors  to  defend  against  the  bill  of  com- 
plaint, and  that  they  paid  to  solicitors,  for  defending  against 
the  same,  the  sum  of  two  hundred  dollars,  and  that  costs  were 
awarded  against  the  complainant  in  the  injunction  to  the 
amount  of  two  hundred  dollars,  neither  of  which  sums  had 
been  paid  by  the  defendants,  and  all  which  were  occasioned 
by  his  suing  out  said  writ  of  injunction. 

There  were  other  breaches,  averring  damages  suffered  to  a 
large  amount  by  reason  of  the  loss  of  sales  of  the  land  whilst 
the  injunction  was  in  force. 

The  defendants  pleaded  to  the  whole  declaration,  nil  debet, 
non  damnificatus,  and  a  third  plea  craving  oyer  of  the  condi- 
tion, and  say  actio  non,  because  they  say  that  the  plaintiffs, 
during  the  pendency  of  the  injunction  suit,  and  before  the 
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same  was  dissolved,  did  sell  and  convey  and  dispose  of  the 
lands  described  in  the  bill  of  complaint  to  divers  persons  for 
full  value,  disregarding  and  disobeying  the  order  of  court  in 
the  writ  contained. 

There  were  issues  made  up  on  these  pleas,  and  tried  by  a 
jury,  resulting  in  a  verdict  for  the  plaintiffs  for  the  debt  in  the 
declaration  mentioned,  to  be  discharged  by  the  payment  of 
two  hundred  and  twenty  dollars  damages.  A  motion  for  a 
new  trial  was  overruled,  and  judgment  rendered  on  the  ver- 
dict, to  reverse  which  the  defendants  appeal,  assigning  various 
errors. 

We  do  not  deem  it  necessary  to  discuss  all  the  errors  as- 
signed, as  a  few  considerations  applicable  to  the  case  are  de- 
cisive of  it.  •       . 

The  main  point  in  controversy  arises  on  the  special  plea,  on 
which  an  issue  of  fact  was  made  up. 

Appellants  contend  that  no  action  can  be  maintained  on  an 
injunction  bond,  if  the  writ  of  injunction  has  been  disregarded 
by  the  party  on  whom  it  was  served.  We  fail  to  perceive  the 
soundness  of  this  position.  The  condition  of  the  bond  is  one 
thing,  the  service  of  the  writ  another  and  an  entirely  different 
thing.  By  the  service  of  the  writ,  the  party  against  whom  it 
is  directed  is  under  the  mandate  of  the  court,  which  he  must 
regard  at  his  peril.  We  have  not  found  a  case  where  his  dis- 
obedience has  deprived  him  of  his  right  of  action  on  the  bond, 
or  the  determination  of  the  injunction,  if  determined  in  his 
favor.  This  is  the  only  question  raised  by  the  pleadings  in 
the  case. 

If  the  party  enjoined  disobeys  the  writ,  he  is  amenable  to 
the  action  of  the  court  as  for  a  contempt.  But,  in  this  case, 
the  plaintiffs  did  not  seek  to  recover  any  damages  for  being 
restrained  from  selling  the  land,  their  claim  being  limited  to 
the  expenses  and  costs  incurred  in  defending  in  the  injunction 
proceeding  only.  These  they  clearly  had  the  right  to  recover, 
though  they  may  have  disobeyed  the  injunction  by  selling  the 
land. 
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The  whole  case  shows  an  injunction  should  not  have  been 
granted  in  the  first  instance  upon  the  statements  in  the  bill  of 
complaint.  No  facts  amounting  to  fraud  are  disclosed  in  the 
bill,  and  no  sufficient  grounds  shown  for  the  interposition  of 
a  court  of  equity.  But  this  would  not  justify  the  defendants 
in  the  injunction  in  disobeying  the  writ.  They  were  bound 
to  obey  it  while  it  was  in  force,  without  further  inquiry  ;  yet 
their  disobedience  will  not  deprive  them  of  their  action  on 
the  bond  to  recover  such  damages  as  they  have  recovered. 

We  have  examined  the  cases  referred  to  by  appellants,  de- 
cided by  this  court,  but  do  not  perceive  they  have  any  partic- 
ular bearing  on  the  question  raised  in  this  case.  They  no- 
where decide  that  obedience  to  the  writ  of  injunction  is  a 
necessary  prerequisite  to  a  claim  for  damages  on  the  injunc- 
tion bond.  Nor  do  we  perceive  the  force  of  the  position  taken 
by  appellants,  that  the  injunction  bond  is  a  contract.  The 
bond  was  given  by  the  appellants,  to  which  appellees  were  an 
unwilling  party.  It  is  not,  then,  a  contract  of  their  making  ; 
it  is  not  one  into  which  they  have  voluntarily  entered,  and 
therefore  the  strict  principles  applicable  to  a  contract  mutually 
and  willingly  entered  into  by  competent  parties  can  not  be 
extended  to  such  a  case  as  this. 

It  can  not  be  said  appellees,  if  they  disobeyed  the  writ, 
did  not  perform  their  contract.  If  the  bond  be  a  contract,  it 
is  one  of  appellants'  making.  They  were  the  contracting 
party,  and  the  extent  of  their  undertaking  was  to  pay  appellees 
all  such  damages  as  they  might  sustain  by  reason  of  issuing 
the  injunction,  and  also  all  such  costs  and  damages  as  might 
be  awarded  them,  and  this  without  any  reference  to  the  regard 
appellees  might  pay  to  the  writ.  There  is  no  undertaking  on 
their  part  that  they  will  obey  the  writ,  whilst  there  is  a  posi- 
tive undertaking  by  appellants  that  they  will  pay  all  damages 
occasioned  by  issuing  the  writ.  The  writ  which  issued  against 
them  can  not  be  claimed  to  be  a  contract.  The  citations  from 
our  reports  of  the  law  in  relation  to  contracts,  are  not  to  the 
point,  according  as  we  view  this  case. 
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If  the  writ  of  injunction  was  disobeyed,  the  court  award- 
ing the  writ  will  deal  with  the  parties  committing  the  con- 
tempt according  to  the  exigencies  of  the  case,  but  we  are  sat- 
isfied it  did  not  deprive  the  appellees  of  their  right  of  action 
for  damages  sustained  by  them  in  defending  in  court  against 
the  injunction. 

Upon  the  question  of  evidence,  we  think  it  was  abundantly 
proved,  and  in  a  legal  manner,  that  a  writ  of  injunction  had 
issued.  The  original  bill  praying  an  injunction  was  intro-, 
duced  in  evidence,  and  the  order  of  the  master  in  chancery 
thereon  awarding  the  writ.  The  clerk  of  the  court  testified 
the  writ  was  issued,  and  the  copy  served  by  the  sheriff  was 
produced  in  court  by  one  of  the  appellees,  who  testified  that 
the  sheriff  read  to  him  the  original  writ  at  the  time  of  leaving 
the  copy. 

The  action  being  on  the  bond,  we  think  the  proof  of  the 
preliminaries  was  sufficient. 

What  we  have  said  disposes  of  all  the  material  points  raised 
in  the  case. 

Seeing  no  error  in  the  record,  the  judgment  must  be  af- 
firmed. 

Judgment  affirmed. 


James  Farnan 


Charles  J.  Childs. 

1.  Instruction— assuming  a  fact  in  issue.  In  slander,  where  the  gen- 
eral issue  is  filed,  it  is  erroneous  to  give  an  instruction  for  the  plaintiff 
which  assumes  that  the  defendant  was  guilty  of  speaking  the  words 
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alleged  in  the  declaration.  In  such  a  case,  an  instruction  that  the  jury- 
might  "consider  the  reiteration  of  the  slander  at  different  times  and  to  dif- 
ferent persons,  in  estimating  and  fixing  the  damages,"  is  objectionable  in 
not  leaving  it  to  the  jury  to  find,  from  the  evidence,  the  fact  of  such  reit- 
eration. 

2.  Slander— plea  of  justification  with  the  general  issue,  no  evidence  of 
the  speaking.  Where,  in  an  action  for  slander,  the  plea  of  not  guilty  is 
filed,  notwithstanding  pleas  of  justification  are  also  filed,  the  plaintiff 
must  prove  the  speaking  of  the  words  alleged,  and  the  pleas  can  not  be 
used  to  convict  the  defendant,  nor  will  he  be  bound  to  make  his  defense 
until  he  is  proven  guilty. 

3.  In  an  action  for  slander,  where  the  defendant  filed  the  general  issue, 
and  pleas  justifying  the  speaking  of  the  words,  the  court  instructed  the 
jury,  for  the  plaintiff,  "that  if  the  defendant  has  filed  pleas  justifying  the 
speaking  of  the  words  charging  the  plaintiff,  etc.,  and  made  no  effort  to 
prove  the  same,  the  jury  may  take  that  fact  into  consideration  in  aggra- 
vation of  damages."  The  plaintiff  failed  to  prove  the  speaking  of  the 
words :  Held,  that  the  instruction  was  clearly  wrong  and  calculated  to 
mislead  the  jury. 

4.  Pleading — effect  of  several  pleas.  The  doctrine  uniformly  held,  is, 
that  where  a  party,  as  he  may  in  this  State,  files  as  many  pleas  as  he 
may  deem  necessary  for  his  defense,  each  plea  stands  by  itself  and  forms 
a  distinct  issue;  and  it  is  not  an  objection  that  some  are  inconsistent  with 
each  other,  as  for  example,  when  the  general  issue  is  pleaded  and  with  it 
a  plea  of  tender,  or  the  statute  of  limitations. 

"Writ  of  Error  to  the  Circuit  Court  of  Eandolph  county; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Charles  J.  Childs  against 
James  Farnan,  for  slander.  The  defendant  pleaded  the  gen- 
eral issue,  and  several  pleas  justifying  the  speaking  of  the 
words  charged  in  the  several  counts  of  the  declaration.  A 
trial  was  had,  resulting  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff  for  $475.     The  defendant  appealed. 

Mr.  Wm.  H.  Underwood,  and  Mr.  John  Michan,  for  the 
plaintiff  in  error. 

Mr.  J.  Blackburn  Jones,  for  the  defendant  in  error. 
35— 66th  III. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  only  error  deemed  material  to  be  considered,  is,  that 
which  arises  on  the  instructions  given  for  plaintiff  in  the 
court  below. 

The  fourth  and  eighth  instructions  assume  that  defendant 
was  guilty  of  speaking  the  words  alleged  in  the  declaration. 

In  this  respect  they  are  objectionable.  Dunham  v.  Goodwin, 
54  111.  469. 

The  fourth  instruction,  in  which  the  jury  were  told  they 
might  "consider  the  reiteration  of  the  slander  at  different 
times  and  to  different  persons,  in  estimating  and  fixing  the 
damages,"  should  have  been  qualified,  by  telling  them  if  they 
believed,  from  the  evidence,  the  slanderous  words  had  been 
reiterated  at  different  times  and  to  different  persons.  In  the 
form  in  which  the  instruction  was  given,  the  jury  were  left 
no  alternative  but  to  find  defendant  guilty  and  assess  plain- 
tiff's damages  for  the  reiteration  of  the  slander.  The  court, 
in  giving  both  of  these  instructions,  invaded  the  province  of 
the  jury.  They  ought  to  have  been  left  free  to  find  the  facts, 
without  any  suggestions  from  the  court  as  to  what  had  or  had 
not  been  proven. 

The  serious  question  in  the  case  arises  upon  the  ninth  in- 
struction, which  is  as  follows:  "The  court  instructs  the  jury, 
that  if  defendant  has  filed  pleas  justifying  the  speaking  of  the 
words  charging  plaintiff  with  having  seduced  divers  and  sun- 
dry other  girls,  and  made  no  effort  to  prove  the  same,  the 
jury  may  take  that  fact  in  consideration  in  aggravation  of 
damages." 

Defendant  filed  the  plea  of  not  guilty  and  several  pleas  of 
justification,  and  among  others,  one  justifying  the  speaking 
of  the  words  charging  plaintiff  with  having  seduced  "divers 
and  sundry  girls  in  his  office,"  but  there  is  no  evidence  in  the 
record  that  defendant  ever  spoke  the  objectionable  words,  for 
which    reason  it   is  urged  the  instruction   was    erroneous, 
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because  the  jury  were  told  if  defendant  made  no  effort  to 
prove  the  truth  of  his  plea,  that  fact  should  be  taken  into 
consideration  in  aggravation  of  damages.  The  ground  of  the 
objection  is,  defendant  was  not  bound  to  prove  the  truth  of 
his  plea  until  plaintiff  had  proven  that  he  had  spoken  the 
slanderous  words.  On  the  contrary,  it  is  urged,  that  the  plea 
itself  is  a  solemn  admission,  on  the  record,  defendant  had 
spoken  the  words,  and  plaintiff  was  not  bound  to  prove  that 
which  was  admitted  by  the  pleadings.  Counsel  cite,  in  sup- 
port of  his  views,  Jackson  v.  Stetson,  15  Mass.  48;  Aldernann 
v.  French ,  1  Pick.  1.  While  these  authorities  support  the 
position  assumed,  they  are  in  conflict  with  the  authorities 
on  that  question.  The  rule  of  practice  adopted  in  those  cases 
was  subsequently  changed  by  an  act  of  the  legislature.  Hix 
v.  Dowry,  5  Pick.  296.  The  doctrine  uniformly  held  is,  that 
where  a  party,  as  he  may  in  this  State,  pleads  as  many  pleas  as 
he  may  deem  necessary  for  his  defense,  each  plea  stands  by 
itself  and  forms  a  distinct  issue,  and  it  is  not  an  objection 
that  some  are  inconsistent  with  each  other ;  for  example, 
where  the  general  issue  is  pleaded,  and  with  it  a  plea  in  bar, 
or  tender,  or  the  statute  of  limitations.  One  plea  can  not 
be  given  in  evidence  to  sustain  another  or  to  sustain  the  alle- 
gations in  the  declaration,  any  more  than  a  plea  of  justifica- 
tion in  an  action  for  slander  can  be  made  the  ground  of  an 
independent  action  for  a  reiteration  of  the  slanderous  words. 
If  the  plea  is  to  be  considered  for  any  purpose,  it  must  be 
considered  altogether,  and  then  it  constitutes  a  complete 
defense  to  the  action. 

The  rule  that  seems  to  be  the  best  supported  by  reason  and 
authority  is,  that  where,  in  an  action  for  slander,  the  plea  of 
not  guilty  is  filed,  notwithstanding  the  pleas  of  justification 
the  plaintiff  must  prove  the  speaking  of  the  words  alleged, 
and  the  pleas  can  not  be  used  to  convict  defendant,  nor 
will  he  be  bound  to  make  his  defense  until  he  is  proven 
guilty.     Kirk  v.  Norvill  et  al.  1  D.  &  E.  118;   Whitaker  v. 
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Freeman,  1  Dev.  271 ;  Oilley  v.  Jenness,  2  N.  H.  87 ;  Mont- 
gomery v.  Richardson  et  at  5  Car.  &  Payne,  247 ;  Harrington 
v.  McMorris,  5  Taunt.  233. 

In  this  view  of  the  law  the  ninth  instruction  was  clearly- 
wrong,  and  was  highly  calculated  to  mislead  the  jury,  and 
must  have  prejudiced  the  rights  of  the  plaintiff  in  error. 

For  the  errors  indicated  in  the  instructions,  the  judgment 
is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Rockford,  Rock  Island  and  St.  Louis  R.  R. 

Company 

v. 

Albert  S.  Phillips. 

1.  Continuance — amendment  of  declaration.  Where  the  plaintiff's 
original  declaration,  filed  in  apt  time,  contained  a  good  cause  of  action, 
and  was  good  upon  general  demurrer,  it  was  held,  that  an  amendment  not 
necessary  to  the  cause  of  action,  and  not  changing  it,  but  which  was  su- 
perinduced by  the  court  erroneously  sustaining  a  demurrer  thereto, 
afforded  no  cause  for  a  continuance  at  the  instance  of  the  defendant. 

2.  Negligence — killing  stock  by  engine — declaration.  A  declaration, 
in  an  action  to  recover  damages  of  a  railroad  company  for  killing  a 
horse,  in  substance,  alleged  that  the  defendant  was  the  owner  of  the  rail- 
road, and  operating  it  by  running  locomotives  and  trains  thereon ;  that 
plaintiff's  horse  strayed  and  got  upon  the  defendant's  railroad,  and  that 
the  defendant,  by  its  servants,  so  carelessly,  negligently  and  improperly 
run,  conducted  and  directed  the  locomotive  and  train  of  the  defendant,  as 
that  said  locomotive  struck  plaintiff's  horse  with  great  force  and  vio- 
lence and  killed  it:  Held,  that  the  declaration  showed  a  good  cause  of 
action  at  common  law. 

3.  Same — statement  of,  inpleading.  In  pleading,  the  averment  of  neg- 
ligence is  sufficient  to. admit  proof  of  gross  negligence ;  and,  on  demurrer, 
an  averment  of  negligence  is  equivalent  to  whatever  degree  of  negligence 
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is  necessary  to  sustain  the  pleading.  Thus,  it  is  a  matter  of  common  prac- 
tice to  allow  a  plaintiff,  who  has  simply  averred  negligence,  where  there 
is  proof  of  contributory  negligence  on  his  part,  to  prove  gross  negligence 
in  the  defendant,  and  recover  under  such  declaration. 

4.  Same — neglect  to  fence  road.  Where  stock  is  killed  by  a  railroad 
company  which  has  neglected  to  fence  its  track  in  the  time  prescribed, 
the  owner  of  such  stock  may  elect,  according  to  the  facts  of  the  case,  to 
base  his  action  upon  the  statute  of  1855,  or  upon  the  common  law  grounds 
of  negligence. 

5.  To  recover  upon  the  statutory  liability,  the  declaration  must  state 
facts  which  bring  the  case  substantially  within  the  provisions  of  the 
statute,  and  the  plaintiff  is  not  bound  to  show  that  there  was  negligence 
in  the  management  of  the  locomotive  or  train  which  was  the  immediate 
cause  of  the  injury. 

6.  Same — surplusage  in  pleading.  As  a  railroad  company  is  liable  for 
gross  negligence  resulting  in  the  destruction  of  a  plaintiff's  property,  irre- 
spective of  the  question  of  the  erection  of  fences,  where  the  declaration 
charges  negligence,  as  at  common  law,  all  allegations  respecting  the 
want  of  sufficient  fences  may  be  rejected  as  surplusage,  and  a  recovery 
had  upon  the  common  law  liability. 

Writ  of  Error  from  the  Circuit  Court  of  Cass  county; 
the  Hon.  Charles  Turner,  Judge,  presiding. 

Mr.. Charles  M.  Osborn,  and  Mr.  J.  S.  Bailey,  for  the 

plaintiff  in  error. 

Mr.  J.  Henry  Shaw,  for  the  defendant  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  the  case,  brought  in  the  Cass  circuit 
court,  by  Phillips  against  the  Rockford,  Rock  Island  and  St. 
Louis  Railroad  Company,  to  recover  for  an  injury  to  plain- 
tiff's horse,  resulting  in  his  death,  occasioned  by  the  negli- 
gence of  defendant  and  its  servants.  The  action  was  brought 
to  the  April  term,  1872,  of  that  court,  and  service  was  had, 
and  a  declaration  filed  in  time  for  the  term.  To  the  declara- 
tion, defendant  filed  a  general  demurrer,  which  was  sustained 
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by  the  court,  and  leave  given  plaintiff  to  amend.  An  amended 
declaration  was  filed,  to  which  a  general  demurrer  was  also 
interposed  by  defendant,  sustained  by  the  court,  and  leave 
again  given  plaintiff  to  amend.  Another  amended  declara- 
tion was  filed,  to  which  also  there  was  a  general  demurrer, 
but  which  was  overruled  by  the  court.  Thereupon,  defendant 
moved  for  a  continuance  on  the  ground  of  material  amend- 
ments of  the  declaration,  but  which  the  court  overruled,  and 
exception  was  taken  and  preserved  by  bill  of  exceptions.  The 
defendant  having  abided  by  its  demurrer  to  the  last  amended 
declaration,  a  jury  was  called  at  the  same  April  term,  and 
plaintiff's  damages  assessed  at  $150,  for  which  judgment  was 
rendered.  The  defendant  brings  the  case  to  this  court  and 
assigns  for  error :  (1,)  the  overruling  of  its  motion  for  a 
continuance;  (2,)  the  overruling  of  its  demurrer  to  the  last 
amended  declaration. 

We  are  of  opinion  that  neither  of  the  assignments  of  error 
is  sustainable.  It  seems  to  us  to  be  a  clear  proposition  that, 
if  the  original  declaration,  filed  in  apt  time,  contained  a  cause 
of  action  and  was  good  upon  general  demurrer,  then  no 
amendment,  not  necessary  to  such  cause  of  action,  and  not 
changing  it,  but  which  was  superinduced  merely  by  the  court 
erroneously  sustaining  such  demurrer,  can  be  considered  as 
material  in  the  sense  that  would  entitle  the  defendant  to  a 
continuance. 

The  plaintiff  had  his  election,  according  to  the  facts  of 
his  case,  to  base  his  action  upon  the  statute  of  1855,  or 
upon  common  law  grounds.  The  statute  makes  it  the  duty 
of  railroad  companies,  within  six  months  after  their  respec- 
tive roads  are  open  for  use,  to  erect  and  thereafter  maintain 
fences  on  the  sides  of  their  roads,  or  the  parts  thereof  so  open 
for  use,  sufficient  to  prevent  cattle,  horses,  etc.,  from  getting 
on  to  such  railroads,  except  at  the  crossings  of  public  roads, 
etc.  The  statute  then  declares:  "And  so  long  as  such  fences 
and  cattle-guards  shall  not  be  made  after  the  time  herein- 
before prescribed  for  making  the  same,  shall  have  elapsed, 
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and  when  such  fences  and  cattle-guards  are  not  in  good  re- 
pair, such  railroad  corporation  and  its  agents  shall  be  liable 
for  all  damages  which  shall  be  done  by  the  agents  or  engines 
of  any  such  corporation  to  any  cattle,  horses,  etc.,  thereon; 
and  when  such  fences  and  guards  shall  have  been  duly  made 
and  shall  be  kept  in  good  repair,  such  railroad  corporation 
shall  not  be  liable  for  any  such  damages  unless  negligently  or 
wilfully  done." 

By  that  statute,  if  the  corporation  fail  to  erect  such  fences 
and  cattle-guards  within  the  time  prescribed,  and  when  they 
are  not  in  good  repair,  a  liability  is  imposed  upon  the  corpo- 
ration and  its  agents  for  all  damages  which  shall  be  done  by 
the  agents  or  engines  of  the  corporation,  to  any  cattle,  horses, 
etc.,  upon  the  railroad,  without  reference  to  any  negligence  or 
misconduct  at  the  time  of  doing  it,  other  than  the  neglect  to 
erect  the  fences  and  cattle-guards  as  prescribed.  To  recover 
in  such  case,  upon  the  statutory  liability,  the  declaration  must 
state  facts  which  bring  the  case  substantially  within  the  pro- 
visions of  the  statute,  and  the  plaintiff  is  not  bound  to  show 
that  there  was  negligence  in  the  management  of  the  locomo- 
tive or  train  which  was  the  immediate  cause  of  the  injury. 

In  the  case  under  consideration,  the  original,  and  each 
amended  declaration,  contained  but  one  count.  The  real 
gravamen  of  the  original,  and  which  was  adhered  to  and  pre- 
served in  each  of  the  amended  declarations,  was,  that  the  de- 
fendant was  the  owner  of  the  railroad,  and  operating  it  by 
running  locomotives  and  trains  thereon;  that  plaintiff's 
horse  strayed  and  got  upon  the  defendant's  railroad,  and  the 
defendant,  by  its  servants,  so  carelessly,  negligently  and  im- 
properly run,  conducted  and  directed  the  locomotive  and 
train  of  the  defendant,  as  that  said  locomotive  struck  plain- 
tiff's horse  with  great  force  and  violence  and  killed  it.  This 
is  manifestly  a  good  cause  of  action  at  common  law.  It  has 
been  held  by  the  Court  of  Appeals  of  New  York,  and  we  think 
with  great  propriety,  that,  in  pleading,  the  averment  of  neg- 
ligence is  sufficient   to  admit  proof  of  gross  negligence,  and, 
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on  demurrer,  an  averment  of  negligence  is  equivalent  to  what- 
ever degree  of  negligence  is  necessary  to  sustain  the  pleading. 
Notion  v.  Western  B.  R.  Co.  15  New  York  R.  444. 

It  is  a  matter  of  common  practice  to  allow  a  plaintiff,  who 
has  simply  averred  negligence,  and  there  is  proof  of  contrib- 
utory negligence  on  his  part,  to  prove  gross  negligence  in  the 
defendant  and  recover  under  such  declaration. 

There  can  be  no  doubt  that  an  averment  that  defendant  so 
carelessly,  negligently  and  improperly  run,  conducted  and  di- 
rected its  locomotive,  etc.,  is  sufficient  to  admit  proof  of,  and, 
upon  general  demurrer,  should  be  regarded  as  equivalent  to 
an  averment  of,  gross  negligence. 

The  defendant  would  be  liable  for  gross  negligence,  re- 
sulting in  the  destruction  of  plaintiff's  property,  irrespective 
of  the  question  of  the  erection  of  a  sufficient  fence  within  the 
statutory  time,  and  all  such  allegations  could  be  rejected  as 
surplusage.  The  effect  of  the  amendments  required  by  the 
court,  with  the  view  of  compelling  plaintiff  to  set  forth  a 
cause  of  action  within  the  statute,  only  tended  to  duplicity, 
and  were  not  such  material  amendments  as  entitled  defendant 
to  a  continuance. 

The  amended   count,  as  to  which  the  court  overruled  the 

demurrer,  was  clearly  sufficient,  and  the  judgment  should  be 

affirmed. 

Judgment  affirmed. 


INDEX. 


ABATEMENT. 
Plea  in  abatement. 

1.  When  necessary,  and  when  motion  to  dismiss  is  proper.  Motions 
to  dismiss,  which  assume  the  office  of  a  plea  in  abatement,  will  not 
be  entertained  unless  the  objection  appears  upon  the  face  of  the 
papers.  If  other  objections  are  to  be  considered,  they  must  be  pre- 
sented by  plea  in  abatement,  so  that  an  issue  of  fact  can  be  made 
and  tried.    McNab  v.  Bennett,  157. 

2.  Where  defendant  is  sued  out  of  his  county.  Where  the  plaintift 
fraudulently  caused  the  issue  of  a  warrant  upon  a  false  complaint, 
charging  the  defendant  with  a  crime,  and  had  him  arrested  and  for- 
cibly taken  from  the  county  of  his  residence  to  another  county,  for 
the  purpose  of  having  civil  process  there  served  upon  him:  Held, 
that  a  plea  in  abatement  could  have  been  properly  framed  in  such  a 
case,  but  that  the  suit  could  not  be  dismissed,  on  motion,  for  such 
cause,  the  objection  not  appearing  on  the  face  of  the  papers.  Ibid. 
157. 

Defect  in  plea. 

3.  How  reached.  Where  a  plea  in  abatement  to  an  attachment  writ 
denies  the  non-residence  of  the  defendant  at  the  time  of  the  suing 
out  of  the  writ,  but  in  an  argumentative  manner,  the  defect  in  the 
plea  can  be  reached  only  by  special  demurrer  specifying  its  argumen- 
tativeness as  a  cause.    Cover  v.  Armstrong,  267. 

ACKNOWLEDGMENTS  OF  DEEDS. 
Certificate  as  to  the  wife. 

1.  In  order  to  make  a  deed  of  the  husband's  real  estate,  executed 
by  him  and  his  wife,  operative  as  a  valid  release  of  the  wife's  dower, 
it  is  necessary  that  the  certificate  of  her  acknowledgment  should  show 
that  she  was  personally  known  by  the  officer  taking  the  same  to  be 
the  person  named  as  grantor  in  the  deed.  Heinrich  et  al.  v.  Simpson, 
57. 
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ACTIONS. 
Agreement  to  extend  time  of  payment. 

1.  An  agreement  to  extend  the  time  of  payment  of  a  debt  does  not 
constitute  a  defense  to  an  action  brought  before  the  extension  has 
expired.  The  defendant  can  have  his  action  for  its  breach.  Ralph 
v.  Baxter,  416. 

Excessive  speed  of  railway  trains  in  cities. 

2.  Form  of  action  to  recover  for  injury  resulting  from  train  running 
at  greater  speed  than  allowed  by  ordinance.  Where  a  plaintiff  sued  a 
railroad  company  in  an  action  on  the  case  in  the  circuit  court  to 
recover  compensation  for  injury  sustained  by  him  in  consequence  of 
the  company's  train  being  run  at  a  greater  rate  of  speed  within  a  city 
than  the  ordinance  of  the  city  allowed,  it  was  urged  that  the  action 
was  misconceived,  because  the  statute  gives  an  action  of  debt  or 
assumpsit  before  a  justice  of  the  peace,  where  the  sum  claimed  does 
not  exceed  $100,  and,  therefore,  the  same  forms  of  action  applied  to 
suits  in  the  circuit  court :  Held,  that,  as  in  the  latter  court  an  action 
was  given  without  naming  it,  and  there  was  no  language  used  limit- 
ing or  curtailing  the  jurisdiction  of  the  circuit  court,  the  plaintiff, 
when  suing  in  the  latter  court,  might  select  any  usual  and  appro- 
priate remedy.  Chicago,  Rock  Island  and  Pacific  Railroad  Company 
v.  Reidy,  43. 

On  an  injunction  bond. 

3.  Effect  of  disobedience  to  the  writ  on  the  right  of  action  on  the  bond. 
See  INJUNCTIONS,  8,  9. 

For  breach  of  warranty. 

4.  On  sale  of  chattels— form  of  action.    See  ASSUMPSIT,  1. 
Purchaser  at  void  judicial  sale. 

5.  Whether  he  may  recover  back  purchase  money.    See  SALES,  13. 
Joint  liability  of  husband  and  wife. 

6.  Upon  contracts  of  the  wife — since  the  acts  of  1861  and  1869.  See 
MARRIED  WOMEN,  5. 

Against  married  women. 

7.  Remedy  at  law.     See  MARRIED  WOMEN,  2. 
As  to  the  use  of  one's  own  premises. 

8.  Liability  of  the  owner  for  injury  to  others.  See  NEGLIGENCE,  1. 

ADMINISTRATION  OF  ESTATES. 
Administrator's  sale  of  land  to  pay  debts. 

1.  Limitation  as  to  time  for  making  application.  While  there  is  no 
statute  of  limitations  barring  proceedings  by  administrators  for  the 
sale  of  lands  to  pay  debts,  yet  the  right  to  sell  the  real  estate  of  a 
deceased  person  for  such  purpose  will  be  barred  after  the  lapse  of 
seven  years,  unless  the  delay  can  be  satisfactorily  explained ;  and  in 
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ADMINISTRATION  OF  ESTATES. 
Administbatob's  sale  of  land  to  pay  debts.    Continued. 
this  respect  each  case  must  rest  upon  upon  its  own  peculiar  facts. 
Wolf  et  al.  v.  Ogden,  224. 

2.  Where  the  intestate  died  in  1856,  and  petition  by  his  adminis- 
trator for  an  order  to  sell  land  to  pay  debts  was  filed  for  the  first  time 
in  1871,  containing  no  explanation  for  the  extraordinary  delay!  but 
the  court  found  in  the  decree  that  it  was  excused  from  the  fact  that 
the  premises  were  occupied  as  a  homestead  by  the  widow  and  family 
for  a  considerable  time  after  the  death  of  the  decedent,  and  the  be- 
lief of  the  administrator  and  creditors  that  the  right  continued  in  the 
youngest  child,  who  received  the  rents  while  the  family  did  not  occupy 
the  premises,  and  the  record  failed  to  show  the  value  of  the  land : 
Held,  that  the  court  erred  in  ordering  a  sale,  as  the  great  delay  was 
not  accounted  for ;  and  that  the  facts  found  by  the  court  afforded  no 
reasonable  explanation.    Ibid.  224. 

3.  Preserving  evidence  in  such  proceeding.  In  a  proceeding  by  an 
administrator  to  sell  lands  to  pay  debts,  commenced  fourteen  years 
after  the  death  of  the  intestate,  the  evidence  heard  by  the  court  to 
explain  the  delay  must  be  preserved  in  the  record  to  sustain  the  decree 
on  error.     Ibid.  224. 

4.  Former  decision  explained  and  limited.  What  was  said  by  this 
court  in  Shoemate  v.  Lockridge,  53  111.  503,  as  to  presumptions  that  evi- 
dence was  heard  to  support  the  findings  of  the  court,  must  be  regarded 
as  said  with  reference  to  proof  of  indebtedness  and  of  the  facts  neces- 
sary to  confer  jurisdiction.     Ibid.  224. 

Refusal  by  administbator  to  pay  claim. 

5.  Power  of  county  court  to  imprison  therefor.  See  IMPRISON- 
MENT, 3,  4,  5. 

Jubisdiction  of  county  coubt. 

6.  In  respect  to  orders  entered  concerning  the  final  settlement  of  an 
executor,  etc.,  at  a  term  subsequent  to  that  to  which  he  was  cited.  See 
JURISDICTION,  2. 

Conclusive  effect  of  obdebs  of  coubt. 

7.  Upon  an  executor  and  his  sureties,  in  a  suit  upon  the  executor's 
bond.    See  JUDGMENTS,  3. 

AGENCY. 

Pebsonal  liability  of  agent. 

1.  Where  he  exceeds  his  power.  Where  an  agent  undertakes  to  con- 
tract on  behalf  of  an  individual  or  corporation,  and  contracts  in  a 
manner  which  is  not  legally  binding  upon  his  principal,  he  will  be 
personally  responsible,  as  he  is  presumed,  in  such  case,  to  know  the 
exact  extent  of  his  authority.    Mann  et  al.  v.  Richardson,  481. 
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AGENCY.     Continued. 
Personal  liability  of  an  officer  or  public  agent. 

2.  In  respect  to  contracts  beyond  Ms  autlwrity.  But  where  an  officer 
or  public  agent  contracts  in  good  faith  with  parties  having  knowledge 
of  the  extent  of  his  authority,  or  who  have  equal  means  of  knowledge, 
he  will  not  become  individually  liable,  unless  the  intent  to  incur  per- 
sonal liability  is  clearly  expressed,  although  it  should  be  found  that, 
through  ignorance  of  the  law,  he  may  have  exceeded  his  authority. 
Mann  et  al.  v.  Richardson,  481. 

3.  Thus,  where  commissioners  of  highways,  in  a  proceeding  to 
lay  out  a  highway,  being  unable  to  agree  with  a  land  owner  as  to  the 
damages  he  would  sustain,  submitted  the  matter  of  damages  to  arbi- 
tration, and  executed  their  bond  in  their  individual  names  contain- 
ing an  express  covenant  to  abide  by  and  perform  the  award,  they  hav- 
ing no  power  to  bind  their  town  in  this  manner,  it  was  held,  that  they 
were  not  individually  liable  on  such  bond.    Ibid.  481. 

Presumption. 

4.  When  authority  of  one  acting  for  a  corporation  will  be  presumed. 
As  corporations  can  act  only  by  agents,  where  a  person  acts  openly 
and  publicly  as  the  agent  of  a  corporation,  and  in  such  capacity 
employed  a  party  to  perform  certain  work  and  labor,  and  the  work, 
when  completed,  was  appropriated  and  used  by  the  corporation,  and 
the  work  was  done  with  the  knowledge  of  its  agents:  Held,  that  the 
agency  and  authority  of  such  person  so  permitted  to  act  must  be  pre- 
sumed.   Rockford,  Rock  Island  and  St.  Louis  R.  R.  Co.  v.  Wilcox,  417. 

Notice  to  an  agent. 

5.  When  notice  to  principal.  Where  a  purchase  was  made  by  a 
married  woman  through  her  husband  as  her  agent,  of  mortgaged 
premises,  under  a  power  of  sale,  and  the  agent  was  present,  and  saw  a 
tender  made  to  the  person  selling,  before  the  sale,  of  the  amount  due 
on  the  note  for  which  the  sale  was  made,  and  the  same  tender  was 
made  to  the  agent  after  the  sale,  but  before  the  deed  was  made :  Held, 
that  this  was  sufficient  to  charge  the  purchaser,  through  her  agent, 
with  notice  of  the  tender.    Flower  et  al.  v.  Elwood  et  al.  438. 

Property  purchased  by  an  agent. 

6.  Belongs  to,  the  principal.  Where  a  person  engaged  in  the  grain 
business  for  himself  and  others,  purchased  and  held  a  lot  of  corn  for 
parties  who  advanced  him  the  money  for  that  purpose,  it  was  held, 
that  the  corn  was  the  property  of  the  parties  advancing  the  money, 
and  that  the  agent  had  no  interest  in  it  subject  to  execution.  Cool 
et  al.  v.  Phillips  &  Carmichael,  216. 

ALIEN  ENEMY. 
Whether  he  may  be  sued  pending  hostilities. 

1.  Jurisdiction  of  courts  in  suits  affecting  property  of  defendants 
in  rebellious  States.     The  existence  of  the  late  civil  war,  and  the 
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ALIEN  ENEMY. 
Whether  he  may  be  sued  pending  hostilities.  Continued. 
President's  proclamation  issued  in  pursuance  of  an  act  of  Congress, 
prohibiting  all  commercial  intercourse  between  the  citizens  of  the 
rebellious  and  those  of  the  loyal  States,  did  not  suspend  the  opera- 
tion of  our  statutes  authorizing  the  prosecution  of  suits  against  non- 
resident defendants  domiciled  in  the  rebellious  States,  in  respect  to 
their  property  situate  in  this  State,  by  publication  of  notice,  so  as  to 
deprive  the  courts,  in  such  cases,  of  all  jurisdiction.  Seymour  et  al. 
v.  Bailey  et  al.  288. 

2.  Collection  of  debts  secured  by  mortgage  as  against  nonresident 
enemy.  While  it  is  true  that  during  the  existence  of  war  all  inter- 
course and  dealing  between  the  respective  citizens  of  the  belligerent 
States  are  unlawful,  yet  a  friendly  citizen  is  not  thereby  deprived  of 
the  right  of  enforcing  the  laws  of  this  State  so  as  to  subject  the  real 
estate,  within  its  limits,  of  a  non-resident  enemy,  to  the  payment  of 
a  debt  contracted  before  the  war  began,  and  secured  by  a  mortgage 
upon  the  property  itself.    Ibid.  288. 

3.  Belief  against  decree  on  account  of  the  accident  of  war.  Where  a 
decree  for  the  foreclosure  of  a  mortgage  on  real  estate  was  rendered 
in  March,  1862,  upon  notice  by  publication  to  the  mortgagor,  who 
was  at  the  time  a  resident  of  the  State  of  Alabama,  and  who  claimed 
that  owing  to  the  war  he  did  not  receive  notice  of  the  pendency  of 
the  suit,  and  was  unable  to  make  any  defense,  and  it  appeared  that  in 
1863  he  went  to  Havana,  in  Cuba,  where  he  was  free  to  come  north 
and  defend  the  suit,  and  that  in  attempting  to  run  the  blockade,  on 
his  return  home,  with  contraband  articles,  he  was  captured  by  the 
United  States,  and  confined  as  a  prisoner  until  in  June,  1865 ;  that  he 
was  notified  by  letter  of  the  proceedings  in  the  spring  of  1864,  and 
that  he  visited  this  State  in  September  or  October,  1865,  and  learned 
of  the  foreclosure :  Held,  on  bill  by  the  mortgagor  to  redeem  from 
the  foreclosure  and  sale,  filed  in  December,  1868,  on  the  ground  of 
the  impossibility  of  receiving  and  obeying  the  published  notice  of 
the  suit,  that  as  the  decree  did  not  become  absolute  until  three  years 
after  its  rendition,  and  might  have  been  opened  within  that  time 
under  the  statute,  and  the  party  had  ample  time,  after  receiving 
actual  notice,  to  have  done  so,  he  was  not  entitled  to  the  relief  sought. 
Ibid.  288. 

Disability  and  liability  op  alien  enemy. 

4.  The  character  of  alien  enemy  carries  with  it  simply  a  disability 
to  sue;  and  whatever  may  be  the  extent  of  such  disability  to  sue  in 
the  courts  of  the  hostile  country,  it  is  clear  that  he  is  liable  to  be 
sued,  and  this  carries  with  it  the  right  to  use  all  the  means  and  appli- 
ances of  defense.    Ibid.  288. 

Statute  op  limitations. 

5.  Suspension  by  a  state  of  war.    See  LIMITATIONS,  6,  7. 
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ALTERATIONS. 
Evidence — presumption. 

1.  Where  an  instrument  offered  in  evidence  has  the  appearance 
of  having  been  altered,  as  when  a  portion  of  it  is  in  a  differect  ink 
and  handwriting  from  the  body  of  it,  the  law  raises  no  presumption 
as  to  when  the  change  was  made,  or  by  whom,  but  these  are  ques- 
tions of  fact  to  be  found  by  the  jury.    Milliken  v.  Marlin  et  al.  13. 

2.  In  such  a  case  the  jury,  in  determining  the  question,  will  look 
at  the  instrument  itself  for  an  explanation,  as  well  as  to  all  the  circum- 
stances in  evidence;  and  if  an  alteration  is  apparent,  it  is  for  the  jury 
to  determine  whether  it  was  made  before  or  after  its  execution,  and 
with  or  without  the  consent  of  the  maker.     Ibid.  13. 

3.  Materiality  of,  a  question  of  law.  Whether  an  alteration  of  an 
instrument  is  material,  is  a  question  of  law  for  the  court,  and  should 
not  be  submitted  to  the  jury.    Ibid.  13. 

AMENDMENTS. 
Amendment  of  process. 

1.  By  adding  a  seal.  Where  a  motion  is  made  to  quash  a  common 
law  writ  of  certiorari,  because  not  under  the  seal  of  the  court,  the  court 
may,  under  the  statute  of  amendments,  on  cross-motion  for  that  pur- 
pose, allow  the  writ  to  be  amended  by  adding  the  seal  of  the  court 
thereto.     Commissioners  of  Highways  v.  Barry,  496. 

Amending  verdict  op  a  jury. 

2.  By  the  court.  Where  the  jury,  in  a  suit  on  a  replevin  bond,  in 
their  verdict,  found  the  plaintiff's  damages  only,  it  was  held,  that  the 
court  could  not  amend  the  same  by  entering  both  the  debt  and  the 
damages,  without  the  consent  of  the  jury  or  of  counsel  for  the  defend- 
ants, such  amendment  being  a  material  one.  Bodine  et  al.  v.  Swisher^ 
536. 

ANIMALS. 
Cattle  trespassing. 

1.  What  force  may  be  used  to  prevent.  Where  cattle  are  trespassing 
upon  the  premises  of  a  party,  he,  and  also  the  members  of  his  family, 
have  the  undoubted  right  to  use  all  reasonable  means  and  sufficient 
force  to  remove  them,  and  there  is  nothing  illegal  in  driving  such 
cattle  from  the  premises  with  dogs,  if  no  unnecessary  injury  is  done 
to  the  stock.    Spray  v.  Ammerman,  309. 

2.  When  the  plaintiff  and  defendant  occupied  adjoining  premises, 
and  the  cattle  of  the  latter  were  in  the  habit  of  escaping  through  an 
insufficient  division  fence  into  the  premises  of  the  plaintiff,  the  de- 
fect in  such  fence  being  attributable  to  the  defendant,  and  the  plain- 
tiff's daughter  chased  them  back  with  the  plaintiff 's  dog,  and  shortly 
afterwards  the  defendant  came  and  shot  the  dog  on  plaintiff 's  prem- 
ises :    Held,  that  the  defendant  had  no  right  to  kill  the  dog  unless  he 
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ANIMALS.    Cattle  trespassing.     Continued. 

was  a  nuisance  in  the  neighborhood,  but  if  injury  ensued  beyond 
what  was  necessary  to  drive  the  cattle  back  upon  his  own  premises, 
he  had  his  action  therefor.    Spray  v.  Ammerman,  309. 

Dogs — of  the  right  to  kill  them. 

3.  To  protect  stock.  If  the  owner  of  cattle,  without  fault  on  his  part, 
is  unable  to  protect  them,  when  they  are  not  trespassing  upon  the 
land  of  the  plaintiff,  from  serious  injury  from  the  dog  of  the  latter, 
then  it  seems  he  would  have  the  right  to  kill  such  dog  to  protect  his 
stock.    Ibid.  309. 

4.  The  fact  that  a  dog  had  chased  defendant's  cattle  from  the  plain- 
tiff's land  back  to  the  defendant's  premises  where  they  had  escaped 
through  an  insufficient  division  fence,  only  when  directed  so  to  do  by 
the  plaintiff,  or  members  of  his  family,  or  even  his  disposition  to  keep 
trespassing  stock  from  his  master's  premises,  does  not  prove  a  vicious 
propensity  in  him.     Ibid.  309. 

5.  In  a  suit  to  recover  damages  for  the  killing  of  a  dog,  the  killing 
was  sought  to  be  justified  as  necessary  to  protect  the  defendant's  cat- 
tle from  serious  injury.  The  evidence  did  not  show  that  the  dog  ever 
bit  or  worried  the  defendant's  stock,  but  simply  run  them,  and  that 
only  when  set  after  them,  or  when  they  were  trespassing  upon  the 
plaintiff.  The  court  instructed  the  jury  that  if  they  found,  from  the 
evidence,  that  the  defendant  could  not  otherwise  protect  his  property 
from  the  ravages  of  the  dog,  he  had  a  right  to  kill  him;  also,  that  if 
the  dog  was  in  the  habit  of  trespassing  on  defendant's  premises  and 
running  his  stock,  and  he  could  not  otherwise  protect  himself  from 
the  frequent  attacks  of  the  dog,  then  he  had  a  right  to  kill  him :  Held, 
that  the  instruction  was  too  broad  and  calculated  to  mislead  the  jury, 
and  was  not  warranted  by  the  facts.    Ibid.  309. 

Commercial  value  op  a  dog. 

6.  Is  a  question  of  fact.  In  a  suit  by  the  owner  of  a  dog  to  recover 
damages  for  killing  the  same,  the  court  instructed  the  jury  that  dogs 
had  no  established  commercial  value  in  that  county:  Held,  that  this 
was  not  a  question  of  law,  but  one  of  fact  for  the  determination  of  the 
jury.    Ibid.  309. 

APPEALS. 
Appeal  prom  a  particular  order. 

1.  Whether  the  whole  record  will  be  considered.  Where  the  defend- 
ant in  a  proceeding  to  foreclose  a  mortgage  appealed  from  an  order 
of  the  court  requiring  him  to  surrender  possession  of  the  premises 
and  denying  his  motion  to  set  aside  the  sale  and  deed,  it  was  held,  that 
the  appeal  did  not  bring  before  the  court  the  original  record,  and 
therefore  no  error  could  be  assigned  upon  it.  Freeman  v.  Freeman, 
53. 
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APPEAL  BONDS. 

Construction  of  condition. 

1.  The  condition  in  an  appeal  bond  on  appeal  to  the  Supreme 
Court  that  the  appellant  should  pay  the  amount  of  the  judgment 
"rendered  and  to  be  rendered"  against  him  in  case  of  affirmance,  held, 
to  mean  the  payment  of  the  judgment  theretofore  rendered  in  the 
court  below,  and  such  judgment  as  shall  be  rendered  by  the  Supreme 
Court  in  case  of  affirmance,  and  not  the  judgment  that  may  thereaf- 
ter be  rendered  in  the  lower  court  under  the  special  mandate  of  this 
court,  or  on  a  trial  de  novo.    Rothgerber  et  al.  v.  Wonderly,  390. 

Prosecuting  appeal  with  effect. 

2.  Where  a  remittitur  of  $600  was  entered  on  a  verdict  for  $1250, 
but  the  clerk  rendered  judgment  in  the  usual  manner  for  the  latter 
sum  "  less  $600  to  be  remitted : "  and  on  appeal  to  this  court,  such 
judgment  was  reversed  and  remanded,  with  a  mandate  to  enter  judg- 
ment for  $650 :  Held;  that  this  was  a  prosecution  of  the  appeal  with 
effect,  and  that  the  surety  on  the  appeal  bond  was  not  liable.  Ibid. 
390. 

In  forcible  detainer. 

3.  Requisites.  Where  the  defendant  appeals  from  a  judgment 
against  him  in  forcible  detainer,  the  statute  requires  that  the  appeal 
bond  shall  contain  a  clause,  conditioned  for  the  payment  of  all  rents 
becoming  due,  if  any,  from  the  commencement  of  the  suit  until  the 
determination  thereof.  When  such  bond  is  conditioned  to  pay  all 
rents  that  may  have  accrued,  and  fails  to  provide  for  the  rents  to 
become  due,  it  is  wholly  insufficient.     Wood  v.  Tucker,  276. 

4.  Where  a  defendant  in  forcible  detainer,  under  a  rule  of  court  to 
file  a  good  and  sufficient  appeal  bond  by  a  day  named,  filed  a  bond 
the  condition  of  which  contained  no  reference  to  rent  of  any  kind, 
but  had  a  condition  for  the  payment  of  all  damages  for  the  wrongful 
detention  of  the  premises ;  and  the  defendant  then  filed  a  second  bond 
under  the  rule,  conditioned  for  the  payment  of  all  rents,  costs,  and 
damages  for  the  wrongful  detention  of  the  premises:  Held,  that  both 
of  such  bonds  were  wholly  insufficient,  being  in  no  sense  a  compli- 
ance with  the  statute,  either  in  form  or  substance.    Ibid.  276. 

Defective  bond — dismissal. 

5.  The  circuit  court,  on  appeal  from  the  judgment  of  a  justice  of 
the  peace,  in  an  action  of  forcible  detainer,  is  not  concluded  by  the 
penalty  of  the  appeal  bond  as  fixed  by  the  justice  of  the  peace  or 
clerk,  but  may  require  bond  to  be  filed  in  a  larger  sum ;  and  on  fail- 
ure to  comply  with  the  rule  of  the  court  in  that  respect,  dismiss  the 
appeal.    Ibid.  276. 

6.  A  bond,  defective  in  substance  or  form,  in  all  cases  of  appeal, 
may  be  objected  to,  and  if  not  amended  in  such  time  as  is  fixed  by 
the  court,  the  appeal  may  be  dismissed.    And  the  court  has  the  power 
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to  determine  the  sufficiency  of  such  bond  as  to  form,  substance,  and 
the  security.     Wood  v.  Tucker,  276. 

7.  When  an  additional  bond  may  be  required.  The  statute  author- 
izing the  circuit  court  to  require  a  new  bond  in  the  case  of  an  appeal 
by  the  defendant,  in  an  action  of  forcible  detainer,  from  the  judg- 
ment of  a  justice  of  the  peace,  does  not  authorize  the  exercise  of 
that  power  previous  to  the  commencement  of  the  term  to  which  the 
appeal  is  taken.    Ryder  v.  Meyer,  40. 

APPEARANCE. 

When  not  to  the  merits. 

1.  Where  a  defendant  appeared  only  to  question  the  jurisdiction 
of  the  court,  and,  when  that  was  decided  against  him,  took  no  further 
step  in  the  cause,  either  in  person  or  by  attorney :  Held,  that  this  was 
not  such  an  appearance  as  authorized  his  default  to  be  taken,  or 
obviated  the  necessity  of  service  of  process  upon  him.  McNab  v. 
Bennett,  157. 

ARBITRATION. 
Commissioners  of  highways. 

1.  Power  to  submit  damages  for  land  taken  for  road  to  arbitration. 
Where  commissioners  of  highways  are  unable  to  agree  with  the  owner 
of  land  over  which  a  highway  is  sought  to  be  laid  out,  as  to  the  dam- 
ages to  be  paid  him,  they  have  no  authority  to  submit  the  question 
of  such  damages  to  arbitration,  and  thus  bind  their  town.  Mann 
et  al.  v.  Richardson,  481. 

Public  interests — officer. 

2.  Submission  of  a  public  interest  by  officer.  Where  the  law  impo- 
ses a  personal  duty  upon  an  officer  in  relation  to  a  matter  of  public 
interest,  he  can  not  delegate  it  to  others,  and  therefore,  such  officer 
can  not  submit  such  matters  to  arbitration.    Ibid.  481. 

Award. 

3.  Whether  it  should  be  under  seal.  Where  parties  enter  into  a  bond 
conditioned  that  they  will  abide  by  and  perform  an  award  to  be  made 
by  the  persons  chosen,  if  it  be  made  in  writing,  under  the  hands  and 
seals  of  the  arbitrators,  by  a  day  stated,  they  will  not  be  liable  upon 
an  award  not  under  seal ;  and  a  declaration  on  such  bond  will  be 
fatally  defective,  if  it  fails  to  aver  that  the  award  was  made  under  the 
seals  of  the  arbitrators.     Ibid.  481. 

ARREST. 
By  a  private  person. 

1.  Without  a  warrant.  A  private  person  may  arrest  one  who  has 
committed  a  misdemeanor,  without  suing  out  a  warrant  or  calling  an 
officer.    Smith  v.  Donelly,  464. 

36— 66th  III. 
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ASSIGNMENT. 
Of  a  void  assignment. 

1.  When  void  by  reason  of  mental  incapacity  to  make  assignment,  sub- 
ject to  equitable  defense.  Where  a  father,  being  physically  and  men- 
tally weak,  and  incapable  of  managing  his  farm  and  affairs  in  a 
proper  manner,  by  the  advice  and  consent  of  all  the  members  of  his 
family,  conveyed  his  farm  and  property  to  a  son,  taking  notes  secured 
by  a  mortgage  on  the  land,  the  notes  payable  to  his  heirs  at  a  certain 
time  after  his  death  and  that  of  his  wife,  the  interest  payable  an- 
nually for  their  support,  and  placed  the  same  in  the  hands  of  another 
son  with  whom  he  made  his  home,  and  such  son,  without  consent  of 
the  other  heirs,  surrendered  these  notes,  taking  in  lieu  thereof  two 
other  notes,  payable  to  the  father,  secured  by  a  mortgage,  and  induced 
the  father  to  indorse  one  of  them,  and  then  sold  the  same,  and  after- 
wards sold  the  other,  indorsing  his  father's  name  thereon  as  agent,  it 
appearing  that  the  father,  at  the  time  of  such  transfers,  was  non  com- 
pos mentis :  Held,  on  cross-bill  by  the  holders  of  these  notes,  that  the 
assignment  was  void  by  reason  of  the  mental  incapacity  of  the 
assignor,  and  the  holders  took  the  same  subject  to  all  defenses  exist- 
ing against  them ;  and  that,  as  equity  looks  to  the  substance  rather 
than  the  form,  the  new  notes  so  taken,  except  as  to  the  maker,  and 
the  son  who  transferred  them,  would  be  treated  as  belonging  to  the 
heirs  at  law  of  the  father  the  same  as  the  original  notes.  Jenneson, 
Admx.  v.  Jenneson  et  al.  259. 

ASSUMPSIT. 

Foe.  breach  op  warranty. 

1.  On  sale  of  chattels.  When  the  vendor  of  personal  property  at 
the  time  of  a  sale  makes  a  verbal  warranty  of  the  quality  of  the  thing 
sold,  and  agrees  to  take  it  back  and  return  the  price  paid  in  case  the 
warranty  should  fail,  the  action  of  assumpsit  will  lie  to  recover  back 
the  money  paid,  upon  a  return  of  the  article  purchased.  Dallum  v. 
Birdsall  et  al.  378. 

BAILMENT. 
Degree  of  care  required  of  bailee. 

1.  A  bailee  taking  a  carriage  to  repair  for  pay  is  only  held  to  the 
exercise  of  ordinary  care,  as  the  contract  in  such  a  case  is  one  of 
mutual  benefit,  and  where  such  carriage  is  destroyed  by  a  fire  which 
no  ordinary  prudence  could  guard  against  or  prevent,  the  bailee  will 
not  be  responsible  for  the  loss,  even  though  he  was  detaining  the  same 
for  indebtedness  of  the  owner  to  him.    Russell  v.  Kozhler,  459. 

Ordinary  care  defined. 

2.  Ordinary  care  is  such  care  as  a  person  of  ordinary  caution  would 
exercise  in  regard  to  the  property.    Ibid.  459. 
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BAILMENT.     Continued. 
Possession  retained  by  bailee. 

3.  As  security — when  presumed  to  be  assented  to  by  owner.  Where 
the  bailee  of  a  carriage,  taken  to  be  repaired,  claimed  the  right  to 
retain  its  possession  as  security  for  an  indebtedness  of  the  owner  to 
him,  and  while  in  his  possession  it  was  destroyed  by  fire,  without 
fault  on  the  part  of  the  bailee,  it  was  held,  that  as  the  owner  could 
have  regained  possession  by  tendering  the  amount  due  for  repairing, 
and  failed  to  do  so,  the  jury  had  the  right  to  presume  that  the  con- 
tinued possession  of  the  bailee  was  with  the  consent  of  the  owner, 
and  consequently  the  latter  could  not  recover  for  the  loss.  Russell 
v.  Kcehler,  459. 

BASTARDY. 
Degree  of  proof  required. 

1.  Preponderance  sufficient  to  convict.  A  proceeding  for  bastardy 
being  in  effect  a  civil  proceeding,  though  criminal  in  form,  it  is  not 
essential  to  a  conviction  that  the  evidence  of  guilt  should  exclude 
every  reasonable  doubt,  but  a  preponderance  of  the  proof  will  be 
sufficient.     The  People  v.  Christman,  162. 

Construction  of  a  judgment. 

2.  Where  the  defendant,  in  a  prosecution  for  bastardy,  on  being 
found  guilty,  was  adjudged  to  pay  the  several  installments  of  money 
and  the  costs,  and  to  "execute  a  proper  and  sufficient  bond  for  the 
payment  of  the  judgment  herein  in  due  form  of  law:"  Held,  that  the 
judgment  required  the  defendant  to  give  bond  for  the  installments 
only,  and  not  for  the  costs  of  the  suit.     Ibid.  162. 

Judgment  of  imprisonment. 

3.  The  defendant  in  a  prosecution  under  the  bastardy  act,  was 
surrendered  by  his  bail  in  open  court,  and  upon  trial  was  found 
guilty  of  the  charge,  whereupon  the  court  rendered  judgment  against 
him  to  be  paid  in  installments,  the  judgment  concluding,  that  he 
should  "  give  good  and  sufficient  bond  herein,  with  security  to  be 
approved  by  this  court,  conditioned  and  made  payable  as  by  the  stat- 
ute in  such  case  is  made  and  provided,  and  that  he  be  committed  to 
the  common  jail  "  of  the  county,  there  to  be  confined  until  he  should 
give  such  bond  or  be  otherwise  discharged:  Held,  that  the  judgment, 
in  form,  was  a  substantial  compliance  with  the  statute,  and  proper. 
Rich  v.  The  People,  513. 

Bastardy  bond. 

4.  Must  be  under  seal.  The  statute  requiring  a  bond  to  be  taken 
for  the  appearance  of  the  defendant  in  a  prosecution  for  bastardy,  a 
writing  without  a  scroll  or  other  indication  of  a  seal  is  not  a  compli- 
ance with  the  law,  and  is  not  binding  upon  the  obligors.  Chilton  v. 
The  People,  use,  etc.  501. 
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BASTARDY.    Bastakdy  bond.     Continued. 

5.  What  constitutes  a  breach.  Where  one  on  a  charge  of  bastardy 
entered  into  a  bond  for  his  appearance  at  the  next  term  of  the  circuit 
court  to  answer  the  charge,  which  provided  that  he  should  "  not 
depart  the  court  without  leave,"  and  he  fled  without  leave,  after  a 
trial  was  had  finding  him  guilty,  and  requiring  him  to  give  security: 
Held,  that  this  was  manifestly  a  breach  of  the  condition  of  the  bond. 
Chilton  v.  The  People,  use,  etc.  501. 

BETTING  ON  ELECTION. 
Judgment  on  note  given  therefor. 

Equity  will  not  relieve — defense  at  law.    See  CHANCERY,  25. 

BILLS  OF  EXCEPTIONS.    See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTIONS,  2  to  5. 

BILL  TO  QUIET  TITLE.    See  CHANCERY,  10, 11. 

BONDS. 
Requisites  op  a  bond. 

1.  A  bond  is  defined  to  be  a  deed,  and  the  word,  ex  m  termini, 
imports  a  sealed  instrument.  The  fact  that  the  writing  contains  the 
words  "  sealed  with  my  seal,"  etc.,  when  there  is  no  seal  or  scroll 
attached,  will  not  make  it  a  bond  or  sealed  instrument.  Chilton  v. 
The  People,  use,  etc.  501. 

Bastabdy  bond. 

2.  Must  be  under  seal.    See  BASTARDY,  4. 

BOOKS  OF  ACCOUNT.    See  EVIDENCE,  25,  26. 

BOUNTY  TO  VOLUNTEERS. 
Taxation  to  refund  private  subscription. 
Under  act  of  1865.    See  TAXATION,  3. 

BURDEN  OF  PROOF.    See  EVIDENCE,  14, 15. 

CARRIERS. 
Nature  of  carrier's  undertaking. 

1.  A  common  carrier,  being  regarded  in  the  light  of  an  insurer, 
is  answerable  for  every  loss  which  can  not  be  attributed  to  the  act 
of  God  or  a  public  enemy ;  and  he  becomes  an  insurer  for  the  safe 
delivery  of  an  article  delivered  to  him  which  he  is  bound  to  carry. 
Chicago  and  Alton  Railroad  Co.  v.  Shea,  471. 

Fraudulent  concealment  by  shipper. 

2.  As  to  character  and  value  of  goods  shipped.  The  strict  rule  of 
the  carrier's  responsibility  is  subject  to  this  important  qualification, 
that,  if  the  owner  of  goods  is  guilty  of  any  fraud  or  imposition  in 
respect  to  the  carrier,  as  by  concealing  their  nature  or  value,  or  where 
he  deceives  the  carrier  by  his  own  carelessness  in  treating  the  parcel 
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CARRIERS.    Fraudulent  concealment  by  shipper.     Continued. 

as  a  thing  of  no  value,  lie  can  not  hold  the  carrier  liable  for  loss  of 
the  goods.    Chicago  and  Alton  Railroad  Co.  v.  Shea,  471. 

3.  Where  a  shipper  delivered  to  a  carrier  for  transportation  a 
bundle  having  the  appearance  of  bedding  only,  but  which  in  fact 

.  contained  inside  the  bedding  valuable  clothing,  such  as  a  silk  dress, 
a  brocha  shawl,  and  furs,  of  the  value  of  $200,  which  fact  was  not 
disclosed,  and  thereby  shipped  them  at  a  low  rate  of  freight,  it  was  held, 
that  this  was  such  an  imposition  and  fraud  practiced  upon  the  carrier 
as  to  release  him  from  liability  for  loss,  except  as  to  what  might 
properly  be  termed  bedding.  Ibid.  471. 
Where  goods  are  to  pass  over  different  lines. 

4.  Liability  of  intermediate  company  to  owner  of  goods  shipped.  The 
owner  of  a  lot  of  flour  shipped  the  same  to  Chicago,  to  be  carried 
from  there  by  the  Northern  Transportation  Company  to  Ogdensburg, 
N".  Y.,  and  thence  by  rail  to  Barton's  Landing,  Vt.,  paying  the  freight 
to  Chicago,  taking  the  carrier's  receipt.  The  clerk  of  the  transporta- 
tion company  receipted  for  the  same  to  the  company  with  whom  the 
contract  was  made,  upon  the  representation  that  the  flour  had  arrived 
at  the  warehouse  of  defendant,  and  that  the  freight  had  been  prepaid, 
but  testified  that  the  flour  was  never,  in  fact,  received.  It  seems  that, 
owing  to  a  mistake  in  marking  the  direction  of  the  car  containing  the 
flour,  the  same  was  received  by  another  warehouse  company,  whose 
house  was  near  that  of  defendant.  It  was  contended,  under  these  cir- 
cumstances, the  defendant  was  not  liable  for  the  loss,  but  that  the 
owner's  remedy  was  against  the  first  carrier  for  the  mistake  in  mark- 
ing the  car,  which  led  to  the  loss :  Held,  that,  while  the  first  carrier 
was  guilty  of  negligence,  the  defendant  was  also  guilty  of  negligence 
in  giving  the  receipt  without  first  ascertaining  that  the  flour  had  ar- 
rived at  its  warehouse,  for  which  it  was  liable  to  the  owner;  and  that 
the  question  of  ultimate  liability  was  one  to  be  settled  by  the  two 
companies  themselves.  Northern  Transportation  Company  v.  McClary, 
233. 

Limitation  of  liability  by  contract. 

5.  Where  a  party  shipped  goods,  to  be  carried  by  water  as  well  as 
by  land,  and  received  a  bill  of  lading  containing  a  provision  that  the 
carrier  should  not  be  liable  for  loss  or  damage  to  the  property  by  fire 
or  other  casualty,  while  in  transit  or  at  depots,  or  landing  at  the  point 
of  delivery,  and  the  goods  were  safely  carried  to  their  destination, 
and  there  safely  stored  in  a  suitable  warehouse,  where  they  were  de- 
stroyed by  fire  on  the  night  of  the  next  day,  without  any  fault  on  the 
part  of  the  carrier :  Held,  that,  as  there  was  no  question  made  as  to 
the  knowledge  of  the  shipper  of  the  provision  in  the  bill  of  lading,  it 
would  be  inferred  that  he  received  it  with  knowledge  of  its  con- 
tents, and  agreed  to  its  terms,  and  consequently  the  carrier  was  not 
liable.    The  Anchor  Line  v.Knowles,  150. 
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CARRIERS.    Continued. 
Notice  of  arrival  of  goods. 

6.  Whether  necessary.  If  the  duty  of  the  carrier  to  give  notice  of 
the  arrival  of  the  goods  be  conceded,  under  the  contract  of  shipment, 
yet,  where  the  goods  were  lauded  and  stored  on  a  Sunday,  and  de- 
stroyed by  fire  before  notice  could  be  given  on  the  following  Monday, 
no  liability  could  attach  on  account  of  failing  to  give  notice  of  their 
arrival  to  the  consignee.  The  Anchor  Line  v.  Knowles,  150. 
Carriers  of  passengers.    See  RAILROADS,  5. 

CERTIORARI. 
At  common  law. 

No  extrinsic  evidence  allowed.    See  EVIDENCE,  23. 

CHANCERY. 
Jurisdiction — remedy  at  law. 

1.  When  objection  to  jurisdiction  must  be  taken.  Except  in  cases 
where  the  subject  matter  is  wholly  foreign  to  the  jurisdiction  of  a 
court  of  equity,  the  objection  that  there  is  an  adequate  remedy  at  law 
must  be  raised  and  urged  in  the  court  below,  or  it  will  be  considered 
as  waived  when  the  record  is  brought  to  this  court.  Comstock  et  al. 
v.  Henneberry,  212. 

Cross-bill. 

2.  Its  nature  and  object.  A  cross-bill  is  a  bill  by  a  defendant  in  a 
chancery  suit,  against  the  plaintiff  in  the  same  suit,  or  against  other 
defendants  in  the  same  suit,  or  against  both,  touching  the  matter  in 
question  in  the  original  bill,  and  is  usually  brought  either  to  obtain  a 
discovery  of  facts  in  aid  of  the  defense  to  the  original  bill,  or  to  ob- 
tain fuller  relief  to  all  the  parties  touching  the  matters  of  the  original 
bill.    Kennedy  v.  Kennedy  et  al.  190. 

3.  Cross-bill  as  to  matter  not  connected  with  subject  of  original  bill. 
Where,  after  the  compromise  of  an  original  bill  filed  to  set  aside  a 
will  on  the  ground  that  its  execution  had  been  obtained  by  fraud,  and 
before  decree  taken,  one  of  the  defendants,  an  heir  at  law  of  the  tes- 
tator, filed  his  cross-bill  against  the  complainant,  and  A,  who  was  not 
a  party  to  the  original  bill,  and  who  was  not  an  heir  or  devisee,  and 
who  claimed  no  interest  in  the  property  affected  by  the  will,  charg- 
ing that  the  latter  had  used  undue  influence  to  induce  the  making 
of  the  will,  and  that  he  set  up  some  claim  to  a  portion  of  the  prop- 
erty of  the  deceased,  and  had  occupied  and  used  the  same,  seeking  to 
charge  him  with  the  rent,  but  praying  for  no  relief  against  the  com- 
plainant: Held,  that,  as  the  cross-bill  sought  no  relief  against  the 
complainant,  it  was  defective  and  obnoxious  to  a  demurrer;  and  that 
the  matters  alleged  against  A,  the  new  defendant,  if  proper  at  all, 
were  only  grounds  for  making  him  a  party  to  the  original  proceed- 
ings by  a  supplemental  bill.    Ibid.  190. 
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CHANCERY.     Continued. 
Specific  performance. 

4.  Requisites  of  a  bill  for  that  purpose.  It  was  objected,  on  appeal, 
to  a  bill  for  specific  performance,  that  it  did  not  aver  that  the  defend- 
ant owned  the  land  or  could  convey  it;  also,  that  the  bill  did  not  de- 
scribe the  land  as  situate  in  any  county.  The  bill  alleged  that  defend- 
ant was  in  possession  of  the  land,  and  the  proof  showed  ownership. 
The  venue  of  the  bill  was  laid  in  the  proper  county,  and  alleged  that 
the  land  was  situate  "in  said  county:"  Held,  that  the  objections  were 
not  well  taken.     Northrop  v.  Boone,  368. 

5.  Where  a  bill  for  specific  performance  only  sought  for  specific 
performance  as  to  a  tract  described  by  metes  and  bounds,  and  for  that 
the  decree  was  rendered ;  and  it  appeared  it  was  surveyed  in  the  pres- 
ence of  both  parties,  and  was  clearly  the  tract  intended  to  be  sold 
under  a  verbal  contract,  it  was  held,  there  was  no  error.    Ibid.  368. 

6.  Complainant  must  have  fully  performed  on  his  part  before  filing 
his  bill.  It  is  the  established  rule  of  this  court  that  a  purchaser  of 
land  has  no  right  to  apply  to  a  court  of  chancery  to  compel  a  con- 
veyance, unless  he  has,  previously  to  filing  his  bill,  clothed  himself 
with  the  right  to  demand  a  deed  without  any  further  thing  being 
done  on  his  part.     Cronk  et  al.  v.  Trumble,  428. 

7.  Where  the  complainant  had  entered  into  a  contract  with  his 
father,  by  which  he  agreed  to  support  his  father  and  mother  during 
their  lives,  pay  all  debts  owing  by  the  former  at  his  death,  and  pay 
certain  specified  sums  to  certain  of  his  co-heirs,  in  consideration  of 
which  he  was  to  become  the  owner  of  the  farm  on  which  he  then 
resided  with  his  father;  and  it  appeared  that  at  the  time  of  the  filing 
of  his  bill  for  a  specific  performance  of  the  contract,  his  mother  was 
still  living,  and  might  live  for  many  years,  and  that  he  had  not  paid 
one  of  the  heirs  the  sum  he  agreed  to  pay:  Held,  that,  until  he  paid 
such  sum  and  supported  his  mother  during  her  natural  life,  he  had 
not  clothed  himself  with  the  right  to  demand  a  deed.     Ibid.  428. 

8.  When  title  is  taken  in  name  of  another  to  defraud  creditors,  equity 
will  not  relieve.  It  seems  that  a  court  of  equity  will  not  entertain  a 
bill  to  enforce  a  resulting  trust,  when  land  is  purchased  with  com- 
plainant's money  and  the  title  taken  in  the  name  of  the  defendant, 
to  defraud  creditors  of  the  former.  But  when  the  trust  has  been 
executed  by  a  conveyance,  equity  will  remove  a  cloud  upon  the  title 
under  a  mortgage  given  by  the  defendant  while  he  held  the  title. 
Redmond  et  al.  v.  Packenham  et  al.  434. 

9.  Defeated  by  gross  laches.  In  1846,  the  complainant  purchased  an 
eighty  acre  tract  of  land  by  a  verbal  contract,  and  conveyed  to  the 
vendor  forty  acres  of  land  to  secure  the  payment  of  the  price  of  the 
other  tract,  with  interest.  The  complainant  finding  that  he  could  get 
the  money  at  a  less  rate  of  interest,  by  consent  of  all  parties,  the  ven- 
dor conveyed  both  tracts  to  one  J,  who  advanced   the   money  and 
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became  substituted  in  the  place  of  the  original  vendor.  In  1849,  the 
complainant  paid  J  a  portion  of  the  purchase  money.  In  1868,  the 
heirs  of  J,  lie  having  died,  conveyed  the  lands  to  G,  when  the  com- 
plainant filed  his  bill  to  have  the  deed  to  G  declared  a  mortgage,  and 
for  redemption  from  the  same,  or  have  a  trust  declared,  or  to  compel 
the  heirs  of  J  to  account  for  the  value  of  the  lands :  Held,  that  the 
relation  of  the  original  parties  as  to  the  eighty-acre  tract  was  that 
of  vendor  and  vendee ;  that  J,  by  substitution,  took  the  place  of  the  ven- 
dor, and  that  the  complainant's  remedy  as  to  this  tract  was  by  bill 
for  specific  performance,  but  that,  by  his  gross  laches  and  inexcusable 
delay  in  completing  the  contract,  he  was  barred  of  that  remedy. 
Hallesv  v.  Jackson  et  al.  139. 


Bill  to  quiet  title. 

10.  It  is  only  in  extraordinary  cases  that  a  court  of  chancery  will 
assume  the  trial  of  purely  legal  titles;  and,  as  a  general  rule,  the 
holder  of  a  legal  title,  not  in  actual  possession,  can  not  maintain  a 
bill  to  quiet  his  title  and  compel  a  relinquishment  of  adverse  claims, 
for  the  reason  that  he  may  have  his  title  tested  in  a  court  of  law. 
Comstock  et  al.  v.  Henneberry,  212. 

11.  Where  the  holder  of  an  adverse  claim  of  title  to  land  took 
possession  and  leased  the  same  for  five  years,  and  the  complainant, 
also  claiming  title  to  the  same  land,  procured  the  tenant  to  attorn  to 
him,  and  the  original  lessor,  by  forcible  detainer,  recovered  the  pos- 
session, which  was,  on  the  following  night,  forcibly  retaken  by  the 
tenants  of  the  complainant,  who  filed  his  bill  in  equity  to  enjoin  the 
prosecution  of  an  action  of  forcible  entry  and  detainer,  and  to  quiet 
his  title  as  against  the  holder  of  the  adverse  title:  Held,  that  while 
the  complainant  was  in  the  actual  possession  of  the  land  at  the  time 
he  exhibited  his  bill,  yet,  as  it  was  obtained  unlawfully  and  forcibly, 
he  could  not  be  allowed  to  take  advantage  of  his  own  wrong,  and 
would  be  considered,  in  equity,  as  out  of  possession,  so  far  as  the 
question  of  jurisdiction  was  concerned;  and,  being  out  of  possession, 
he  had  a  complete  remedy  at  law,  and  a  court  of  equity  could  not 
entertain  his  bill.    Ibid.  212. 

Removing  cloud  upon  title. 

12.  A  court  of  equity  has  jurisdiction  to  entertain  a  bill  by  a  party 
out  of  possession  of  land  against  one  in  possession  to  set  aside  a  deed 
fraudulently  obtained,  which  is  a  cloud  upon  the  title,  in  case  of  a 
trust.    Redmond  et  al.  v.  Packenham  et  al.  434. 

13.  When  a  sale  has  been  made  under  a  power  contained  in  a  mort- 
gage after  full  payment  of  the  debt,  and  the  purchaser  is  in  posses- 
sion, a  court  of  equity  may  properly  exercise  jurisdiction  to  set 
aside  the  sale  and  deed,  and  compel  a  reconveyance  of  the  legal  title, 
and  thus  remove  an  apparent  cloud.    Ibid.  434. 
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14.  The  case  also  comes  under  an  old  head  of  equity  jurisdiction, 
that  when  a  deed  or  other  instrument  has,  by  a  satisfaction  or  pay- 
ment, become  functus  officio,  and  yet  its  existence  may  be  a  cloud  upon 
the  title  of  the  other  party,  courts  of  equity  will  interpose  and  decree  a 
delivery  and  cancellation  of  the  instrument  and  compel  a  reconvey- 
ance of  property  if  necessary.    Redmond  et  al.  v.  Packenham  et  at  434. 

TO  SET  ASIDE  TITLE  FRAUDULENTLY  OBTAINED. 

15.  A  court  of  equity  has  jurisdiction  to  set  aside  and  cancel  a 
deed,  even  where  the  defendants  are  in  possession,  where  it  is  fraud- 
ulently procured  with  full  knowledge  of  a  prior  unrecorded  deed 
from  the  same  grantors  for  the  purpose  of  defeating  the  title  acquired 
under  the  first  deed.     Comstock  et  al.  v.  Henneberry,  212. 

16.  But  where  the  party  out  of  possession  held  under  a  deed  from 
the  patentee,  which  was  recorded  in  proper  time,  and  a  long  time 
after  such  registry,  the  defendant  purchased  and  obtained  a  deed  from 
the  heirs  of  the  patentee,  claiming  that  the  prior  deed  of  the  patentee 
was  void,  as  having  been  made  before  the  issuing  of  the  patent,  the 
land  being  military  bounty  land:  Held,  that  no  fraud,  in  such  a  case, 
could  be  justly  predicated  of  the  deed  from  the  heirs,  to  give  a  court 
of  equity  jurisdiction  of  a  bill  to  cancel  the  same,  but  that  the  parties 
would  be  left  to  a  court  of  law  to  determine  which  held  the  superior 
title.    Ibid.  212. 

Suit  pending  in  another  court. 

17.  Belief  against  decree  and  sale  on  ground  of  suit  by  stranger  in 
C.  S.  court  against  complainant  in  decree.  In  this  case  the  complain- 
ant purchased  land  of  A,  giving  mortgage  to  secure  the  deferred 
payments.  After  his  purchase,  without  notice  of  any  equitable 
claim  to  the  land,  the  administrator  of  B  filed  his  bill  in  equity  in 
the  U.  S.  circuit  court,  alleging  that  this  and  other  lands  had  been 
purchased  by  A  with  funds  furnished  by  B,  on  a  speculation,  to  be 
afterwards  sold,  and,  after  repayment  of  the  outlay  with  interest  and 
taxes,  one-half  of  the  residue  was  to  be  paid  B,  and  praying  for  an 
account,  and  that  the  unsold  lands  be  sold,  and  for  an  injunction 
against  A  making  further  sales.  No  injunction  was  in  fact  ever  issued 
or  receiver  appointed.  The  complainant  was  not  a  party  to  this  suit. 
During  the  pendency  of  this  suit,  and  during  the  late  war,  A  fore- 
closed the  mortgage,  and  the  premises  were  sold,  and  purchased  by 
him.  After  the  time  of  redemption  had  expired,  the  complainant 
filed  his  bill  in  chancery  to  open  and  set  aside  the  decree  of  foreclos- 
ure and  sale  and  for  redemption  of  the  land:  Held,  that  the  pendency 
of  the  suit  in  the  U.  S.  circuit  court  afforded  no  excuse  to  the  com- 
plainant in  not  making  his  payments,  and  did  not  have  effect  to 
deprive  the  courts  of  this  State  of  jurisdiction  to  decree  a  foreclosure 
of  the  mortgage,  and  consequently  was  no  ground  for  equitable  relief 
against  the  proceeding  to  foreclose.    Seymour  et  al.  v.  Bailey  et  al.  288. 
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CHANCERY.    Continued. 
Promise  to  extend  time  op  payment. 

18.  As  a  ground  of  equitable  relief.  Where  a  creditor  assented  to 
an  extension  of  the  time  of  payment  of  a  debt  secured  by  mortgage, 
but  no  definite  time  was  fixed,  and  suit  was  not  brought  by  the  cred- 
itor for  nearly  three  years  and  a  half  afterwards,  and  the  debtor,  long 
before  suit,  had  written,  intimating  that  if  his  State  should  secede,  he 
would  go  with  her,  and  would  not  resume  his  payments,  and  the  facts 
showed  that  he  made  no  effort  to  pay  when  he  could :  Held,  on  bill 
by  the  debtor  to  redeem  from  the  sale  under  the  mortgage,  that  the 
creditor  was  under  no  duty  to  notify  him  before  instituting  proceed- 
ings to  foreclose,  and  that  such  assent  to  extend  the  time  of  payment 
afforded  no  equitable  ground  for  relief.  Seymour  et  at.  v.  Bailey  et  al. 
288. 

Remedy  on  promissory  note. 

19.  When  in  equity.  Where  a  son,  in  consideration  of  the  convey- 
ance of  land  to  him,  gave  his  notes  for  the  price,  payable  to  the  heirs 
at  law  of  his  father  in  a  certain  time  after  the  death  of  his  father  and 
mother,  the  interest  to  be  paid  annually  for  the  support  of  the  father 
and  his  wife :  Held,  that  the  heirs,  by  the  form  of  the  notes,  were  at 
least  equitable  holders,  and,  inasmuch  as  the  maker  was  also  a  payee, 
their  payment  could  only  be  enforced  in  a  court  of  equity.  Jenneson, 
Admx.  v.  Jenneson  et  al.  259. 

Opening  decree  on  constructive  service. 

20.  By  alien  enemy.  An  application  by  a  non-resident  defendant 
under  section  15  of  the  chancery  act,  to  open  a  decree  and  be  allowed 
to  defend,  being  a  defensive  proceeding,  is  not  affected  by  the  rule 
which  prohibits  an  alien  enemy  from  suing  in  the  courts  of  this  State, 
and  therefore  the  accident  of  war  affords  no  ground  for  suspending 
the  limitation  of  three  years  in  which  such  application  must  be  made. 
Seymour  et  al.  v.  Bailey  et  al.  288. 

Non-resident  dependants. 

21.  Sufficiency  of  affidavit  of  non-residence  of  defendant.  It  was  in- 
sisted that  an  affidavit  of  the  non-residence  of  the  defendants  in  a  suit 
in  equity  was  insufficient,  because  it  was  entitled  A  B  et  al.  v.  C  D 
et  al.  instead  of  giving  the  full  names  of  the  parties,  and  that  advan- 
tage could  be  taken  of  such  defect  on  bill  of  review,  but  it  was  lieldy 
that  the  affidavit  was  sufficient.     Ibid.  288. 

Bill  to  open  decree  op  foreclosure. 

22.  For  an  account  of  rents  and  profits.  After  decree  of  foreclosure 
and  sale  thereunder  at  the  suit  of  the  party  in  possession,  the  mort- 
gagor filed  his  bill  to  open  the  decree  and  to  charge  the  complainant 
in  the  former  suit  with  rents  and  profits  of  the  mortgaged  premises, 
and  offering  to  pay  any  deficiency  necessary  to  redeem  from  the  mort- 
gage. The  bill  was  not  brought  to  a  hearing  until  after  the  time  of 
redemption  had  expired.  No  fraud  was  charged  in  obtaining  the 
decree  of  foreclosure,  and  nothing  was  shown  why  the  mortgagor  did 
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not  seek  to  have  the  rents  and  profits  applied  pro  tanto  in  payment  of 
the  mortgage  debt,  and  the  latter,  in  his  answer  to  the  bill  to  foreclose, 
had  set  up  payment  under  which  he  might  have  established  payment 
to  the  extent  of  such  rents  and  profits:  Held,  that  the  latter  bill, 
whether  it  was  a  bill  of  review  or  a  bill  in  the  nature  of  a  bill  of  re- 
view, showed  no  equity  on  its  face,  as  it  sought  to  treat  the  mortgage 
debt  as  still  subsisting  when  it  had  been  extinguished  by  the  decree 
of  foreclosure  and  sale  thereunder.     Wareet  al.  v.  Cratty,  197. 

Relief  against  judgment  at  law. 

23.  Where  there  was  a  legal  defense.  Before  resort  can  be  had  to  a 
court  of  equity  against  a  judgment  at  law,  there  must  not  only  be  a 
good  legal  defense,  but  the  party  must  have  been  deprived  of  it  by 
accident,  mistake  or  fraud,  and  without  any  negligence  on  his  part. 
Palmer  v.  Bethard  et  al.  529. 

24.  Where  judgment  was  recovered  against  a  party  on  a  final  set- 
tlement of  partnership  accounts  four  years  after  the  alleged  settlement, 
a  court  of  equity  will  not  set  aside  the  judgment,  upon  his  showing 
that  he  has  subsequently  discovered  mistakes  in  the  statement  of  the 
account  which  show  the  judgment  to  be  unjust  and  inequitable,  where 
he  had  free  access  to  the  books.  In  such  a  case  he  is  guilty  of  gross 
laches  and  negligence  in  not  making  the  discovery  before  the  trial  at 
law.    Ibid.  529. 

25.  When  rendered  upon  note  given  on  bet  upon  election.  Where  the 
maker  of  a  promissory  note  given  for  money  bet  on  the  result  of  an 
election,  neglected  to  make  his  defense  at  law  when  sued:  Held,  that 
a  court  of  equity  would  not  relieve  against  the  judgment.  Lucas  v. 
Nichols  et  al.  41. 

26.  On  note  given  on  gaming  consideration.  But,  owing  to  the  stat- 
ute prohibiting  gambling  at  cards  or  other  games,  a  court  of  equity 
will  set  aside  a  judgment  upon  a  note  given  for  money  won  in  gam- 
ing, notwithstanding  the  maker  had  a  complete  defense  at  law.  Ibid. 
41. 

Impeaching  judgment  for  meue  error. 

27.  A  bill  to  enjoin  the  collection  of  certain  judgments  rendered 
by  a  justice  of  the  peace,  alleged  that  the  complainant,  who  was 
defendant  in  the  suits  before  the  justice,  before  the  commencement 
of  the  trial,  applied  for  a  change  of  venue  upon  proper  affidavit,  and 
paid  the  costs  occasioned  thereby;  that  the  justice  asked  the  advice 
of  the  plaintiff's  attorney,  and  on  his  advice  refused  to  grant  the 
change  of  venue,  and  that  thereupon  complainant  withdrew  and  the 
justice  rendered  the  judgments.  The  court  sustained  a  demurrer  to 
and  dismissed  the  bill :  Held,  that,  as  the  justice  did  not  lose  jurisdic- 
tion by  the  making  of  the  necessary  affidavits  and  motions  to  change 
the  venue,  his  refusal  to  grant  the  change  was  but  an  error,  and  that 
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the  judgments  could  not  be  questioned  collaterally,  the  party's  rem- 
edy being  an  appeal.    Bryant  v.  Ballance,  188. 
Retaining  bill  after  dissolving  injunction. 

28.  On  bill  for  an  injunction  and  for  an  account  between  partners 
in  an  adventure,  the  circuit  court,  upon  the  answer  of  the  defendants, 
dissolved  the  injunction  and  dismissed  the  bill :  Held,  that  the  court 
erred  in  dismissing  the  bill  on  the  answer;  it  should  have  been 
retained  for  the  purpose  of  stating  the  account.  Brockway  v.  Rowley 
et  al.  99. 

When  proof  of  bill  required. 

29.  Where  exceptions  were  sustained  to  portions  of  an  answer  to 
a  bill  in  chancery,  and  a  hearing  had  on  the  bill  and  such  portions 
of  the  answer  as  remained,  there  being  no  default  taken,  and  no  proof 
heard,  and  the  concluding  part  of  the  answer  contained  a  general 
traverse  of  the  allegations  of  the  bill,  and  a  decree  was  rendered  in 
favor  of  the  complainant:  Held,  that  the  court  erred  in  rendering  the 
decree  without  proof  of  the  material  allegations  of  the  bill.  Munson 
v.  Miller,  380. 

Decree  pro  confesso. 

30.  Discretion  of  the  court  in  requiring  evidence.  A  party  against 
whom  a  bill  has  been  taken  for  confessed,  can  not  assign  as  error 
that  the  proof  does  not  sustain  the  allegations  of  the  bill,  it.  being  a 
matter  of  discretion  with  the  court  whether  it  will  require  evidence 
to  be  produced.     Van  Yalkenburg  et  al.  v.  Trustees  of  Schools,  103. 

Contract  extending  time  for  redemption. 

31.  Whether  equity  will  enforce  it.    See  REDEMPTION,  1,  2. 

Bill  to  redeem. 

32.  On  account  of  the  accident  of  war.    See  ALIEN  ENEMY,  3. 

CHATTEL  MORTGAGES.     See  MORTGAGES,  14,  15, 16. 

CHECK. 
Presentment. 

1.  And  notice  of  dishonor.  The  want  of  due  presentment,  or  notice 
of  the  dishonor  of  a  check  upon  a  bank,  does  not  discharge  the 
drawer,  unless  he  has  suffered  some  loss  or  injury  thereby.  In  this 
respect  there  is  a  difference  between  a  check  and  a  bill  of  exchange. 
Heartt  v.  Rhodes,  351. 

CONFESSION  OF  JUDGMENT.     See  JUDGMENTS,  2. 

CONSIDERATION. 

Whether  sufficient. 

1.  Settlement  of  right  of  action  growing  out  of  a  tort.  Where  the 
holder  of  a  note  secured  b}r  a  deed  of  trust  surrendered  the  same  to 
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effect  a  settlement  of  an  alleged  assault  upon  the  person  of  the  wife 
of  the  grantor  in  the  deed  of  trust  by  the  party  holding  the  same,  and 
received  from  the  wife  and  her  husband  a  release  of  all  private  right 
of  action  for  the  assault,  there  being  no  proof  to  show  that  the  cause 
of  action  so  settled  was  unfounded :  Held,  that  the  compromise  and 
settlement  of  the  cause  of  action  was  a  sufficient  consideration  for  the 
surrender  of  the  deed  of  trust  and  note.    Miller  et  al.  v.  Hawker,  185. 

2.  If  the  compromise  had  been  effected  to  compound  a  criminal 
offense,  the  law  would  give  no  aid  to  either  party,  but  the  parties  had 
the  right  to  settle  the  private  right  of  action,  notwithstanding  the 
act  complained  of  was  also  criminal.    Ibid.  185. 

3.  Waiver  of  legal  right.  The  waiver  of  any  legal  right,  although 
it  may  be  founded  upon  a  tort,  at  the  request  of  another,  has  always 
been  deemed  a  sufficient  consideration  for  a  promise.     Ibid.  185. 

4.  Even  a  compromise  of  a  doubtful  right,  fairly  obtained,  is  a  good 
consideration  on  which  to  found  a  contract,  and  it  does  not  matter 
what  the  ultimate  result  might  have  been.  A  threat  to  sue  by  one 
who  honestly  believes  he  has  a  good  cause  of  action,  will  support  an 
agreement  fairly  made  for  the  avoidance  of  the  suit.     Ibid.  185. 

CONSTITUTIONAL  LAW. 
Separate  articles — municipal  subscriptions. 

1.  When  the  separate  articles  went  into  effect.  The  separate  articles 
of  the  constitution  of  1870,  which  were  submitted  to  a  vote  separately 
from  the  main  instrument,  and  adopted,  became  a  part  of  the  organic 
law  from  and  after  the  second  day  of  July,  1870.  Therefore,  no  cor- 
porate subscription  could  be  made  in  aid  of  a  railway  corporation 
in  pursuance  of  a  vote  had  after  that  date,  although  an  election  had 
been  called  prior  to  such  date  for  such  purpose  Richards  et  al.  v. 
Donagho,  73. 

Special  laws  relating  to  fees. 

2.  Abrogated  by  constitution  of  1870.    See  FEES,  1. 
Regulating  speed  of  railway  trains  in  cities. 

3.  Constitutionality  of  act  of  1865.    See  RAILROADS,  1,  2,  3. 
Imprisonment  for  debt. 

4.  Extent  of  the  restriction.    See  IMPRISONMENT,  1. 

CONTINUANCE. 

Amendment  of  declaration. 

1.  Where  the  plaintiff's  original  declaration,  filed  in  apt  time,  con- 
tained a  good  cause  of  action,  and  was  good  upon  general  demurrer, 
it  was  held,  that  an  amendment  not  necessary  to  the  cause  of  action, 
and  not  changing  it,  but  which  was  superinduced  by  the  court  errone- 
ously sustaining  a  demurrer  thereto,  afforded  no  cause  for  a  continu- 
ance at  the  instance  of  the  defendant.  Bockford,  Bock  Island  and  St. 
Louis  Bailroad  Co.  v.  Phillips,  548. 
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CONTRACTS. 
Of  the  parties  to  a  contract. 

1.  It  is  indispensable  to  every  legal  contract  that  there  be  two 
contracting  parties  competent  to  contract,  therefore  an  attempted  sale 
from  one  man  to  himself,  or  from  surviving  partners  to  themselves, 
is  void.    Nelson  v.  Hayner  et  al.  487. 

Implied  promise. 

2.  When  it  arises.  Where  the  plaintiff  did  certain  work  for  a  rail- 
road compare,  and  the  company  afterwards  made  a  beneficial  use  of 
it,  and  one  acting  as  agent  of  the  company  made  the  contract  for  the 
work,  and  where  the  company's  engineer  promised  to  make  out  a 
voucher  for  it,  and  the  chief  engineer  laid  out  the  work,  and  an 
assistant  engineer  signed  a  voucher  therefor,  with  the  plaintiffs  name 
therein  as  contractor:  Held,  that  a  promise  to  pay  what  the  work  was 
reasonably  worth,  might  be  inferred  from  such  facts.  Rockford,  Bock 
Island  and  St.  Louis  Railroad  Go.  v.  Wilcox,  417. 

Character  op  performance  required. 

3.  To  entitle  a  party  to  recover  for  erecting  a  building.  In  a  suit  to 
recover  for  work,  labor,  etc.,  in  building  a  church,  where  the  evidence 
was  conflicting  as  to  whether  the  house  was  completed,  or  the  work 
performed  in  a  good  and  workmanlike  manner,  or  the  materials  used 
were  of  the  character  contracted  for,  the  court  instructed  the  jury, 
that  if  the  contract  for  the  building  was  completed  substantially 
according  to  its  terms,  and  nothing  remained  further  to  be  done  by 
the  defendants  but  to  pay,  and  the  balance  due  was  fixed  by  the  con- 
tract, they  could  allow  interest:  Held,  that  the  portion  of  the  instruc- 
tion which  required  only  a  substantial  compliance  with  the  contract, 
and  left  the  jury  to  find  whether  there  had  been  such  a  performance, 
was  improper,  and  well  calculated  to  mislead  the  jury.  Estep  et  al. 
v.  Fenton  et  al.  467. 

4.  Where  a  contract  for  the  building  of  a  church  and  the  furnish- 
ing of  materials  therefor  required  the  building  to  be  similar  to 
another  church,  and  it  appeared  that,  at  the  time  of  the  alleged  com- 
pletion of  the  church,  or  at  some  subsequent  date,  the  other  church 
had  iron  rods  to  support  the  building  and  prevent  it  from  spreading, 
ft  is  proper  for  the  jury,  in  a  suit  for  the  price,  to  say  whether  such 
rods  were  in  the  other  church  when  the  contract  was  entered  into, 
and  if  so,  whether  they  formed  a  necessary  part  of  the  plan  of  the 
building,  and  it  is  error  to  take  such  question  from  the  jury  by  in- 
struction.   Ibid.  467. 

TO  PAY  FOR  PLANS  OF  A  BUILDING. 

5.  Where  various  plans  were  drawn  and  presented  for  a  church 
building,  and  that  of  the  plaintiff  was  accepted  by  the  defendants 
upon  condition  that  the  building  on  the  plaintiff's  plans  could  be 
built  for  a  certain  sum,  and  when  it  was  ascertained  that  it  could  not 
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be  built  for  such  sum  the  plans  were  rejected,  and  the  evidence  failed 
to  show  any  promise  to  pay  for  the  plans:  Held,  that  the  plaintiff  wa9 
not  entitled  to  recover  for  making  the  plans.  Ada  Street  Methodist 
Episcopal  Church  v.  Garnsey,  132. 

EXCIIANGE  OP  ARTICLES. 

6.  When  a  demand  is  necessary.  Where  the  plaintiff  exchanged  a 
printing  press  with  the  defendant  for  a  smaller  one,  and  a  safe  valued 
at  $300,  and  there  was  no  time  specified  for  the  delivery  of  the  safe, 
and  the  plaintiff  was  to  take  it  at  defendant's  place  of  business  where 
it  was  kept,  it  was  held,  that  the  plaintiff  could  not  recover  the 
amount  payable  in  such  safe  without  specifically  demanding  it  of  the 
defendant.  Until  demand,  the  defendant  could  not  be  in  default  for 
not  tendering  it.    Edwards  v.  Hartt  etal.  71. 

Void  as  against  public  policy. 

7.  Contract  oy  which  one  physician  may  personate  another.  No  man 
has  the  right  to  sell  his  reputation  or  skill  in  any  profession,  whatever 
it  may  be,  and  thus  enable  an  unknown  party  to  perpetrate  a  fraud 
upon  the  public  in  his  name.    Jerome  v.  Bigelow,  452. 

8.  A  contract  by  one  physician  with  another,  whereby  the  latter 
takes  the  office  of  the  former  for  a  given  term,  and  is  licensed  to  prac 
tice  medicine  in  the  name  of  the  former,  to  personate  him  when  ap- 
plied to  by  patients  requiring  medical  treatment,  and  to  prescribe 
for  them  in  his  name,  is  contrary  to  public  policy  and  will  not  be 
enforced.     Ibid.  452. 

Construction  op  contracts. 

9.  General  rule.  It  is  a  cardinal  principle  in  construing  contracts 
that  they  must  have  a  reasonable  interpretation  according  to  the  in- 
tention of  the  parties  executing  them,  if  the  intention  can  be  gathered 
from  the  language  used.  In  giving  a  construction  to  a  contract,  the 
question  is,  what,  by  a  fair  and  reasonable  interpretation  of  the  words 
and  acts  of  the  parties,  was  the  bargain  between  them.  Wilson  et  al. 
v.  Marlow,  385. 

Contracts  construed. 

10.  Implied  covenant.  Where  a  contract  under  seal  recited  the  as- 
signment of  the  plaintiff's  interest  in  a  certain  patent  right  to  the 
defendants,  in  consideration  of  which  the  defendants  covenanted  to 
allow  the  plaintiff  an  interest  in  a  certain  part  of  the  business,  both 
in  the  sale  of  rights  and  manufacturing,  to  the  extent  of  five  per  cent 
on  the  net  profits  arising  from  the  inventions  until  he  should  receive 
$0000  therefrom,  and  two  and  a  half  per  cent  from  that  time  forward, 
so  long  as  the  defendants  retained  any  interest  therein:  Held,  that 
this  amounted  to  an  implied  covenant  that  the  business  should  be 
carried  on  if  it  could  be  made  sufficiently  profitable  to  justify  its 
prosecution,  and  for  a  breach  of  which  the  defendants  were  liable. 
Ibid.  385. 
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11.  Where  parties  furnish  stock  in  an  adventure,  the  profits  to  be 
divided  and  the  stock  to  be  returned,  whether  it  means  a  return  of  the  iden- 
tical articles.  Where  the  owner  of  a  farm  let  the  same,  with  various 
descriptions  of  other  property,  and  the  tenants  were  to  furnish  prop- 
erty of  the  same  description,  all  of  which  they  were  to  feed  from  the 
products  of  the  farm,  and  care  for,  and  at  the  end  of  the  year  they 
were  to  divide  the  sales  of  the  proceeds  of  the  farm  and  stock  in  a 
certain  proportion,  and  the  tenants  were  then  to  "draw  out  the  same 
property  they  put  in,"  and  return  to  the  landlord  the  "stock,  tools, 
hay  and  grain  belonging"  to  him,  keeping  the  tools  in  repair:  Held, 
that  the  true  construction  of  the  contract  was  not  that  the  tenants 
should  return  the  identical  articles  they  received,  but  a  part  only  in 
kind ;  that  tools  and  work  horses,  from  which  there  could  be  no  nat- 
ural increase,  were  to  be  returned  in  kind;  and  that,  as  to  the  stock, 
such  as  hogs,  calves,  chickens,  etc.,  from  which  profits  were  expected 
to  be  realized,  the  tenants  were  to  return  stock  of  the  same  kind  and 
description,  of  value  equivalent  to  what  they  received.  Brockway  v. 
Rowley  et  al.  99. 

12.  Condition  of  an  appeal  bond  construed.  See  APPEAL  BONDS,  1. 

[Rescission  op  contracts. 

13.  For  fraud — as  to  executed  contract — must  be  done  in  a  reasonable 
time  after  discovery  of  fraud.  On  bill  in  chancery  to  rescind  the  pur- 
chase of  a  house  and  lot,  which  had  been  executed  by  a  conveyance, 
and  the  giving  of  notes  and  mortgage  on  the  premises  for  the  unpaid 
purchase  money,  on  the  ground  that  the  vendor,  at  the  time  of  the 
sale,  represented  that  there  were  in  existence  papers  guaranteeing  the 
right  to  use  water  from  a  well  on  the  adjoining  lot,  and  providing 
that  whenever  the  owner  of  the  lot  sold  would  sink  a  well  on  such 
lot,  the  former  owner  of  both  lots  would  furnish  the  stone  to  wall  the 
same,  and  that  the  vendor  would  get  such  papers  and  give  them  to 
the  purchaser,  which  representations  were  not  true;  it  appeared  that 
the  purchase  was  made  about  the  first  day  of  October,  1869,  and  com- 
pleted in  a  week  or  ten  days  thereafter  by  the  payment  of  $2000,  the 
delivery  of  the  deed,  and  the  execution  of  notes  and  mortgage  for 
$2100,  the  balance  of  the  price,  and  the  taking  of  possession ;  that  in 
May,  1870,  the  owner  of  the  adjacent  lot  refused  the  privilege  of  get- 
ting water  from  his  well;  that  the  purchaser  then  offered  to  rescind, 
when  the  vendor  offered  to  dig  the  well  if  possession  was  given  for 
that  purpose ;  and  that,  on  June  14th,  1870,  the  purchaser  tendered  the 
vendor  a  deed  for  the  premises  and  $200  for  rent,  and  demanded  a 
return  of  the  money  paid  and  the  notes  and  mortgage,  and  on  refusal 
filed  his  bill  to  rescind :  Held,  that  the  facts  were  sufficient  to  justify 
a  rescission  if  the  contract  had  not  been  executed ;  but  that  the  pur- 
chaser having  received  the  deed,  gone  into  possession  without  taking 
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steps  to  secure  the  use  of  water  from  the  well  on  the  adjoining  lot, 
and  held  the  property  for  about  seven  months,  the  application  came 
too  late  to  set  aside  the  sale,  and  have  the  notes  and  mortgage  can- 
celled for  a  misrepresentation  of  the  kind,  which  was  not  regarded 
of  sufficient  importance  to  justify  a  rescission  after  such  a  delay. 
Elder  et  al.  v.  Sabin  et  al.  126. 
Of  mental  capacity. 

14.  To  make  contracts.    See  MENTAL  CAPACITY,  1,  2,  3. 
Contract  extending  time  for  redemption. 

15.  Whether  enforcible.    See  REDEMPTION,  1,  2. 

CONVEYANCES. 

Whether  rents  pass  with  the  land. 

1.  "Where  property  was  devised  by  a  testator  to  his  sister,  and  pend- 
ing a  suit  in  chancery  to  set  aside  the  will  a  receiver  was  appointed 
to  receive  the  rents  and  profits,  and  the  suit  was  compromised,  before 
final  decree,  by  the  devisee  conveying  to  the  heirs  at  law  of  the  testator, 
and  the  final  decree  established  the  will,  thus  showing  her  right  to 
the  property  up  to  the  date  of  her  conveyance :  Held,  that  the  rents 
of  the  property  which  accrued  before  such  conveyance,  belonged  to 
the  devisee,  and  were  not  transferred  by  her  conveyance  of  the  title. 
Kennedy  v.  Kennedy  et  al  190. 

2.  Rents  in  arrear  are  not  assignable,  nor  is  money  due  for  use  and 
occupation.  The  sale  of  the  fee  carriers  with  it  rents  to  fall  due,  or 
that  may  subsequently  accrue  under  any  lease,  unless  reserved,  but 
not  rents  already  accrued.    Ibid.  190. 

Covenants  running  with  the  land.    See  COVENANTS,  1,  2. 
Of  the  description  in  a  deed.    See  DESCRIPTION,  1,  2. 
Inuring  of  title. 

Subsequently  acquired.    See  VENDOR  AND  PURCHASER,  1. 
Ackowledgments  of  deeds.    See  that  title.  * 

CORPORATIONS. 
Proof  of  corporate  existence. 

1.  Of  its  sufficiency.  Where  the  plaintiff,  suing  as  an  incorporated 
church,  proved  that  the  trustees  made  contracts  as  a  corporate  body, 
superintended  the  erection  of  a  church  building,  and  generally  per- 
formed the  duties  pertaining  to  their  position,  and  introduced  in  evi- 
dence the  formal  certificate  afterwards  signed  by  the  trustees,  which 
referred  to  the  original  organization :  Held,  that  this  organization  and 
user  under  it  proved  the  existence  of  the  corporation  de  facto,  which 
was  sufficient  to  enable  it  to  maintain  the  suit,  notwithstanding  a  plea 
of  nul  tiel  corporation  was  interposed.  Willard  v.  Trustees  Meth.  E. 
Church  of  JRockmlle  Centre,  55. 
37— 66th  III. 
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Municipal  corporations. 

2.  Subscription  in  aid  of  railroad — change  in  name  of  company  does 
not  invalidate.  Where  a  subscription  of  $50,000  was  regularly  voted 
and  made  to  the  Chicago  and  Plainfield  Railroad  Company,  and  the 
bonds  delivered  to  the  Chicago,  Pekin  and  Southwestern  Railroad 
Company,  and  it  appeared  that,  by  an  amendment  of  its  charter,  the 
name  of  the  first  mentioned  company  was  changed  to  the  latter  name, 
its  former  rights  confirmed,  new  ones  conferred,  and  the  company 
authorized  to  extend  its  road  to  Pekin :  Held,  on  bill  in  chancery  to 
enjoin  the  payment  of  interest  on  the  bonds  delivered  in  payment  of 
the  subscription,  that,  as  the  amendment  changing  the  name  of  the 
company  to  which  the  subscription  was  made  was  not  a  fundamental 
change,  the  general  purpose  and  direction  of  the  road  being  the  same, 
the  stockholders  and  officers  remaining  the  same,  and  the  amendment 
having  been  accepted,  the  delivery  of  the  bonds  to  the  company 
under  its  new  name,  was  proper,  and  the  bill  was  properly  dismissed. 
Town  of  Heading  v.  Wedder,  80. 

3.  Change  of  route — whether  road  will  pass  through  town  subscribing. 
Where  a  town  was  authorized  to  subscribe  to  the  capital  stock  of  a 
railroad  company  upon  condition  that  it  should  pass  through  such 
town,  and  voted  such  subscription  to  a  company  whose  charter  was 
subsequently  amended,  changing  the  name  of  the  company,  and  re- 
quired the  road  to  run  from  one  county  to  another,  without  fixing 
any  definite  points,  and  the  bonds  were  issued  and  made  payable  to 
the  company  by  its  new  name,  it  was  contended  that  the  company 
could  not  construct  its  road  through  the  town  so  subscribing :  Held, 
as  the  court  could  see,  by  reference  to  a  map  of  the  State,  that  the 
road  could  be  built  so  as  to  run  through  the  township,  the  objection 
that  the  town  was  not  authorized  to  make  the  subscription  was  not 
well  taken.    Ibid.  80. 

4.  Constitutional  prohibition  of  municipal  subscription  in  aid  of  rail- 
roads— when  the  separate  articles  went  into  effect.  See  CONSTITU- 
TIONAL LAW,  1. 

5.  Subscription  in  aid  of  railroads — of  elections  in  respect  thereto. 
See  ELECTIONS,  1. 

6.  Injuries  from  defective  sidewalks — liability  therefor.  See  HIGH- 
WAYS, 1,  2. 

COSTS. 
In  chancery. 

1.  While  it  is  discretionary  with  the  court  in  chancery  to  award 
costs,  yet  it  seems  not  proper  to  require  a  new  defendant  who  has  been 
brought  into  the  case  by  a  cross  bill,  to  pay  any  portion  of  the  costs 
made  under  the  original  bill  before  he  was  made  a  party,  especially 
when  he  had  not  acted  unjustly  or  improperly  in  connection  with  the 
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matter  in  litigation,  and  had  no  interest  in  the  same,  and  set  up  no 
claim  of  any  such  interest,  and  was  not  a  proper  party  to  the  original 
bill.    Kennedy  v.  Kennedy  et  al.  190. 

2.  "When  a  party  has  acted  unjustly  and  improperly  with  the  mat- 
ter in  litigation,  although  he  has  no  interest  in  the  suit,  and  he  is  a 
proper  party,  he,  no  doubt,  may  be  burthened  with  the  costs  in  a 
chancery  suit.  But  this  should  be  made  to  appear  in  the  proofs. 
Ibid.  190. 

COVENANTS. 

KUNNING  WITH  THE  LAND. 

1.  All  covenants  which  relate  to  land  and  are  for  its  benefit,  run 
with  it,  and  may  be  enforced  by  each  successive  assignee  into  whose 
hands  it  may  come  by  conveyance  or  assignment.  Thus,  a  covenant 
by  a  lessor,  or  by  one  of  the  owners  of  two  adjacent  premises,  to  sup- 
ply  the  other  owner  or  the  lessee  with  water,  will  pass  to  a  subse- 
quent assignee  from  the  covenantee,  who  may  make  it  the  foundation 
of  a  suit  in  his  own  name.  And  the  capacity  of  covenants  to  run  with 
incorporeal  hereditaments,  is  the  same  as  it  is  with  those  which  are 
corporeal.    Sterling  Hydraulic  Go.  v.  Williams  et  al.  393. 

2.  Where  the  grantors  in  a  deed  conveyed  certain  lands,  the 
description  showing  them  to  be  connected  with  the  use  of  a  water 
power,  and  also  granted  a  water  power  of  a  certain  description  with 
certain  conditions,  and  the  deed  contained  this  provision :  "to  have 
and  to  hold  all  and  singular  the  aforesaid  easements,  rights  and  priv- 
ileges unto  the  said  party  of  the  second  part,  his  heirs  and  assigns 
forever,  as  appurtenances  belonging  to  the  said  above  described 
pieces  and  parcels  of  land :"  Held,  that  the  water  power  and  the 
implied  covenants  relating  thereto  would  pass  with  the  conveyance 
or  transmission  of  the  land  by  deed,  devise  or  descent.    Ibid.  393. 

Covenant  fob  repairs. 

3.  Its  extent.  Where  defendant  granted  certain  real  estate  con- 
nected with  the  use  of  a  water  power,  reserving  a  right  of  way  over 
the  same  to  make  necessary  repairs,  and  also  granted  a  water  power 
equal  to  500  inches  of  water  under  a  six  feet  head,  etc.,  with  a  condi- 
tion that  the  grantee  should  contribute  a  certain  proportion  towards 
repairs :  Held,  that  the  law  would  not  imply  the  utmost  diligence  on 
the  part  of  the  defendant  to  keep  the  works  in  repair  in  order  to  the 
protection  of  the  property  of  the  grantee,  and  in  respect  to  the  con- 
tinuance to  him  of  the  water  power  to  the  extent  granted,  but  that  he 
was  not  bound  to  bestow  any  more  than  ordinary  care  and  diligence 
in  keeping  the  works  in  repair.    Ibid.  393. 
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CRIMINAL  LAW. 
Pleading  and  evidence. 

1.  On  indictment  for  forgery.  Where  an  indictment  for  forgery  of 
a  promissory  note  set  forth  a  copy  of  the  note,  after  the  words  "the 
tenor  of  which  counterfeited  promissory  note  is  as  follows,  to-wit:" 
and  in  the  copy  as  given,  the  maker's  name  was  spelled  "0t7ia  Oarr," 
while  in  the  note  offered  in  evidence  it  is  "Oatha  Carr:"  Held,  that 
the  variance  was  fatal.    Brown  v.  The  People,  344. 

2.  Where  an  indictment  for  forgery  professes  to  set  out  the  forged 
paper  according  to  its  tenor,  the  names  should  be  spelled  as  they  are 
in  the  original,  as  the  word  "tenor,"  in  such  connection,  binds  the 
pleader  to  the  strictest  accuracy.    Ibid.  344. 

Tearing  down  legal  advertisement. 

3.  Where  the  defendant,  whose  property  had  been  seized  for  taxes 
and  advertised  for  sale,  after  replevying  the  property,  tore  down  the 
advertisement  of  the  sale  before  the  expiration  of  the  day  of  sale : 
Held,  that  the  act  was  a  palpable  violation  of  the  statute,  and  that  he 
was  liable  to  indictment.    Faulds  v.  The  People,  210. 

Misdemeanor. 

4.  Unlawful  taking  of  another's  horse,  etc.  Where  the  owner  of  a 
horse  and  carriage  left  the  horse  tied  to  a  post,  and  the  same  is  taken 
away  without  lawful  authority,  by  boys,  though  without  intent  to 
steal,  they  will  be  guilty  of  a  high  misdemeanor  under  the  criminal 
code.    Smith  v.  Donelly,  464. 

Rape. 

5.  Sufficiency  of  evidence  to  sustain  conviction.  On  the  trial  of  an 
indictment  against  the  defendant  and  one  H,  for  rape,  the  proof 
showed  that  H  gave  the  girl  some  wine,  and  persuaded  her  to  go  to 
Chicago  with  him,  which  was  but  a  short  distance;  that  she  left  the 
saloon  where  she  had  been  staying,  in  the  evening,  and  after  walking 
about  a  half  mile  on  the  road  to  the  city,  she  was  overtaken  by  H  and 
the  defendant  in  a  buggy,  and  was  taken  by  them  to  the  city,  when 
the  defendant  got  out  and  left  them,  and  she  and  H  went  to  a  hotel 
together,  where  H  called  for  a  room  for  himself  and  wife.  It  further 
appeared  that  they  occupied  the  room  together  all  night ;  that  she 
went  with  H  to  the  room  voluntarily ;  made  no  outcry  in  the  night  or 
complaint  the  next  morning;  and  the  girl  in  her  cross-examination, 
stated  that  after  leaving  the  buggy,  she  walked,  but  did  not  recollect 
of  putting  up  at  the  hotel  that  night;  that  she  woke  up  about  seven 
o'clock  next  morning;  did  not  know  that  she  had  connection  with 
H  that  night;  that,  to  the  best  of  her  knowledge,  she  did  not  with 
him  or  any  other  man ;  that  she  laid  at  the  back  of  the  bed,  and  that 
H  did  not  even  feel  of  her,  nor  even  ask  her  or  make  a  vulgar 
remark  to  her.     On  this  evidence,  the  defendant  was  convicted  of  an 
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assault  with  intent  to  commit  a  rape:    Held,  that  there  was  no  evi- 
dence to  sustain  the  verdict,  although  it  tended  to  prove  a  conspiracy 
between  H  and   the  defendant  to  abduct  the  girl.     Jacques  v.  The 
People,  84. 
Drunkenness. 

6.  As  affecting  crime.  It  is  a  well  settled  rule  of  the  common  law, 
recognized  in  our  criminal  code,  that  voluntary  drunkenness  is  no 
excuse  for  crime ;  and  when,  without  intoxication,  the  law  would 
impute  to  the  act  a  criminal  intent,  as  in  the  case  of  wanton  killing 
without  provocation,  drunkenness  is  not  available  to  disprove  such 
intent.    Rafferty  v.  The  People,  118. 

7.  Evidence  of  in  criminal  case.  As  under  our  statute  it  belongs  to 
the  jury  to  fix  the  punishment  for  murder,  which  may  be  either  death 
by  hanging,  or  imprisonment  in  the  penitentiary  for  life,  or  for  a 
term  not  less  than  fourteen  years,  it  is  competent  to  prove,  on  the 
trial,  that  the  accused  was  intoxicated  at  the  time  of  the  homicide,  as 
showing  his  condition,  and  in  that  respect,  it  constituting  a  part  of 
the  res  gestce,  to  enable  the  jury  intelligently  to  graduate  the  punish- 
ment. But  proof  of  intoxication  an  hour  or  so  before  the  commission 
of  the  homicide,  is  not  admissible.    Ibid.  118. 

Arrest. 

8.  By  a  private  person,  without  a  warrant.    See  ARREST,  1. 
Change  op  venue. 

9.  In  capital  cases.    See  VENUE,  1,  2. 
CROSS-BILL.    See  CHANCERY,  2,  3. 
DAMAGES. 

Exemplary  damages.    See  MEASURE  OF  DAMAGES,  2,  4, 13. 
Excessive  damages.    See  NEW  TRIALS,  5,  6,  7. 
Mitigation  op  damages.    See  MEASURE  OF  DAMAGES,  11,  12. 
DEMAND. 
Whether  necessary. 

Under  a  contract  for  the  exchange  of  articles.     See  CONTRACTS,  6. 
DEPOSITIONS. 
Improperly  entitled. 

1.  In  a  proceeding  by  a  railroad  company  to  condemn  a  strip  of 
the  defendant's  land  for  a  right  of  way,  a  motion  was  made  to  sup- 
press the  defendant's  depositions  for  the  reason  that  they  were  enti- 
tled with  the  names  of  the  parties  reversed.  It  appeared  that  they  rela- 
ted to  the  matter  of  the  suit,  and  were  taken  between  the  parties  to  it, 
and  that  the  party  objecting  appeared  and  cross-examined  the  wit- 
nesses:  Held,  that  although,  technically,  they  were  not  properly 
entitled,  the  motion  was  properly  overruled.  Rockford,  Hock  Island 
and  St.  Louis  Railroad  Go.  v.  Coppinger,  510. 
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DESCENTS. 
Illegitimate  child. 

1.  May  take  as  next  ofkin  to  his  mother.  Under  the  statutes  of  this 
State,  an  illegitimate  person  is  recognized  as  the  child  of  his  mother, 
as  regards  the  descent  of  property,  and  made  capable  of  inheriting 
her  property  to  the  exclusion  of  all  other  persons,  where  she  was  un- 
married, and  he  is  enabled  to  transmit  by  descent  his  own  property  to 
her  and  her  children.    Miller  v.  Williams  et  al.  91. 

2.  Where  an  illegitimate  person  died  seized  of  real  estate,  and  his 
mother  had  died  before  him,  leaving  another  illegitimate  son,  she 
never  having  been  married,  it  was  held,  that  the  surviving  illegitimate 
son  took  the  property  by  descent,  one-half  from  his  deceased  brother, 
and,  as  the  next  of  kin  to  the  mother,  the  half  that  would  have  de- 
scended to  her  had  she  been  living.    Ibid.  91. 

DESCRIPTION. 
Latent  ambiguity  in  a  deed. 

1.  Explainable  by  extrinsic  evidence.  The  description  of  real  estate 
in  a  mortgage  was,  "one  acre  and  a  half  in  the  north-west  corner  of 
section  five  (5),  together  with  the  brewery,  malt-house,  all  buildings 
thereon,  and  fixtures  contained  therein,"  situated  in  the  county  of 
McDonough  and  State  of  Illinois,  without  giving  any  township  and 
range:  Held,  that,  as  there  were  several  sections  in  that  county  bear- 
ing the  same  number,  the  ambiguity  was  a  latent  one,  and  was  sus- 
ceptible of  explanation  by  evidence  dehors  the  deed,  to  show  in  what 
township  and  range  the  land  was  situated,  and  therefore  not  void  for 
uncertainty,  and,  not  being  void,  the  recording  of  the  mortgage  was 
notice  to  subsequent  incumbrancers.    Bybee  v.  Hageman,  519. 

Part  of  a  tract  in  a  corner  thereof. 

2.  Where  a  deed  for  land  describes  the  same  as  so  many  acres  in 
the  north-west  corner  of  a  section,  it  is  not  void  for  uncertainty,  but 
will  be  taken  to  embrace  the  given  number  of  acres  in  the  form  of  a 
square,  in  the  north-west  corner  thereof.    Ibid.  519. 

DISCLAIMER. 
By  one  made  a  party  in  chancery. 

Practice  in  respect  thereto.    See  PARTIES,  14. 

DISCRETIONARY. 
Recalling  witness. 

1.  For  further  cross-examination.    See  PRACTICE,  3. 

Filing  additional  plea. 

2.  Is  a  matter  of  discretion.    See  PRACTICE,  1. 

Decree  pro  conpesso. 

3.  Hearing  evidence — discretionary.    See  CHANCERY,  30. 
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DIVORCE. 
Insanity  not  a  sufficient  ground. 

1.  Insanity  after  marriage  is  not  a  ground  for  divorce.  Lloyd  v. 
Lloyd,  87. 

DRUNKENNESS. 

As  affecting  crime.    See  CRIMINAL  LAW,  6,  7. 

EASEMENT. 
What  constitutes. 

1.  If  a  miller  purchase  a  water  privilege,  or  portion  of  water 
power,  without  any  portion  of  the  bed  of  the  stream,  he  will  gain  an 
incorporeal  hereditament  or  easement.  Sterling  Hydraulic  Go.  v. 
Williams  et  al.  393. 

ELECTIONS. 
Municipal  subscription. 

1.  Majority  required — whether  of  all  the  voters,  or  only  a  majority  of 
the  votes  cast.  Where  the  petition  for  the  call  of  an  election  to  deter- 
mine whether  a  township  should  subscribe  to  the  capital  stock  of  a 
railroad,  clearly  showed  that  the  signers  intended  to  have  the  sub- 
scription, if  any,  made  under  the  provisions  of  the  act  of  1869,  enti- 
tled "An  act  to  fund  and  provide  for  paying  railroad  debts  of  coun- 
ties, townships,  cities  and  towns,"  and  where  the  notice  of  the  elec- 
tion referred  to  such  petition,  it  was  held  that  a  majority  of  all  the 
voters  residing  in  the  township  must  vote  for  the  proposition,  and 
that  a  majority  of  the  votes  cast  at  such  election,  which  were  not  a 
majority  of  the  voters  residing  in  the  township,  created  no  liability 
on  the  authorities  to  make  the  proposed  subscription.  The  People 
ex  rel.  Chicago  and  Iowa  Railroad  Go.  v.  Chapman  et  al.  137. 

EMINENT  DOMAIN. 
Railroad  property  not  exempt. 

1.  The  lands  of  railroad  corporations  not  actually  in  use  by  them, 
or  not  absolutely  necessary  for  the  enjoyment  of  their  franchises,  are 
subject  to  be  taken  under  the  exercise  of  the  right  of  eminent  domain, 
under  legislative  authority,  the  same  as  lands  of  individuals,  though 
they  may  be  taken  from  the  actual  and  profitable  use  of  the  owners. 
Peoria,  Pekin  and  Jacksonville  Railroad  Co.  v.  Peoria  and  Springfield 
Railroad  Co.  174. 

Measure  of  compensation. 

2.  Upon  condemnation  of  right  of  way — and  of  evidence  in  respect 
thereto.  The  law  requires  that  for  all  the  property  taken  by  a  rail- 
road company  for  its  use,  or  damaged  by  it,  just  compensation  must 
be  made  to  the  owners.  If  a  building  stands  in  the  way  of  the  road, 
which  it  is  necessary  to  destroy,  its  value  must  be  paid  by  the  corpora- 
tion, and  the  jury,  in  estimating  its  value,  will  take  into  consideration, 


584  INDEX. 


EMINENT  DOMAIN.    Measure  op  compensation.     Continued. 

not  the  value  of  the  materials  composing  the  building,  but  the  value 
of  the  building  as  such.  Should  any  of  the  debris  remaining  on 
its  removal  or  destruction  be  appropriated  by  the  owner  of  the 
land,  to  the  extent  of  its  value  will  the  claim  of  the  owner  be  less- 
ened. Lafayette,  Bloomington  and  Miss.  Railroad  Co.  v.  Winslow  et  al. 
219. 

3.  If  asked,  the  court  should  instruct  the  jury  to  take  into  consid- 
eration the  fact,  that  the  corporation  acquires  only  an  easement  in  the 
land  condemned,  and  they  should  allow  to  that  fact  such  importance 
as  they  deem  proper.    Ibid.  219. 

4.  On  the  assessment  of  the  compensation  to  be  paid  the  owners 
of  land  taken  for  railroad  purposes,  the  court  permitted  to  go  to  the 
jury  evidence  of  the  violent  entry  into  the  premises  by  the  agents 
and  servants  of  the  company,  which  was  detailed  at  great  length, 
going  to  show  a  wilful  trespass :  Held,  that  such  evidence  was  improp- 
erly admitted,  and  that  the  error  was  not  cured  by  instructing  the 
jury  to  disregard  it.    Ibid.  219. 

Compensation  must  be  in  money. 

5.  In  a  proceeding  to  condemn  land  for  a  right  of  way,  the  com- 
pensation to  be  ascertained  by  the  jury  for  the  taking  of  the  land  must 
be,  in  terms,  money,  and  the  jury  have  no  power  to  prescribe  the  per- 
formance of  other  acts  by  the  petitioners,  such  as  fencing  the  road, 
making  crossings,  etc.  Chicago,  Milwaukee  and  St.  Paul  Railway  Co. 
v.  Melville,  329. 

Right  to  have  jury  view  the  land. 

6.  In  case  of  a  change  of  venue.  Where  a  company,  seeking  to  con- 
demn land  for  right  of  way,  procured  the  venue  of  the  cause  to  be 
changed  to  another  county :  Held,  that,  by  taking  the  change  of  venue 
from  the  only  court  upon  whom  the  power  was  conferred  under  the 
act  of  1872,  to  order  a  personal  view  by  the  jury,  the  company  de- 
barred itself  of  that  right,  and  could  not  be  heard  to  complain  of  the 
loss  of  it.  Rockford,  Rock  Island  and  St.  Louis  Railroad  Co.  v.  Coppin- 
ger,  510. 

Pkopeb,  judgment  on  condemnation. 

7.  It  seems  the  jury,  in  a  proceeding  to  condemn  lands  for  the  use 
of  a  railroad  company,  must  assess  the  compensation  to  be  paid  the 
owner  in  a  gross  sum,  which  should  be  entered  as  the  judgment  of 
the  court.  The  judgment  must  be  an  order  authorizing  the  petitioner 
to  enter  upon  the  land  and  use  the  same,  upon  payment  of  the  com- 
pensation found  by  the  jury,  but  there  should  be  no  award  of  execu- 
tion therefor.  Peoria,  Pekin  and  Jacksonville  Railroad  Co.  v.  Peoria 
and  Springfield  Railroad  Co.  174. 
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8.  Where  the  petitioner  has  not  already  entered  upon  the  land 
sought  to  be  condemned,  the  judgment  of  the  court,  upon  the  assess- 
ment of  damages,  should  order  that  the  petitioner  enter  upon  and  use 
the  property  condemned  upon  payment  of  the  compensation  found  by 
the  jury.  But  where  the  petitioner  had  given  the  requisite  bond,  and 
had  entered,  such  an  order  was  unnecessary.  Rockford,  Rock  Island 
and  St.  Louis  Railroad  Co.  v.  Coppinger,  510. 

ERROR. 

By  whom  assignable.  See  PRACTICE  IN  THE  SUPREME  COURT, 
1,2. 

Error  will  not  always  reverse.    See  same  title,  4  to  7. 
ESTOPPEL. 

Generally. 

1.  What  facts  necessary  to  create  an  equitable  estoppel.  In  order  to 
conclude  a  party  by  an  equitable  estoppel,  or  an  estoppel  in  pais, 
there  must  be  a  fraudulent  purpose  of  the  party  against  whom  it  is 
applied,  or  his  acts  must  produce  a  fraudulent  result;  and  there  must 
be  a  change  of  conduct,  induced  by  the  acts  of  the  party  sought  to  be 
estopped,  to  the  injury  of  another.  If  the  element  of  fraud  or  injury 
is  wanting,  there  is  no  estoppel.    Flower  et  al.  v.  Elwood  et  al.  438. 

To  deny  that  party's  taxes  were  delinquent. 

2.  On  appeal  from  a  judgment  of  the  county  court  against  the 
land  of  the  appellant  for  delinquent  taxes,  it  was  stipulated  in  open 
court  that  the  tax  book  and  warrant  were  legally  made ;  that  the 
amount  of  the  tax  assessed  on  such  land  was  returned  delinquent ; 
that  all  the  proceedings  of  the  county  treasurer  were  in  due  form  of 
law,  and  that  all  the  proceedings  in  the  county  court  were  legal.  The 
collector,  during  the  life  of  the  warrant,  called  upon  the  appellant  for 
the  tax,  and  he  promised  to  attend  to  it,  but  did  not,  and  refused  after 
the  warrant  had  expired.  It  was  also  proved  that  appellant  had  per- 
sonal property  out  of  which  the  tax  could  have  been  made :  Held, 
that,  even  conceding  the  tax  was  not  delinquent,  the  appellant  was 
precluded  from  making  this  defense  to  the  rendition  of  judgment, 
because  the  evidence  tended  to  show  that  he  prevented  a  levy  by  his 
own  conduct,  and  also  by  reason  of  his  stipulation  as  to  the  correct- 
ness of  the  proceedings  and  judgment  in  the  county  court.  Dunning 
v.  West,  366. 

TO  DENY  THE  POSSESSION  OP  GOODS  REPLEVIED. 

3.  Where  the  defendant,  as  sheriff,  levied  upon  chattels  upon  which 
the  plaintiff  held  a  chattel  mortgage  which  gave  him  the  right  to  take 
possession,  if  he  felt  insecure,  or  an  execution  should  be  about  to  be 
levied  on  the  same,  and  the  mortgagor  procured  the  plaintiff  to  exe- 
cute with  him  a  delivery  bond  upon  his  promise  to  settle  the  execu- 
tion before  the  day  of  sale,  and  before  such  day  the  plaintiff  called 
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To  dent  the  possession  op  goods  replevied.  Continued. 
upon  the  sheriff  and  informed  him  that  he  was  about  to  replevy  the 
property,  and  offered  to  deliver  it  if  he  so  insisted,  but  asked  him  if 
he  would  treat  it  as  in  his  possession,  for  the  purpose  of  the  suit,  and 
the  defendant  assented  to  this,  and  agreed  to  treat  the  property  as  in 
his  actual  possession,  and  thereupon  plaintiff  demanded  the  property: 
Held,  in  replevin  by  the  plaintiff,  that  this  agreement  estopped  the 
defendant  from  denying  the  property  was  in  his  possession  when  the 
demand  was  made.    Gaff  v.  Harding,  61. 

To  question  validity  op  void  proceeding. 

4.  Where  the  city,  without  any  authority  of  law,  through  its  offi- 
cers, made  a  special  assessment  upon  real  estate  belonging  to  the  city, 
gave  the  notice,  applied  for  and  obtained  judgment,  and  sold  the  same, 
giving  a  certificate  of  purchase  to  the  purchaser,  it  was  urged  that 
the  city  was  estopped  from  denying  the  power  and  from  escaping  lia- 
bility the  same  as  if  it  had  possessed  full  power :  Held,  that,  as  a  gen- 
eral rule,  the  acts  of  an  officer  which  are  prohibited  by  law  are  utterly 
void  and  estop  no  one,  whether  officers  or  strangers.  The  doctrine 
of  caveat  emptor  applies  to  such  sales.  Taylor  v.  The  People  ex  rel. 
Heed,  322. 

TO  ASSERT  MORTGAGE  AS  AGAINST  SUBSEQUENT  PURCHASER. 

5.  To  hold  that  mortgagees  are  estopped  from  asserting  their  mort- 
gage as  against  a  subsequent  purchaser  of  the  mortgaged  property, 
where  the  proof  shows  a  large  indebtedness,  the  proof  of  the  facts  out 
of  which  the  estoppel  is  claimed  to  arise  ought  to  be  of  a  very  clear 
and  satisfactory  character.    Preble  v.  Conger  et  al.  370. 

6.  And  where  the  facts  claimed  to  create  the  estoppel  are  denied, 
and  it  appears  that  the  purchaser,  before  purchasing,  took  a  written 
agreement  from  the  mortgagees,  in  the  absence  of  proof  of  a  mistake 
therein,  he  will  not  be  allowed  to  prove  verbal  statements  and  assur- 
ances made  to  him  by  one  of  the  mortgagees  as  to  the  nature  and 
extent  of  their  claim,  out  of  which  to  create  an  estoppel.    Ibid.  370. 

7.  "Where  the  statements  of  the  mortgagees  as  to  the  amount  due 
them  was  a  mere  matter  of  opinion,  and  they  used  no  active  efforts 
to  induce  the  purchase,  but  the  purchaser  relied  upon  the  assurances 
of  the  mortgagor  from  whom  he  purchased,  and  might,  by  the  use 
of  reasonable  diligence  on  his  part,  have  ascertained  the  amount  of 
the  incumbrance :  Held,  that  the  mortgagees  were  not  estopped  from 
claiming  the  amount  due  them  upon  their  mortgage  as  against  such 
purchaser.    Ibid.  370. 

8.  But  where  the  mortgagees  entered  into  a  written  agreement 
with  one  purchasing  the  mortgaged  property  of  the  mortgagor,  that, 
when  they  should  receive  all  moneys  due  them  from  the  mortgagor 
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ESTOPPEL. 

TO  ASSERT  MORTGAGE  AS  AGAINST  SUBSEQUENT  PURCHASER.      Continued. 

and  the  firms  of  which  he  was  a  member,  they  would  assign  and  trans- 
fer to  such  purchaser  their  mortgage  and  all  their  claims  upon  the 
property,  this  was  held  to  estop  them  from  claiming,  under  their 
mortgage,  any  more  than  such  indebtedness  due  them  from  the  mort- 
gagor and  the  firms  of  which  he  was  a  member.  Preble  v.  Conger 
etal.  370. 

9.  Where  the  mortgagor  of  distillery  property,  when  about  to  com- 
mence business,  through  a  government  agent,  procured  a  writing  from 
the  mortgagee  giving  the  United  States  a  prior  lien,  which  was  duly 
recorded,  and  the  agent,  without  the  authority  or  consent  of  the  mort- 
gagee, or  of  an  assignee  of  a  portion  of  the  notes  so  secured,  delivered 
the  mortgage  to  one  of  the  makers  of  the  notes :  Held,  that  these  facts 
did  not  operate  to  estop  the  mortgagee,  and  those  claiming  under  him, 
from  asserting  the  mortgage  as  against  a  subsequent  incumbrancer, 
and  purchaser  under  the  subsequent  incumbrance,  as  the  parties 
against  whom  it  was  sought  to  be  applied  were  guilty  of  no  fraudu- 
lent representations  or  acts  that  induced  those  invoking  the  applica- 
tion of  the  rule  to  act  one  way  or  the  other.  Flower  et  al.  v.  Elwood 
et  al.  438. 

TO  DENY  MENTAL  CAPACITY  OF  PARTY  TO  ACT. 

10.  Where  the  wife  and  children  of  a  person  then  in  advanced 
years,  counseled  and  assisted  in  procuring  such  person  to  convey 
his  real  estate  to  a  son,  so  as  to  enable  the  latter  to  raise  money,  by 
his  mortgage  on  the  same,  of  an  innocent  party,  who  did  no  act,  or  even 
counseled  the  adoption  of  the  course  pursued,  and  the  money  thus 
raised  was  invested  in  the  purchase  of  a  homestead  for  the  father, 
which  the  children  inherited  after  his  death:  Held,  that  the  heirs, 
and  the  widow,  to  whom  most  of  the  heirs  conveyed  after  the  father's 
death,  were  estopped  from  defeating  the  lien  of  the  mortgagee  by 
insisting  that  the  father  was  mentally  incapacitated  from  entering 
into  the  arrangement  by  which  the  money  was  obtained,  they  not 
being  under  any  disability,  and  not  claiming  that  they  did  not  fully 
understand  the  arrangement.    Jeneson,  Admx.  v.  Jeneson  et  al.  259. 

TO  DENY  WHAT  IS  ADMITTED  BY  PLEADINGS. 

11.  In  respect  to  a  contract.  Where  a  defendant  of  full  age,  by  the 
pleadings  expressly  or  by  implication  assents  to  the  execution  of  a  con- 
tract as  set  out  in  the  bill,  the  court  may  give  effect  to  such  consent 
by  its  decree,  and  such  defendant  will  not  be  permitted  to  retract  the 
assent  upon  error,  or  insist  the  contract  was  not  as  set  out.  Cronk  et 
al.  v.  Trumble,  428. 

IN  AN  ACTION  AGAINST  CARRIER. 

To  deny  ownership  of  shipper.   See  PARTIES,  8. 
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EVIDENCE. 

Parol  evidence. 

1.  To  vary  or  explain  a  written  instrument.  Where  a  written  agree- 
ment for  a  right  of  way  was  read  in  evidence,  the  court  allowed  the 
party  who  executed  the  same  to  testify  to  his  understanding  of  the 
contract,  and  state  terms  and  conditions  not  in  the  writing:  Held, 
that  the  writing  was  the  best  evidence  of  the  witness'  understanding 
at  the  time,  and  that  parol  evidence  tending  to  vary  and  contradict 
the  terms  and  conditions  of  the  written  instrument,  was  incompetent 
and  not  admissible.    McGormick  v.  Ruse,  315. 

2.  The  rule  is  familiar  that  verbal  testimony  can  not  be  received 
to  alter,  modify  or  vary  a  written  agreement.  First  National  Bank 
of  'Monmouth  v.  Whitman  et  al.  331. 

3.  The  complainant,  on  bill  for  specific  performance,  alleged  that 
the  defendant,  on  the  sale  to  him  of  a  stock  of  drugs,  as  a  part  of  the 
same  transaction,  verbally  agreed  to  lease  him  the  building  where 
they  were  kept,  for  three  years,  and  that  she  did  execute  and  deliver 
to  him  a  lease  of  the  premises  for  one  year,  which  he  accepted  with 
full  knowledge  of  the  facts,  supposing  defendant  would  perform  the 
parol  agreement.  The  defendant  denied  any  agreement  to  lease 
longer  than  one  year:  Held,  that  the  previous  negotiations  were 
merged  in  the  written  agreement,  and  that  the  complainant,  having 
accepted  a  lease  for  one  year  only,  was  estopped  to  allege  that  the 
contract  was  different  in  its  essential  terms  from  that  expressed  in  the 
written  lease.    Strehl  v.  D'Evers,  77. 

4.  Proof  of  payment  of  taxes  by  parol.  It  is  a  settled  rule  of  law, 
that  the  payment  of  taxes  may  be  proved  by  parol  testimony  in  eject- 
ment, where  the  defense  relied  on  is  the  limitation  under  the  act  of 
1839,  by  payment  of  taxes  for  seven  successive  years  upon  vacant  land 
under  color  of  title.    Milliken  v.  Marlin  et  al.  13. 

Secondary  evidence. 

5.  Laying  the  proper  foundation.  It  is  error  to  admit  a  copy  of  a 
lease  in  evidence  where  the  loss  or  destruction  of  the  original  is  not 
shown,  or  that  it  was  in  the  possession  of  the  adverse  party.  Ander- 
son v.  Jacobson,  522. 

6.  In  a  case  where  the  contents  of  lost  letters  were  material  and 
relevant  to  the  issues,  the  party  desiring  such  testimony,  being  the 
party  to  whom  they  were  addressed,  testified  that  when  he  received 
them  he  put  them  in  a  cupboard;  that  he  had  looked  for  them  there, 
and  made  diligent  search  for  them  everywhere  he  thought  they  would 
likely  be  placed,  and  was  unable  to  find  them,  and  that  they  could 
not  be  found :  Held,  that  a  sufficient  foundation  was  shown  for  the 
admission  of  proof  of  their  contents.     Case  v.  Lyman,  229. 

7.  Need  not  prove  the  contents  particularly.  In  a  case  where  a 
proper  foundation  is  laid  for  the  proof  of  the  contents  of  a  lost  letter 
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or  writing,  the  fact  that  the  witness  can  not  tell  particularly  the  con- 
tents, is  no  ground  for  the  rejection  of  his  testimony.  He  may,  in 
such  case,  give  his  best  recollection  of  the  contents.  Case  v.  Lyman, 
229. 

Documentary  evidence. 

8.  Certificates,  etc.,  filed  in  town  cleric's  office  not  required  by  law,  not 
admissible.  On  application  for  judgment  for  delinquent  taxes,  levied 
for  the  purpose  of  reimbursing  moneys  advanced  to  procure  volun- 
teers into  the  military  service  of  the  United  States,  the  certificate  of 
the  provost  marshal  and  the  report  of  a  committee  on  the  subject, 
filed  in  the  town  clerk's  office,  were  ottered  in  evidence,  and  rejected 
by  the  court:  Held,  that,  as  there  was  no  law  authorizing  the  filing 
of  such  papers,  they  were  properly  rejected,  they  not  being  the  best 
evidence  of  the  facts.    Sullivan  v.  The  State  of  Illinois,  %5. 

Affirmative  and  negative  testimony. 

9.  Of  their  relative  weight.  The  testimony  of  a  witness  which  is 
clear  and  positive  as  to  a  certain  transaction,  is  entitled  to  greater 
weight  than  that  of  another  who  remembers  nothing  of  such  trans- 
action except  from  seeing  his  handwriting  in  a  receipt  given  by  him. 
Chicago  and  Alton  Railroad  Co.  v.  Shea,  471. 

Opinions  of  witnesses. 

10.  As  to  value  of  property.  Where  a  railroad  company  sought  to 
condemn  city  lots  with  buildings  thereon  for  the  use  of  their  road,  it 
was  held,  that  as  lands  and  city  lots  have  no  standard  value,  it  was 
right  and  necessary  to  take  the  opinions  of  witnesses,  and  to  hear  the 
facts  upon  which  such  opinions  were  founded,  to  enable  the  jury  to 
fix  the  compensation  to  be  awarded  to  the  owners.  Lafayette,  Bloom- 
ington  and  Miss.  Railroad  Co.  v.  Winslow  et  al.  219. 

11.  Where  no  objection  is  made.  Where  witnesses  were  allowed, 
without  objection,  to  give  their  opinions  as  to  the  extent  of  the  de- 
fendant's damage,  in  a  proceeding  to  acquire  the  right  of  way  through 
his  land,  as  well  as  to  testify  to  facts:  Held,  that  the  jury  had  the 
right  to  consider  such  evidence.  Rockford,  Rock  Island  and  St.  Louis 
Railroad  Co.  v.  Coppinger,  510. 

Hearsay. 

12.  On  the  hearing  of  an  application  for  judgment  on  certain 
special  assessments,  the  objectors  offered  to  prove  the  naked  declara- 
tions of  the  individual  members  of  the  board  of  public  works,  and 
of  their  clerk,  in  respect  to  the  manner  in  which  the  assessment  was 
made,  which  the  court  refused  to  allow:  Held,  that  the  proposed  tes- 
timony was  clearly  hearsay,  and  not  admissible.  Rue  et  al.  v.  City 
of  Chicago,  256. 

13.  Where  the  custodian  in  the  charge  and  possession  of  goods 
taken  under  a  chattel  mortgage  left  them  for  a  few  minutes  only  with 
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a  boy  in  the  employment  of  the  mortgagor,  during  which  time  the 
sheriff  seized  them  under  an  attachment  against  the  mortgagor,  in  an 
action  of  replevin  by  the  mortgagee  to  recover  possession,  the  court 
below  admitted  evidence  of  what  the  boy  said  when  the  levy  was 
made:  Held,  that  such  declarations  were  hearsay,  and  not  admissible, 
as  the  boy  was  a  competent  witness.    Borland  v.  Bradley  et  al.  412. 

Burden  of  proof. 

14.  On  plea  in  abatement  to  attachment.  The  burden  of  proof  rests 
upon  the  plaintiff  to  establish  the  ground  of  attachment  stated  in  his 
affidavit  when  the  same  is  put  in  issue  by  plea  in  abatement.  J  ay  cox 
et  ux.  v.  Wing,  182. 

15.  Where  tenant,  in  forcible  detainer,  alleges  a  purchase  of  the  prem- 
ises. "W^iere  a  tenant,  in  an  action  of  forcible  detainer,  set  up  in  de- 
fense that,  subsequent  to  the  leasing,  he  had  contracted  with  the  les- 
sor for  the  purchase  of  the  premises:  Held,  that  the  burden  of  proof 
to  establish  this  defense  was  upon  the  defendant;  and  when  the  proof 
of  this  fact  was  his  own  testimony,  which  was  expressly  contradicted 
by  the  testimony  of  the  plaintiff,  the  court  below  was  fully  warranted 
in  finding  that  no  contract  of  sale  existed.    Leary  v.  Pattison,  203. 

Sufficiency  of  proof. 

16.  JJponplea  in  abatement  to  an  attachment.  Where  the  ground  of 
an  attachment  against  a  husband  and  wife  was,  that  they  were  about 
to  depart  from  the  State  with  the  intention  of  removing  their  goods, 
etc  ,  which  was  put  in  issue  by  plea  in  abatement,  the  only  proof 
offered  by  the  plaintiff  to  support  the  issue  were  the  casual  declara- 
tions of  the  wife  in  the  absence  of  the  husband,  to  the  effect  that  she 
thought  she  should  move  west,  but  did  not  know  when :  Held,  that, 
even  could  the  husband  be  affected  by  these  declarations,  they  were 
wholly  insufficient  to  warrant  a  verdict  in  favor  of  the  plaintiff.  Jay- 
cox  et  ux.  v.  Wing,  182. 

17.  To  set  aside  a  deed  on  ground  of  undue  influence.  On  bill  to  set 
aside  a  deed  made  by  an  aged  person,  in  the  nature  of  a  testamentary 
disposition,  on  the  ground  of  undue  influence  and  want  of  sufficient 
mental  capacity,  the  proof  failed  to  show  that  any  one  made  any  sug- 
gestions to  the  grantor  as  to  what  disposition  should  be  made  of  the 
property,  or  that  he  did  not,  of  his  own  volition,  select  the  persons 
who  should  be  the  recipients  of  his  bounty,  and  the  several  persons 
charged  with  having  influenced  his  action  -denied,  under  oath,  that 
they  ever  advised  him  to  make  such  disposition  of  his  property,  and 
this  was  not  overcome  by  any  evidence  in  the  record:  Held,  that  the 
charge  of  undue  influence  was  not  sustained  by  the  proof.  Wiley  et  ux. 
v.  Ewalt  et  al.  26. 
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Relevancy. 

18.  In  action  of  trespass  for  illegal  arrest.  On  the  trial  of  an  action 
of  trespass  for  the  illegal  arrest  of  the  plaintiff  under  a  void  order  of 
the  county  court,  for  refusal  to  pay  a  claim  allowed  against  an  estate, 
the  court  permitted  the  plaintiff  to  read  in  evidence  the  original  note 
which  had  been  merged  into  a  judgment  against  the  estate,  and  which 
had  been  claimed  to  be  a  forgery,  and  also  other  notes,  against  defend- 
ant's objection:  Held,  that  the  evidence  was  wholly  irrelevant,  and 
that  it  was  error  to  admit  it.    Johnson  Y.Von  Kettler,  63. 

Declarations  by  the  wife. 

19.  Whether  admissible  against  her  husband.  Where,  since  the  pas- 
sage of  the  acts  of  1861  and  1869,  relating  to  married  women,  a  wife, 
who  was  carrying  on  a  separate  business  from  her  husband  with  her 
own  separate  property,  rented  a  room  in  which  to  prosecute  her  busi- 
ness, the  husband  not  participating  in  the  matter:  Held,  that  the  hus- 
band was  clearly  not  jointly  liable  with  the  wife  for  the  rent  of  the 
room,  and  consequently  her  declarations  were  not  admissible  against 
him  on  the  trial  of  an  issue  on  a  plea  in  abatement  traversing  the 
ground  stated  for  an  attachment  against  the  husband  and  wife.  Jay- 
cox  et  ux.  v.  Wing,  182. 

Contradicting  pacts  admitted  by  pleadings. 

20.  In  an  action  of  trespass  for  injury  to  plaintiff's  private  road 
to  a  ferry  landing,  the  defendant  pleaded  that  the  tract  of  land  was 
the  soil  and  freehold  of  A,  and  that  the  trespasses  were  committed  by 
his  leave.  To  this  the  plaintiff  replied,  setting  up  a  written  agree- 
ment of  A  for  the  right  of  way  over  the  land  to  the  ferry,  its  terms, 
the  consideration  of  it,  and  the  taking  of  possession  under  it,  and 
construction  of  the  road.  The  rejoinder  was  that,  prior  to  the  acts  of 
trespass,  the  premises  had  ceased  to  be  used  as  a  road,  and  had  been 
abandoned.  This  was  denied  by  the  surrejoinder:  Held,  that  the  exe- 
cution of  the  agreement  by  A,  its  consideration,  terms,  and  the  taking 
of  possession  and  construction  of  the  road,  as  stated  in  the  replica- 
tion, not  having  been  traversed,  were  admitted  to  be  true,  and  that  it 
was  error  to  admit  evidence  to  disprove  the  facts  thus  admitted  on 
the  record.    McGormick  v.  Huse,  315. 

TO  SHOW  PUBLICATION  OF  NOTICE. 

21.  In  the  matter  of  a  special  assessment.  On  application  for  judg- 
ment against  real  estate  for  non-payment  of  special  assessments,  by  a 
city,  for  public  improvements,  where  the  publisher's  certificate  of 
the  publication  of  the  commissioners'  notice  of  the  making  of  the 
assessment  was  fatally  defective,  the  court  admitted  extrinsic  evi- 
dence, on  behalf  of  the  city,  that  such  notice  was,  in  fact,  duty  given: 
Held,  that,  in  a  proceeding  of  this  kind,  the  evidence  was  admissible. 
Rue  et  al.  v.  City  of  Chicago,  256. 
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Proof  of  contents  of  notice. 

22.  A  party  may  prove  the  contents  of  a  notice  served  upon  the 
opposite  party  without  first  giving  notice  to  produce  the  original. 
Brown  v.  Booth,  419. 

Certiorari  at  common  law. 

23.  No  extrinsic  evidence  allowed.  In  a  proceeding  by  the  common 
law  certiorari,  the  questions  as  to  the  jurisdiction  or  regularity  of 
the  proceedings  of  the  inferior  tribunal  can  only  be  tried  by  the  rec- 
ord, and  extrinsic  evidence  is  inadmissible.  Rue  et  al.  v.  City  of 
Chicago,  256. 

In  suit  by  indorsee  of  a  note. 

24.  To  show  he  was  agent  for  real  owner  so  as  to  admit  defense.  Where 
the  consideration  of  a  promissory  note  given  for  a  patent  right  had 
failed,  and  the  note  was  made  payable  to  the  agent  of  the  company 
who  sold  the  patent  right,  and  was  by  him  indorsed  to  the  plaintiff, 
and  it  appeared  that  sometimes  when  the  maker  wrote  to  the  com- 
pany in  respect  to  the  matter,  the  plaintiff  answered  the  same,  and 
when  he  wrote  to  the  plaintiff,  sometimes  the  company  answered  the 
same:  Held,  that,  in  a  suit  upon  the  note,  it  was  error  to  refuse  to 
admit  in  evidence  the  letters  written  by  the  company,  as  they  tended 
to  show  that  the  plaintiff  and  the  company  were  the  same,  or  that  he 
was  merely  the  agent  or  superintendent,  and  acting  in  behalf  of  the 
company.     Case  v.  Lyman,  229. 

Books  of  account. 

25.  The  statute  relating  to  the  admission  of  the  parties'  account 
books  in  evidence,  requires  that  the  party  offering  them  shall  testify 
to  the  same,  and  the  entries  therein  contained;  that  the  same  is  a 
book  of  original  entries  made  by  himself,  and  are  true  and  just.  A 
substantial  compliance  with  this  statute  will  be  sufficient.  When  the 
party  testifies  that  the  account  contained  in  his  books  is  correct,  it 
will  be  equivalent  to  a  statement  that  the  entries  are  true  and  just. 
Pres.  Church  of  New  Boston  v.  Emerson,  269. 

26.  Where  the  plaintiff's  books,  when  offered  in  evidence,  showed 
an  erasure,  and  there  was  other  proof  of  the  delivery  of  the  articles 
charged,  it  was  held,  that  the  plaintiff  had  a  right  to  have  the  court 
instruct  the  jury,  if  they  believed,  from  the  evidence  offered,  that  the 
plaintiff  sold  the  articles  to  the  defendants,  they  must  find  for  him, 
without  regard  to  the  manner  in  which  the  books  had  been  kept. 
Ibid.  269. 

TO  PROVE  THE  VALUE  OF  A  DOG. 

27.  In  a  suit  to  recover  for  the  killing  of  a  dog,  the  court  instructed 
the  jury  that  they  should  find  his  value  from  the  evidence  of  his  qual- 
ities, both  good  and  bad,  rather  than  from  the  opinions  of  witnesses, 
who  based  their  estimates  on  the  loss  of  the  services  of  the  dog  for  a 
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given  time:  Held,  that  the  instruction  was  erroneous,  as  the  jury  had 
the  right  to  consider  both  kinds  of  the  evidence  in  fixing  the  value 
of  the  dog,  and  as  it  excluded  from  consideration  any  question  of 
commercial  value  and  loss  of  services.    Spray  v.  Ammerman,  309. 

Judicial  notice. 

28.  Of  counties  in  the  State.  This  court  will  take  judicial  notice 
of  the  names  of  the  counties  in  this  State.    Higgins  v.  Bullock,  37. 

In  mitigation  of  exemplary  damages. 

29.  In  trespass  for  an  illegal  arrest — what  evidence  admissible.  See 
MEASURE  OF  DAMAGES,  13. 

AS  TO  PECUNIARY  CONDITION  OF  PARTIES. 

30.  In  action  for  criminal  conversation.  See  MEASURE  OF  DAM- 
AGES, 4. 

On  condemnation  of  right  of  way. 

31.  What  evidence  admissible.    See  EMINENT  DOMAIN,  2,  3,  4. 

In  action  for  injury  from  alleged  negligence. 

32.  Evidence  tending  to  show  negligence  on  the  part  of  the  plaintiff. 
See  NEGLIGENCE,  6. 

TO  SHOW  A  FORMER  RECOVERY. 

33.  What  evidence  admissible.    See  FORMER  RECOVERY,  1. 
Evidence  in  criminal  cases.    See  CRIMINAL  LAW,  5, 7. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

Exceptions. 

1.  When  necessary.  Where  an  appeal  was  dismissed  for  want  of 
a  sufficient  appeal  bond  or  for  failure  to  file  a  sufficient  bond  in  com- 
pliance with  a  special  rule  to  file  the  same  by  a  certain  day,  but  the 
record  failed  to  show  that  any  exception  was  taken  to  the  ruling  of 
the  court:  Held,  that  this  court  could  not  reverse  the  judgment,  even 
had  the  bond  been  in  compliance  with  the  statute,  there  being  no 
exception.     Wood  v.  Tucker,  276. 

Bills  of  exceptions. 

2.  Presumption  in  absence  of.  In  a  case  where  there  were  no  writ- 
ten pleadings,  and  there  was  no  bill  of  exceptions  showing  the  issues 
tried  on  the  evidence :  Held,  that  this  court  could  only  regard  the 
verdict  and  judgment  to  see  if  the  latter  was  in  accordance  with  the 
former,  and  must  presume  that  the  verdict  was  responsive  to  the 
issues  presented.    Stitt  v.  Brendel,  343. 

3.  Whether  necessary.  When  a  party  seeks  to  assign  for  error  mat- 
ters which  are  not  a  part  of  the  record,  he  should  preserve  the  same 
in  a  bill  of  exceptions,  or  the  error  can  not  be  considered  by  this 
court.    Tower  v.  Bradley  et  al.  189. 

38— 66th  III. 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Bills  of  exceptions.    Continued. 

4.  The  report  of  the  jury  of  the  damages  assessed  by  them  in 
favor  of  the  owner  of  land  in  a  proceeding  to  acquire  a  right  of  way, 
and  the  judgment  of  the  court  thereon,  being  a  matter  of  record, 
will  be  taken  notice  of  by  this  court  without  a  bill  of  exceptions. 
Chicago,  Milwaukee  and  St.  Paul  Railway  Co.  v.  Melville,  329. 

5.  But  an  application  to  change  the  venue  of  a  cause  is  not  a  part 
of  the  record,  unless  made  so  by  a  bill  of  exceptions.    Ibid.  329, 

EXECUTIONS. 
In  proceedings  to  condemn  right  op  way. 

Execution  not  awarded.    See  EMINENT  DOMAIN,  7. 

FALSE  IMPRISONMENT. 
When  an  action  will  lie  therefor. 

1.  Where  A  procured  B  to  assume  the  office  of  constable  and 
arrest  a  boy  on  a  charge  of  breaking  a  glass  in  his  show  case,  and  the 
boy  was  carried  before  C,  who  falsely  assumed  to  act  as  justice  of 
the  peace,  when  the  form  of  a  trial  was  gone  through,  the  boy  being 
refused  the  privilege  of  seeing  an  attorney,  and  judgment  was  ren- 
dered against  him  for  three  dollars,  and  the  parties  then  threatened  him 
with  imprisonment  in  the  county  jail  unless  he  could  get  two  good 
men  to  become  surety  for  him,  which  he  finally  procured,  and  was 
then  released,  after  having  been  detained  about  two  hours:  Held, 
that  the  facts  fully  warranted  the  jury  in  finding  the  defendants  guilty, 
in  an  action  by  the  boy  for  trespass  and  false  imprisonment,  and 
assessing  the  damages  at  $125.    Price  et  al.  v.  Bailey,  48. 

FEES. 
Special  laws  in  respect  thereto. 

1.  Repealed  by  constitution  of  1870.  The  constitution  of  1870  has 
abrogated  all  special  statutes  in  relation  to  the  fees  of  officers  in  force 
at  the  time  of  its  adoption,  and  for  services  thereafter  the  fees  and 
compensation  of  officers  are  governed  by  the  general  law  on  that  sub- 
ject.   Flynn  v.  Board  of  Supervisors  of  Winnebago  County,  60. 

FORCIBLE  DETAINER. 
Objection  to  complaint. 

1.  When  and  how  to  be  taken.  An  objection  to  the  sufficiency  of 
the  complaint  in  an  action  of  forcible  detainer,  must  be  made  by 
motion  to  quash,  before  trial.  Such  defect  can  not  be  taken  advantage 
of  on  the  trial,  or  for  the  first  time  in  this  court.  Leary  v.  Pattison, 
203. 

Appeal  in  forcible  detainer. 

2.  When  an  additional  bond  may  be  required.  See  APPEAL 
BONDS,  7. 
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FORMER  DECISIONS. 
Preserving  evidence. 

1.  In  proceeding  by  administrator  to  sell  lands  to  pay  debts.  In  a 
proceeding  by  an  administrator  to  sell  lands  to  pay  debts,  commenced 
fourteen  j^ears  after  the  death  of  the  intestate,  the  evidence  heard  by 
the  court  to  explain  the  delay  must  be  preserved  in  the  record  to  sus- 
tain the  decree  on  error.  What  was  said  by  this  court  in  Shoemate  v. 
Lockridge,  53  111.  503,  as  to  presumptions  that  evidence  was  heard  to 
support  the  findings  of  the  court,  must  be  regarded  as  said  with  ref- 
erence to  proof  of  indebtedness  and  of  the  facts  necessary  to  confer 
jurisdiction.     Wolf  et  al.  v.  Ogden,  224. 

Special  assessments. 

2.  Liability  of  property  of  a  city.  In  the  case  of  Scammon  v.  The 
City  of  Chicago,  42  111.  192,  it  was  said  that  the  real  estate  of  the 
city,  benefited  by  a  public  improvement,  should  be  assessed,  but  the 
court  did  not  say,  or  intend  to  say,  that  it  should  be  advertised  and 
sold  like  the  property  of  individuals.  Such  an  assessment,  when 
made,  and  the  amount  ascertained,  should  be  paid  for  the  improve- 
ment by  the  city  out  of  the  general  fund.  Taylor  v.  The  People  exrel. 
Meed,  322. 

Tax  title. 

3.  In  McLaughlin  v.  Thompson,  55  111.  2493  this  court  held  the  tax 
title  void,  because  the  judgment  under  which  the  sale  was  had  in- 
cluded a  county  tax  levied  b3r  the  county  commissioners'  court  at  its 
June  term,  1845,  while  the  act  approved  March  3, 1845,  required  it  to  be 
levied  at  the  March  term.  That  decision  was  made  under  the  mis- 
apprehension that  the  act  referred  to  was  then  in  force,  whereas  it 
did  not  take  effect  until  September  10,  1845.  The  tax  sale  was  there- 
fore not  invalid  on  that  ground.     Thompson  v.  McLaughlin,  407. 

FORMER  RECOVERY. 
In  what  manner  proved. 

1.  On  the  trial  of  an  action  of  replevin,  where  the  plaintiff  claimed 
the  property  as  bailee  of  his  father,  the  defendant,  in  order  to  show 
a  former  suit  by  the  father  against  him  for  the  same  property,  in 
which  the  plaintiff  was  defeated,  was  permitted  to  prove  the  minutes 
on  the  judge's  docket,  and  the  verdict,  which  was  not  guilty,  without 
offering  the  record  proper,  or  any  judgment:  Held,  that  the  minutes 
of  the  judge  were  not  admissible  to  prove  the  proceedings  in  the  prior 
suit,  and  that  the  verdict  availed  nothing  without  a  judgment.  Our- 
nea  v.  Seeley,  500. 

FRAUD. 

AS  TO  CREDITORS. 

1.  Where  the  owner  of  an  elevator  had  money  advanced  to  him 
by  a  third  party,  with  which  to  buy  and  hold  for  such  party  a  lot  of 
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FRAUD.    As  to  creditors.    Continued. 

corn,  the  fact  that  such  agent  received  corn  in  payment  of  debts  due 
him,  as  a  means  of  collecting  the  same,  and  for  that  purpose  paid 
more  than  the  market  value,  but  only  charged  his  principal  with  the 
market  value,  will  not  necessarily  render  the  transaction  fraudulent 
as  to  creditors,  and  subject  such  corn  to  execution  subsequently  issued 
against  the  agent.    Cool  et  al.  v.  Phillips  and  Carmichael,  216. 

Misrepresentation  to  aoent. 

2.  And  obtaining  execution  of  contract  thereby.  Where  the  plaintiffs, 
in  making  a  settlement  of  differences  with  the  defendant  through  the 
agent  of  the  latter,  who  was  unacquainted  with  the  real  facts,  the 
defeudant  being  absent  from  the  State,  misrepresented  material  facts, 
and  claimed  pay  for  services  which  had  been  paid  them,  and  thereby 
induced  the  defendant's  agent  to  execute  an  agreement  that  defendant 
should  pay  them  money  not  due  them :  Held,  that  the  fraud  and  mis- 
representation of  plaintiffs,  whereby  they  induced  the  agent  to  make 
the  contract,  presented  a  good  defense  to  an  action  on  the  same.  May 
v.  Magee  et  al.  112. 

3.  Negligence  on  the  part  of  the  agent.  In  such  a  case,  as  the  agent 
of  the  defendant  did  not  have  a  knowledge  of  the  facts,  he  was  not 
guilty  of  negligence  in  relying  upon  the  representations  of  the  plain- 
tiffs. He  was  not  bound  to  wait  and  write  to  his  principal,  and  await 
his  reply,  to  ascertain  whether  the  representations  were  true  or  not, 
but  had  a  right  to  rely  upon  them  as  honestly  and  truthfully  made. 
Ibid.  112. 

Misrepresentation  must  be  material. 

4.  In  case  of  an  executed  contract,  and  in  view  of  delay.  When  fraud 
exists  sufficient  to  rescind  an  executed  contract,  it  should  relate  to 
the  thing  sold,  and  should  be  essential  to  its  enjoyment.  Where  the 
representations  made  in  the  sale  of  a  house  and  lot  was  the  right  to 
use  water  from  a  well  on  an  adjacent  lot,  there  being  no  well  on  that 
sold,  and  the  proof  showed  that  one  could  be  sunk  on  the  lot  sold  in 
a  short  space  of  time,  for  a  sum  of  money  that  was  not  very  large : 
Held,  that  after  a  delay  of  seven  months  by  the  purchaser  before  offer- 
ing to  rescind,  the  failure  of  the  vendor  to  make  good  his  representa- 
tions in  this  respect,  was  not  of  such  a  material  character  as  to  require 
a  rescission  of  the  contract.    Elder  et  al.  v.  Sabin  et  al.  126. 

FRAUD  AND  CIRCUMVENTION. 
Must  be  specially  pleaded.    See  PLEADING  AND  EVIDENCE,  4. 

FRAUDS,  STATUTE  OF.    See  STATUTE  OF  FRAUDS. 

HIGHWAYS. 
Defective  sidewalks  in  cities. 

1.  Liability  for  injury  therefrom — notice.  When  a  sidewalk  has 
been  properly  constructed  with  reference  to  safety,  and  through  long 
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HIGHWAYS.    Defective  sidewalks  in  cities.     Continued. 

use  or  natural  decay  has  become  unsafe,  before  a  party  can  recover  of 
the  city  for  injuries  sustained  in  consequence  thereof,  it  must  appear 
that  the  city  knew  or  could  have  known,  by  the  exercise  of  reason- 
able diligence,  its  unsafe  condition,  and  sufficient  time  must  have 
elapsed  after  notice  in  which  to  make  the  repairs.  City  of  Chicago  v. 
Langlass  et  ux.  361. 

2.  But  where  a  sidewalk,  when  built,  was  a  dangerous  structure, 
as,  being  only  four  feet  wide,  six  feet  above  the  level  of  the  street,  and 
four  feet  from  the  buildings,  without  any  railings  or  guards  whatever, 
and  was  upon  a  great  thoroughfare  of  a  city  where  many  persons  were 
constantly  passing  over  it,  and  a  person,  in  the  night  time,  fell  from 
the  same  and  was  injured,  and  the  walk  had  no  appearance  of  any 
change  since  built:  Held,  that  the  city  was  guilty  of  gross  negligence, 
and  that,  in  such  a  case,  an  instruction  that  it  must  appear  that  the 
city  had  notice  of  the  defect  in  the  walk  which  caused  the  injury,  or 
that  such  defect  had  continued  for  an  unreasonable  time,  to  entitle 
the  plaintiff  to  recover,  was  properly  refused.    Ibid.  361. 

Delay  in  proceedings. 

3.  Its  effect  upon  legality  of  an  order  laying  out  a  road.  Where 
copies  of  a  petition  for  laying  out  a  road  were  duly  posted  on  March 
14,  1870,  and  the  commissioners  of  highways  did  not  cause  a  survey 
of  the  road  to  be  made  until  June  19, 1871,  and  on  June  24,  1871,  they 
deposited  with  the  town  clerk  an  order  establishing  the  road,  in  which 
it  was  recited,  that  on  April  13,  1870,  they  examined  the  proposed 
route  and  determined  to  lay  out  the  road :  Held,  that  the  delay  in 
causing  the  survey  to  be  made,  and  in  making  the  order  and  deposit- 
ing  it  with  the  town  clerk,  was  unreasonable,  and  that  thereby  the 
commissioners  lost  jurisdiction  to  establish  the  road,  and  that  their 
order  was  properly  quashed  on  certiorari.  Commissioners  of  Highways 
v.  Barry,  496. 

Commissioners  op  highways. 

4.  Power  to  submit  to  arbitration.    See  ARBITRATION,  1. 

HOMESTEAD. 
Title  necessary  to  the  right. 

1.  Where  a  husband  and  wife  gave  a  deed  of  trust  upon  land,  a 
part  of  which  was  occupied  as  their  homestead,  and  held  by  the  hus- 
band under  a  contract  of  purchase,  upon  which  there  was  about  $400 
of  the  purchase  money  unpaid :  Held,  that,  upon  tender  of  the  sum 
due,  the  husband  became  invested  with  an  equitable  title,  and  the 
owner  within  the  meaning  of  the  statute  relating  to  homesteads,  and 
entitled  to  the  right  of  exemption  against  all  the  world  except  as  to 
the  party  entitled  to  receive  the  balance  due  on  the  purchase,  and  as 
to  him  upon  its  payment.    Allen  et  al.  v.  Hawley  et  ux.  164. 
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HOMESTEAD.     Continued. 
Right  lost  by  consenting  to  decree. 

2.  Whether  the  wife  affected  thereby.  Where,  in  a  proceeding  in 
chancery  by  husband  and  wife,  to  redeem  from  a  deed  in  the  nature 
of  a  mortgage,  and  to  avoid  a  sale  of  their  homestead  under  a  deed 
of  trust  containing  no  release  of  the  right,  the  husband  consented  to 
a  decree  which  divested  him  of  the  right:  Held,  that  the  husband, 
by  consenting  to  such  decree,  lost  his  right,  but  that  the  wife,  not  hav- 
ing consented  thereto,  nor  relinquished  that  right  when  she  executed 
the  deed  of  trust,  was  not  barred  by  the  decree  in  the  chancery  suit 
from  maintaining  a  bill  to  insist  upon  the  exemption.  Allen  et  al.  v. 
Hawley  et  ux.  164. 

3.  It  is  against  the  policy'  as  well  as  the  terms  of  the  homestead 
law  to  permit  the  husband  to  deprive  the  wife  of  her  right  to  claim 
the  homestead,  except  by  removal  with  his  family  from  the  place. 
Therefore  he  can  make  no  stipulation  for  a  decree  that  will  deprive 
her  of  such  right.  If  it  can  be  done  by  decree,  she  must  herself  con- 
sent to  it.    Ibid.  164. 

What  is  purchase  money. 

4.  As  against  a  homestead  right.  Where  a  husband  and  wife  exe- 
cuted a  deed  of  trust  upon  a  quarter  of  land,  to  secure  a  note  given 
for  borrowed  money,  the  husband  having  the  legal  title  to  the  east 
half  thereof,  and  holding  the  other  half  under  a  contract  of  purchase 
upon  which  he  owed  $400,  and  being  pressed  for  payment  of  such 
purchase  money,  he  procured  the  party  holding  the  indebtedness 
secured  by  the  trust  deed  to  advance  the  money  to  his  vendor,  and 
take  a  deed  from  the  latter  to  secure  him,  giving  to  the  first  purchaser 
a  bond  for  a  deed  with  a  clause  of  forfeiture,  which  was  afterwards 
declared,  and  the  whole  premises  sold  under  the  deed  of  trust  to  a 
third  party  in  payment  of  the  indebtedness,  the  deed  of  trust  contain- 
ing no  release  of  the  homestead  right :  Held,  on  bill  by  the  wife  to 
assert  her  homestead  right,  that  the  balance  due  for  the  premises  was 
to  be  treated  as  purchase  money  due  to  the  purchaser  at  the  trustee's 
sale,  which  must  be  satisfied  before  the  court  would  protect  her  in  the 
right  claimed.     Ibid.  164. 

Account  op  rents  and  profits. 

5.  Taxes  and  necessary  repairs.  Where  the  purchaser  under  a  deed 
of  trust,  which  failed  to  release  the  wife's  right  of  homestead,  obtained 
possession  of  the  same  in  a  suit  in  equity  upon  a  decree  entered  by 
the  consent  of  the  husband  without  the  knowledge  of  the  wife,  and 
held  such  possession  for  several  years,  and  such  purchaser  had  suc- 
ceeded to  a  claim  for  about  $400  purchase  money  on  the  homestead : 
Held,  on  bill  by  the  wife  to  be  restored  to  her  homestead  right,  that 
the  court  below  should  have  decreed  to  the  wife  a  homestead  upon 
the  condition  that  she  pay  the  balance  of  the  purchase  money,  if  any 
should  be  found  due  thereon  after  an  account  should  be  taken  of  the 
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HOMESTEAD.    Account  of  rents  and  profits.    Continued. 

rents  and  profits  of  the  homestead,  less  taxes  and  necessary  repairs, 
or  after  deducting  the  interest  on  $1000.  Allen  et  al.  v.  Hawley  et  ux. 
164. 

6.  In  taking  the  account,  if  rents  should  be  allowed,  it  should  only 
be  for  the  use  of  the  homestead,  and  not  of  the  eighty  acres  upon 
which  it  was  situate,  if  that  was  worth  more  than  the  amount  of  the 
exemption;  and  if  anything  should  remain  on  the  purchase  money, 
she  should  have  been  allowed  a  reasonable  time  within  which  to  pay 
it  before  she  would  be  deprived  of  the  homestead.     Ibid.  164. 

Wife's  right  to  rents  and  profits. 

7.  When  unlawfully  dispossessed.  Where  a  regular  sale  was  made 
of  a  wife's  homestead  under  a  deed  of  trust  which  failed  to  release  the 
homestead  right,  and  after  the  husband  had  left  his  wife,  the  pur- 
chaser recovered  a  judgment  for  the  premises  in  ejectment  against 
the  husband,  the  wife  not  being  a  party,  and  by  means  of  a  writ  of 
possession  unlawfully  dispossessed  the  wife,  and  the  court  below,  on 
bill  by  the  wife  for  her  homestead  and  for  an  account  of  the  rents  and 
profits,  in  stating  the  account,  acted  upon  the  theory  that  the  com- 
plainant was  entitled  to  the  sole  use  of  the  homestead,  then  valued  at 
$5000,  wTith  all  the  issues  and  profits  therefrom,  until  her  homestead 
had  been  assigned  to  her,  or  she  should  be  paid  $1000  in  lieu  thereof: 
Held,  that  in  this  the  court  erred ;  that  in  equity  she  should  be 
allowed  to  have  all  the  rents  and  profits  which  would  have  arisen 
from  a  homestead  thus  situated  worth  but  $1000,  less  the  taxes  and 
improvements,  as  her  interest  in  the  premises  was  limited  to  that 
sum ;  that  if  the  premises  had  been  worth  no  more  than  that  sum, 
she  would  have  been  entitled  to  the  entire  rents  and  profits,  after  deduct- 
ing taxes  and  necessary  repairs ;  but  if  they  were  worth  more,  she 
should  have  rents  and  profits  only  in  the  proportion  that  sum  bore  to  the 
whole  value;  and  that  in  stating  the  account  all  taxes  and  necessary 
repairs  should  be  deducted  from  the  gross  amount  of  the  rents  and 
profits  before  an  apportionment  of  the  same.    Mix  et  al  v.  King,  145. 

8.  But  if  not  practicable  to  thus  settle  the  account,  the  court 
should  decree  the  payment  of  $1000  to  the  complainant,  with  six  per 
cent  interest  per  annum  from  the  day  she  was  wrongfully  dispossessed. 
Ibid.  145. 

9.  It  was  urged  that  the  account  should  only  commence  from  the 
second  time  complainant's  husband  abandoned  her,  but  the  court  held 
that  as  he  had  already  abandoned  her  before  she  was  expelled  from 
the  possession  of  the  homestead,  and  as  she  was  then  entitled  to  the 
same  in  her  own  right,  his  subsequently  living  with  her  for  a  short 
time  did  not  deprive  her  of  her  right  to  rents  and  profits  any  more 
than  it  did  her  homestead.    Ibid.  145. 
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HOMESTEAD.    Continued. 
Whether  lost  by  lapse  op  time. 

10.  Where  the  wife  is  abandoned  by  her  husband,  and  is  forcibly 
and  unlawfully  dispossessed  of  the  same  under  color  of  legal  process, 
and  remains  out  of  possession  for  several  years,  her  being  out  of 
possession  under  such  circumstances  will  not  defeat  her  claim  to  the 
same.    Mix  et  al.  v.  King,  145. 

HOW  LONG  THE  RIGHT  CONTINUES. 

11.  Where  a  party  dies,  having  a  homestead  right,  leaving  his 
family  in  the  occupancy  of  the  premises,  that  right  in  the  premises 
will  continue  until  the  youngest  child  attains  his  or  her  majority. 
Wolf  et  al.  v.  Ogden,  224. 

Abandonment. 

12.  Improper  decree  in  respect  thereto.  Where  land  claimed  as  a 
homestead  was  sold  by  the  administrator  of  the  estate  under  a  decree 
of  court  to  pay  debts,  there  being  no  allegation  in  the  petition  of  any 
abandonment  of  the  right ;  but  the  decree  of  the  court  recited  that  the 
homestead  at  the  date  of  the  decree  had  been  abandoned,  there  being 
no  such  evidence  in-  the  record  on  that  point:  Held  that  the  decree 
was  erroneous.    Ibid.  224. 

In  what  manner  the  right  to  be  asserted. 

13.  May  be  by  original  bill.  It  has  been  repeatedly  held  that  a  wife, 
to  preserve  her  right  of  homestead,  where  she  has  not  signed  a  mort- 
gage and  released  the  same,  is  not  compelled  to  set  up  the  right 
when  a  foreclosure  is  sought,  and  where  a  foreclosure  has  been  had, 
and  the  persons  entitled  to  the  right  fail  to  set  it  up  as  a  defense, 
they  are  not  estopped  from  asserting  the  right  in  subsequent  proceed- 
ings.   Allen  et  al.  v.  Hawley  et  ux.  164. 

HUSBAND  AND  WIFE. 
Of  their  joint  liability. 

Upon  contracts  of  the  wife.    See  MARRIED  WOMEN,  5. 

ILLEGITIMATE  CHILDREN. 
Op  their  rights  by  descent.    See  DESCENTS,  1,  2. 

IMPLIED  PROMISE.    See  CONTRACTS,  2. 

IMPRISONMENT. 
Constitutional  law. 

1.  The  constitutional  provision  relating  to  imprisonment  for  debt, 
has  reference  only  to  debts  arising  ex  contractu.  It  has  no  reference 
to  torts,  or  to  a  proceeding  under  the  bastardy  act,  although  the  same 
is  a  civil,  as  distinguishable  from  a  criminal  prosecution.  Mich  v. 
The  People,  513. 
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IMPRISONMENT.    Continued. 
Justification — jurisdiction. 

2.  Justifying  under  order  of  county  court.  Where  a  party  procures 
the  commitment  of  another  to  the  common  jail,  under  an  order  of  the 
county  court,  if  the  court  has  jurisdiction  to  order  the  commitment, 
all  parties  acting  under  such  order,  however  irregular  it  may  be,  may 
justify  under  it  when  sued  in  trespass;  but  if  there  is  a  want  of  juris- 
diction, then  all  persons  who  assisted  in  procuring  the  illegal  arrest 
will  be  liable  in  trespass  for  the  damages  sustained  by  the  person  so 
imprisoned.    Johnson  v.  Von  Kettler,  63. 

Power  op  county  court  to  imprison. 

3.  Refusal  of  administratrix  to  pay  claim  allowed.  Where  the 
county  court  ordered  an  administratrix  to  pay  a  claim  allowed 
against  the  estate  she  represented,  within  thirty  days,  which  she  and 
her  husband  refused  to  do,  he  having  the  assets  in  his  hands,  it  was 
held,  that  the  court  had  no  power  or  jurisdiction  to  order  the  impris- 
onment of  the  husband  for  non-compliance  with  its  previous  order, 
as  he  was  not  a  party  to  such  order.  And  it  makes  no  difference,  in 
this  respect,  that  he  was  present  when  the  order  was  made  against  his 
wife,  and  was  pecuniarily  liable  in  a  proper  proceeding  against  him. 
Ibid.  63. 

4.  Where  the  county  court  ordered  an  administratrix  to  pay  a  cer- 
tain claim  which  had  been  allowed,  within  thirty  days,  and  a  demand 
of  payment  was  made  on  the  same  day :  Held,  that  the  administratrix 
could  not  be  in  default  until  the  expiration  of  the  thirty  days,  and 
that  any  demand  of  payment  before  that  time  was  an  absolute  nullity, 
and  could  not  form  the  basis  for  a  subsequent  order  of  commitment 
for  a  refusal  to  pay  over  the  money  due  the  creditor.    Ibid.  63. 

5.  In  such  a  case,  in  order  to  give  the  county  court  jurisdiction 
to  make  an  order  of  commitment,  the  creditor  should  make  his  de- 
mand after  the  time  limited  in  the  order  of  payment,  and  even  then 
the  court  could  not  act  until  thirty  days  after  such  demand.  Ibid.  63. 

INJUNCTIONS. 
Whether  injunction  will  lie. 

1.  To  restrain  collection  of  purchase  money,  for  fraud.  Where  the 
grantor  of  a  house  and  lot  falsely  represented  to  the  grantee,  at  the 
time  of  his  purchase,  that  there  were  papers  in  existence  guarantee- 
ing to  the  owners  of  such  lot  the  privilege  of  using  water  from  a  well 
on  an  adjoining  lot,  and  agreed  to  get  them  for  the  purchaser,  and  it 
appeared  that  the  grantor  had  assigned  the  notes  given  for  the  unpaid 
price  without  consideration,  to  cut  off  the  maker's  defense :  Held,  on 
bill  by  the  grantee  to  rescind  for  fraud,  and  to  enjoin  the  collection 
of  these  notes,  that  while  a  rescission  could  not  be  had,  the  court 
should  have  enjoined  the  collection  of  so  much  of  the  notes  as  would 
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INJUNCTIONS.    Whether  injunction  will  lie.    Continued. 

equal  the  full  cost  of  sinking  a  well  on  the  lot  sold.    Elder  et  al.  v. 
Sabin  et  al.  126. 

2.  On  bill  by  trustees  of  church  to  restrain  pastor  from  officiating  in 
pulpit.  Upon  bill  in  chancery,  by  the  trustees  of  an  independent 
church  organization,  to  restrain  their  pastor  from  longer  officiating 
as  such,  it  appeared  that  the  church  had  no  connection  with  any  re- 
ligious denomination,  but  was  governed  by  its  own  rules  and  cus- 
toms. One  of  the  customs  of  the  church  and  society  was  to  elect  a 
pastor  every  year.  In  this  way,  the  defendant  was  elected  in  1868, 
1869  and  1870,  and  again  in  1871,  and  he  accepted.  After  the  last  elec- 
tion, the  church  session  and  the  church  trustees  decided  not  to  retain 
him,  but  he  declined  to  leave,  the  trustees  claiming  that  they  had  the 
sole  power  to  employ  a  pastor.  They,  however,  failed  to  establish  this 
claim :  Held,  that  the  facts  and  circumstances  were  not  such  as  to 
justify  the  interference  of  a  court  of  equity,  it  appearing  that  he  re- 
mained in  obedience  to  the  vote  of  a  majority  of  the  society,  whose 
wishes,  according  to  the  usages  of  the  church,  should  control.  Trus- 
tees Ind.  Pres.  Church  and  Society  of  Buffalo  Gfrove  and  Polo  v.  Proc- 
tor, 11. 

3.  Restraining  collection  of  taxes.  Courts  of  equity  in  this  State  will 
not  enjoin  the  collection  of  a  tax,  unless  the  property  upon  which  it 
is  assessed  is  exempt  from  taxation,  or  where  it  is  levied  in  a  case 
not  authorized  by  law,  and  in  the  absence  of  all  legal  power,  or 
where  the  persons  imposing  it  have  no  power  conferred  upon  them 
by  law  to  levy  such  a  tax.    Munson  v.  Miller,  380. 

4.  Where  the  property  is  liable  to  the  burthen  under  the  law,  and 
the  law  has  authorized  the  tax  to  be  imposed,  and  it  is  levied  by  per- 

,  sons  or  officers  designated  by  the  law  to  levy  such  a  tax,  equity  will 
not  interfere,  but  leave  the  parties  to  their  legal  remedies.    Ibid.  380. 

5.  Sufficiency  of  bill  to  enjoin.  In  this  case,  the  bill  sought  to  en- 
join the  collection  of  taxes  upon  an  assessment  of  $5810,  extended 
upon  the  collector's  books  by  the  county  clerk  in  the  year  1871,  over 
and  above  the  assessment  returned  by  the  assessor  for  that  year, 
which  it  was  claimed  had  been  omitted  from  the  assessment  of  the 
taxes  for  the  previous  year.  The  bill  failed  to  show  that  the  property 
described  was  assessed  and  paid  a  tax  for  the  year  1870,  or  that  the 
assessor  that  year  placed  it  on  the  assessment  roll  for  taxation,  or  that 
it  was  for  any  reason  exempt:  Held,  that,  as  the  county  clerk  was 
not  only  authorized  but  required  by  law  to  assess  and  enter  on  the 
list  for  taxation  any  property  omitted  from  the  list  in  the  preceding 
year,  the  bill  on  its  face  showed  no  equitable  ground  for  relief.  Ibid. 
380. 

Assessment  of  damages  on  dissolution. 

6.  Allowance  of  solicitor's  fee.  Where  the  court,  on  the  dissolution 
of  an  injunction,  in  the  assessment  of  damages,  did  not  allow  more 
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INJUNCTIONS.  Assessment  of  damages  on  dissolution.  Continued. 
than  one-half  of  the  amount  which  the  witnesses  swore  the  attorney's 
services  were  worth,  which  appeared  to  have  been  a  reasonable  fee, 
and  the  proof  showed  that  the  attorney  appeared  in  open  court,  and 
argued  the  motion  to  dissolve  the  injunction:  Held,  that  the  proof 
sustained  the  finding  as  to  damages,  as  a  retainer  of  the  attorney  might 
be  inferred  from  the  facts.  School  Directors  et  al.  v.  Trustees  of  Schools 
et  al.  247. 

Measure  op  damages. 

7.  On  dissolution.    See  MEASURE  OF  DAMAGES,  9,  10. 

Action  on  injunction  bond. 

8.  Disobeying  writ  does  not  defeat  an  action  on  the  bond.  In  a  suit 
upon  an  injunction  bond,  to  recover  as  damages  the  expenses  and  costs 
incurred  in  defending  the  injunction  proceeding,  which  was  to  enjoin 
the  plaintiffs  from  selling  or  disposing  of  certain  lands,  it  appeared 
that  the  plaintiff,  before  the  dissolution  of  the  injunction,  disobeyed 
the  writ  by  selling  the  lands :  Held,  that,  by  such  disobedience  of  the 
mandate  of  the  writ,  the  parties  became  amenable  to  the  action  of  the 
court  for  a  contempt,  but  that  the  same  did  not  operate  to  defeat  their 
right  of  action  for  a  breach  of  the  conditions  of  the  bond,  to  recover 
such  damages  as  they  had  actually  sustained.  Colcord  et  al.  v.  Syl- 
vester et  al.  540. 

9.  An  injunction  bond  is  an  undertaking  to  which  the  obligees  are 
unwilling  parties,  and  is  not  a  contract  of  their  making.  By  it,  they 
do  not  undertake  that  they  will  obey  the  writ.  Hence,  the  strict  rules 
applicable  to  contracts  mutually  entered  into,  which  prohibit  the 
party  violating  his  contract  from  maintaining  an  action  on  the  same, 
has  no  application  to  such  a  bond.     Ibid.  540. 

INSTRUCTIONS. 

Of  their  requisites. 

1.  Should  not  assume  facts.  In  slander,  where  the  general  issue  is 
filed,  it  is  erroneous  to  give  an  instruction  for  the  plaintiff  which 
assumes  that  the  defendaut  was  guilty  of  speaking  the  words  alleged 
in  the  declaration.  In  such  a  case,  an  instruction  that  the  jury  might 
"consider  the  reiteration  of  the  slander  at  different  times  and  to  dif- 
ferent persons,  in  estimating  and  fixing  the  damages,"  is  objectionable 
in  not  leaving  it  to  the  jury  to  find,  from  the  evidence,  the  fact  of  such 
reiteration.    Farnan  v.  Childs,  544. 

2.  In  an  action  against  a  railroad  company  to  recover  for  a  personal 
injury  in  being  put  off  the  cars  of  the  defendant,  the  issue  made  by 
the  parties  was,  whether  the  conductor  put  the  plaintiff  off  the  car 
while  it  was  in  motion.  The  court  instructed  the  jury  as  follows: 
"The  jury  are  instructed,  that  if  they  believe,  from  the  evidence,  that 
the  plaintiff  had  not  paid  or  offered  to  pay  his  fare  from  Elkhart  to 
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South  Bend,  then  the  defendant  would  not  be  warranted  in  throwing 
the  plaintiff  from  the  train,  in  a  way  to  endanger  his  life  or  limb,  or 
throw  him  off  while  the  train  was  in  motion :"  Held,  that  the  instruc- 
tion assumed  as  fact  the  very  matter  in  contest,  and  was  calculated  to 
prejudice  the  defendant.  The  court  say,  however,  that  they  would 
not  be  inclined  to  reverse  for  this  error  alone,  if  the  record  had  shown 
that  substantial  justice  had  been  done.  Mich.  Southern  and  North. 
Ind.  Railroad  Co.  v.  Shelton,  424. 

3.  When  an  instruction  assumes  the  existence  of  a  fact  in  issue  by 
the  pleadings,  but  which  is  admitted  by  the  party  objecting  to  the 
instruction,  in  his  testimony,  and  there  is  no  evidence  contradicting 
such  admission,  there  will  be  no  material  error  in  giving  such  instruc- 
tion.   Heartt  v.  Rhodes,  351. 

4.  Must  be  based  on  evidence.  "Where  there  is  no  evidence  of  a  cer- 
tain fact  it  is  not  erroneous  to  refuse  an  instruction  predicated  on  the 
existence  of  such  fact.    Ibid.  351. 

5.  May  be  based  upon  slight  evidence.  If  there  is  evidence  tending 
to  prove  a  fact,  an  instruction  based  upon  the  same  will  not  be  erro- 
neous, although  such  evidence  may  be  slight.  MilliJcen  v.  Marlinetal. 
13. 

6.  As  to  weight  of  evidence — question  of  credibility.  In  a  case  where 
the  testimony  was  conflicting,  the  court  instructed  the  jury  that  where 
there  was  a  conflict  of  evidence,  the  greater  weight  should  be  given 
to  the  statements  of  those  whose  opportunities  had  been  the  best  for 
gaining  accurate  information  concerning  the  things  about  which  they 
testified :  Held,  that  the  instruction  was  erroneous,  as  it  ignored  all 
other  considerations  affecting  the  credibility  of  the  witnesses.  Ibid. 
13. 

7.  Need  not  be  repeated.  Even  if  instructions  refused  do  contain 
correct  legal  principles,  yet  if  others  given  embody  the  same  princi- 
ples, such  refusal  can  work  no  injury,  and  will  afford  no  ground  for 
reversal.     Chic  tgo,  Rock  Island  and  Pacific  Railroad  Co.  v.  Reidy,  43. 

8.  Must  not  submit  a  different  state  of  fact  from  that  stated  in  the 
pleading.  Where  the  plaintiff  declares  upon  a  completed  sale,  it  is 
erroneous  for  the  court,  in  instructing  for  him,  to  submit  to  the  jury 
the  question  of  an  executory  contract  of  sale,  especially  where  there 
is  no  evidence  tending  to  prove  the  latter.  Seckel  et  al.  v.  Scott  et  al. 
106. 

9.  Improperly  limited  to  a  certain  breach.  Where  the  defendant 
asked  certain  instructions  to  the  effect  that  if  the  jury  believed,  from 
the  evidence,  a  certain  fact,  he  was  not  liable,  it  was  held  erroneous 
for  the  court  to  limit  their  application  to  a  certain  breach  assigned, 
when,  if  such  fact  were  found,  the  defendant  was  not  liable  under  any 
of  the  breaches.    Sterling  Hydraulic  Co.  v.  Williams  et  al.  393. 
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INTEREST. 
When  allowed  on  an  account. 

1.  Where  the  defendant,  purchasing  materials  for  the  erection  of 
a  church,  agreed  to  pay  interest  on  any  materials  furnished  after  a 
certain  day,  at  the  rate  of  ten  per  cent,  it  was  held  that  such  rate  of 
interest  might  properly  be  computed  on  such  materials  as  were  deliv- 
ered after  the  day  named,  from  the  date  of  their  delivery.  Pres.  Church 
of  New  Boston  v.  Emerson,  269. 

Mode  of  computation. 

2.  Where  there  is  a  credit.  In  case  of  a  payment  upon  a  note,  the 
correct  rule  for  computing  the  amount  due  on  the  same  is  to  calcu- 
late the  interest  on  the  note  to  the  time  of  payment,  and  the  payment 
first  applied  on  the  interest  and  the  balance  on  the  principal,  and 
then  calculate  the  interest  on  the  balance  of  the  principal.  To  cal- 
culate interest  on  the  whole  to  the  day  of  trial  and  add  the  same  to 
the  principal,  and  then  deduct  from  this  the  payment,  with  the  same 
interest  thereon  to  the  trial,  is  not  the  proper  mode  of  computation. 
Heartt  v.  Rhodes,  351. 

INURING  OF  TITLE. 
When   subsequently  acquired.     See  VENDOR  AND  PURCHA- 
SER, 1. 

JUDGMENTS. 
Construction  op  a  judgment. 

1.  As  to  amount.  Where  the  plaintiff  obtained  a  verdict  for  $1250, 
and  entered  a  remittitur  of  $600,  but  the  clerk  entered  up  a  judgment 
in  favor  of  the  plaintiff  for  $1250,  "less  $600  to  be  remitted:  "  Held, 
that  the  entry  was  a  valid  judgment  for  $1250,  notwithstanding  the 
words  "  less  $600  to  be  remitted,"  upon  which  an  execution  could 
have  been  issued.    Rothgerber  v.  Wonderly,  390. 

Judgment  by  confession. 

2.  Application  to  set  aside.  Where  the  affidavit  in  support  of  a 
motion  to  set  aside  a  judgment  entered  in  strict  accordance  with  a 
warrant  of  attorney,  failed  to  show  that  the  warrant  of  attorney  was 
not  voluntarily  given,  and  for  a  good  consideration,  or  that  it  was 
obtained  by  fraud  or  misrepresentation,  but  the  only  ground  shown 
was  that  the  judgment  included  usurious  interest,  and  where  the 
plaintiff  voluntarily  remitted  a  sum  equal  to  the  usury:  Held,  that 
the  court  below  properly  overruled  the  motion.    Ralph  v.  Baxter,  416. 

Judgment  of  county  court. 

3.  Conclusive  effect  of  orders  of  county  court  on  executor  and  his 
securities.  Where  the  county  court,  having  jurisdiction  of  the  per- 
son of  an  executor  by  citation  and  appearance,  after  several  continu- 
ances, made  a  final  order  finding  the  amount  in  his  hands,  revoking 
his  letters,  appointing  his  successor,  and  requiring  the  executor  to 
pay  over  such  sum  to  the  successor  within  sixty  days :  Held,  in  a  suit 
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JUDGMENTS.    Judgment  of  county  court.    Continued. 

upon  the  executor's  bond,  that,  as  the  county  court  had  jurisdiction 
of  the  subject  matter  and  of  the  person  of  the  executor,  the  order  was 
final  and  conclusive  upon  all  parties  affected  by  it,  including  the 
surety,  as  to  the  amount  due  from  the  executor  to  the  estate,  unless 
impeached  for  fraud.    Housh  v.  The  People,  use,  etc.  178. 

Judgment  of  imprisonment. 

4.  In  proceeding  for  bastardy.    See  BASTARDY,  3. 

In  a  proceeding  for  bastardy. 

5.  Construction  of  a  judgment:    See  BASTARDY,  2. 
In  proceeding  to  condemn  right  of  way. 

6.  Of  the  proper  judgment.    See  EMINENT  DOMAIN,  7,  8. 

JUDICIAL  NOTICE.    See  EVIDENCE,  28. 
JUDICIAL  SALES.    See  SALES,  13, 14,  15. 
JURISDICTION. 

County  court — presumption. 

1.  Generally,  the  county  court,  in  matters  in  which  it  can  act,  is  a 
court  of  general  jurisdiction,  and  liberal  intendments  will  be  made 
in  its  favor.  Until  the  contrary  is  made  to  appear,  it  will  be  pre- 
sumed that  such  court  had  jurisdiction,  and  proceeded  regularly. 
Housh  v.  The  People,  use,  etc.  178. 

2.  Where  the  court  makes  an  order  at  a  subsequent  term.  Where  an 
executor  was  cited  by  the  county  court  to  appear  at  the  July  term, 
1869,  to  make  a  final  settlement  of  his  accounts,  and  show  cause  why 
he  should  not  account  for  certain  property  which  came  to  his  hands, 
and  he  appeared,  and  the  cause  was  continued,  by  consent,  to  the 
November  term,  when  a  portion  of  the  evidence  was  heard,  and  the 
cause  again  continued  to  the  next  term,  when  an  order  was  made 
requiring  him,  within  thirty  days,  to  file  an  account  current,  charg- 
ing himself  with  sundry  items  amounting  to  $4483;  and  at  the  June 
term,  1870,  the  county  court,  for  non-compliance  with  this  order,  and 
other  acts  of  misconduct,  found  there  was  due  from  him,  in  favor  of 
the  estate,  $1836  30,  ordered  its  payment  to  his  successor,  and  revoked 
his  letters  and  appointed  his  successor;  and  the  record  failed  to 
show  any  new  citation  or  notice  that  further  proceedings  would  be 
had  against  him  at  the  latter  term:  Held,  that  the  order  made  at 
the  December  term  was  not  a  final  one,  and  that  it  would  be 
presumed  in  favor  of  the  jurisdiction  of  the  court,  nothing  appearing 
to  the  contrary,  that  the  cause  was  continued  on  the  docket  until  the 
report  required  should  be  presented  for  approval,  and  was  so  con- 
tinued until  the  order  of  removal  was  made.    Ibid.  178. 

County  court  of  La  Salle  county. 

3.  Under  constitution  of  1870.  The  extended  jurisdiction  of  the 
La  Salle  county  court  under  the  act  of  1865,  was  repealed  by  the 
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JURISDICTION.    County  court  op  La  Salle  county.    Continued. 
constitution  of  1870,  and  that  court  can  now  only  exercise  such  juris- 
diction as  is  conferred  on  county  courts  by  general  law.     The  People 
ex  rel.  Peets  et  al.  v.  Mead,  135. 
Jurisdiction  in  chancery.    See  CHANCERY,  1. 

JURY. 
Examination  op  juror. 

1.  During  the  impannelling  of  the  jury  in  a  civil  cause,  the  defend- 
ant's counsel  asked  several  jurors  this  question:  If,  upon  hearing 
the  testimony,  they  should  find  it  evenly  balanced,  which  way  they 
would  be  inclined  to  decide  the  case?  The  court  below  sustained  an 
objection  to  such  question:  Held,  that  the  court  erred,  as  the  ques- 
tion was  proper  in  determining  the  exercise  of  defendant's  right  to  a 
peremptory  challenge.  Chicago  and  Alton  Railroad  Co.  v.  Buttolf 
347. 

Allowing  jury  to  separate. 

2.  Before  return  of  verdict.     See  PRACTICE,  4. 

LACHES.    See  LIMITATIONS,  9  to  12. 

LANDLORD  AND  TENANT. 
Of  the  property  in  crops. 

1.  In  the  case  of  a  leasing  for  a  share  of  the  crops  raised,  to  be 
divided  after  the  same  is  gathered,  the  title  to  the  whole  of  the  crop 
raised  will  be  that  of  the  tenant  until  divided  and  possession  given; 
and  after  the  levy  of  an  execution  against  the  tenant,  an  agreement 
between  him  and  the  landlord  that  the  latter  shall  receive  his  share 
in  the  field,  will  not  be  allowed  to  defeat  the  levy.  Sargent  v.  Cour- 
rier,  245. 

Double  rent  for  holding  over. 

2.  The  statute  construed.  The  second  section  of  the  chapter  of  the 
Revised  Statutes  entitled  "Landlord  and  Tenant,"  which  gives  the  land- 
lord double  rent  in  case  of  a  wilful  holding  over  by  the  tenant  after 
the  expiration  of  the  term,  and  after  demand  and  notice,  etc.,  applies 
only  to  a  wilful  holding  over  after  the  term  has  expired  by  efflux  of 
time,  and  not  to  a  case  of  holding  over  where  the  term  is  ended  by  act 
of  the  landlord  in  declaring  a  forfeiture.  In  the  latter  case  the  ten- 
ant is  liable  for  no  more  than  a  fair  and  reasonable  rent  for  use  and 
occupation  for  the  time  he  holds  over.    Stuart  v.  Hamilton,  253. 

Forfeiture  for  non-payment  of  rent. 

3.  Of  the  demand  for  rent.  Under  the  second  section  of  the  act 
of  1865,  the  landlord  is  not  required  to  make  the  common  law  demand 
for  the  payment  of  rent  on  the  very  day  it  becomes  due,  in  order  to 
determine  the  term  for  non-payment  of  rent;  and  such  statute  was 
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LANDLORD  AND  TENANT. 
Forfeiture  for  non-payment  of  rent.    Continued. 
designed  to  give  the  landlord  a  remedy  in  such  case,  where  the  lease 
contains  no  clause  for  a  re-entry.    Leary  v.  Pattison,  203. 

4.  How  forfeiture  prevented.  In  order  to  prevent  a  forfeiture,  the 
tenant  should  pay  or  tender  the  rent  due  before  the  expiration  of  ten 
daj's  from  the  time  the  notice  was  served  upon  him ;  if  he  does  not, 
the  landlord  may  maintain  his  action  for  the  recovery  of  the  posses- 
sion of  the  premises.    Ibid.  203.  . 

LAW  AND  FACT. 
Who  shall  decide. 

1.  Instruction  should  not  leave  law  question  to  the  jury.  On  the  trial 
of  a  claim  by  a  son  against  his  father's  estate,  the  court,  at  the 
instance  of  the  plaintiff,  instructed  the  jury,  that  if  they  believed 
from  the  evidence  that  plaintiff  did  certain  work  on  the  farm  of 
deceased  for  which  he  had  not  been  paid  or  compensated,  "and  that 
he  is  lawfully  entitled  to  recover  therefor,"  then  they  should  find 
for  him:  Held  erroneous,  as  submitting  a  question  of  law  to  the  jury- 
Byers  v.  Thompson,  421. 

2.  As  to  materiality  of  alteration  of  an  instrument,  and  when  made. 
See  ALTERATIONS,  3. 

3.  Commercial  value  of  a  dog — question  of  fact.    See  ANIMALS,  6. 

LEX  LOCI  LEX  FORI. 

Which  shall  govern. 

1.  In  a  suit  against  a  married  woman,  to  which  pleas  of  coverture 
were  interposed,  the  plaintiff  replied  that  the  several  promises  and 
undertakings  in  the  declaration  mentioned,  were  made  and  entered 
into  in  the  State  of  Iowa;  that  the  services  performed,  material  fur- 
nished, and  money  expended  by  the  plaintiff  for  the  defendant,  as 
alleged  in  the  declaration,  were  done,  performed,  furnished  and  ex- 
pended, and  were  contracted  to  be  so  done  in  the  State  of  Iowa,  con- 
cerning the  necessary  care  and  for  the  benefit  of  the  separate  prop- 
erty of  the  defendant,  then  owned  by  her  under  the  laws  of  Iowa ; 
and  that,  by  the  laws  of  the  State  of  Iowa  then  and  now  in  force,  the 
defendant  could  own  separate  property  in  her  individual  right,  and 
could  be  sued  alone  on  contracts  in  regard  to  her  separate  property, 
notwithstanding  her  coverture.  The  circuit  court  struck  these  rep- 
lications from  the  files :  Held,  that  the  court  erred,  and  that  the  rep- 
lications, after  striking  out  the  latter  clause  as  surplusage,  still  pre- 
sented a  complete  answer  to  the  pleas  of  coverture.  Halley  v.  Ball, 
250. 

2.  The  remedy  provided  by  the  law  of  the  place  where  a  contract 
is  sought  to  be  enforced  must  be  pursued,  and  not  that  of  the  place 
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LEX  LOCI  LEX  FORI.    Which  shall  govern.    Continued. 

where  the  contract  was  made;  and  if  the  remedy  in  this  State  is  in  a 
court  of  equity,  suit  must  be  so  brought,  although  the  remedy  was  at 
law  in  the  place  where  the  contract  was  made.    Halley  v.  Ball,  250. 

LIENS. 
Mechanic's  lien. 

1.  For  altering  and  ornamenting  a  house  already  erected.  Under  the 
provisions  of  the  Revised  Statutes  of  1845,  a  lien  was  given  in  favor 
of  the  original  contractor  for  labor  or  materials  for  erecting  or  repair- 
ing a  building,  etc.  By  the  act  of  1869,  the  lien  was  extended  in  favor 
of  sub-contractors,  and  those  performing  labor  or  furnishing  materi- 
als under  the  original  contractor,  to  the  cases  of  altering,  beautifying 
or  ornamenting  any  house,  etc.  But  under  these  statutes  there  is  no 
lien  created  in  favor  of  the  original  contractor  for  altering,  beautify- 
ing or  ornamenting  a  building  already  erected  and  not  needing  re- 
pairs from  accident  or  decay.    Bryan  v.  Whitford  et  al.  33. 

2.  In  favor  of  sub-contractors — construction  of  act  of 1869.  The  law 
of  1869  does  not  extend  the  lien  of  mechanics  and  material-men  be- 
yond the  first  sub-contractor.    Ahem  et  al.  v.  Evans,  125. 

3.  Lien  exists  only  as  against  contracting  party,  and  should  be  lim- 
ited to  tract  upon  which  building  was  erected.  Where  A  and  B  owned 
two  tracts  of  land  inclosed  by  one  fence,  and  the  husband  of  B,  on 
behalf  of  himself  and  his  wife,  contracted  with  and  procured  the 
complainant  to  erect  a  building  upon  the  smaller  tract,  consisting  of 
22%  acres,  it  not  being  alleged  in  complainant's  bill,  to  enforce  his 
lien,  that  A  had  any  connection  with  the  contract,  and  it  not  appear- 
ing that  the  contract  was  made  with  his  assent,  the  court  below  found 
that  the  complainant  was  entitled  to  a  lien  on  the  undivided  half  of 
both  tracts,  which  was  ordered  to  be  sold  in  default  of  payment : 
Held,  that  the  decree  should  have  provided  for  the  sale  of  the  interest 
of  B  and  her  husband  only,  and  in  the  tract  upon  which  the  building 
was  erected,  comprising  the  22%  acres.  Woodburn  et  al.  v.  Gifford, 
285. 

4.  Direction  as  to  surplus  on  sale.  In  a  proceeding  to  enforce  a 
mechanic's  lien  for  building  a  house  upon  a  tract  of  land,  the  title  to 
which  was  in  the  wife  of  the  party  contracting  for  the  improvement, 
and  a  third  party  not  connected  with  the  contract,  they  also  owning 
eighty  acres  adjoining  the  same,  the  wife  having  the  undivided  half 
of  each  tract,  and  the  tract  upon  which  the  building  was  erected  con- 
taining 22%  acres,  the  court  ordered  the  sale  of  the  undivided  half 
of  both  tracts,  which  were  worth  $200  per  acre,  to  satisfy  complain- 
ant's demand  of  $666.84,  and  the  surplus,  after  satisfying  the  decree, 
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LIENS.    Mechanic's  lien.    Continued. 

to  be  paid  to  the  husband :    Held,  that  the  decree  was  erroneous  in 
directing  the  surplus  to  be  paid  to  the  husband.     Woodburn  et  al.  v. 
Gifford,  285. 
Op  a  series  op  notes  secured  by  mortgage. 

5.    As  to  priority  of  lien.     See  MORTGAGES,  12. 

LIMITATIONS. 
Limitation  act  op  1839. 

1.  Sufficiency  of  proof  of  possession.  A  plaintiff,  relying  upon  a  title 
claimed  to  have  been  acquired  by  virtue  of  the  limitation  provided 
in  the  first  section  of  the  act  of  1839,  after  proving  payment  of  taxes 
for  seven  years,  in  order  to  show  a  corresponding  possession,  proved 
that  in  March,  1855,  a  small  house  was  put  upon  the  land  by  his  pro- 
curement, and  occupied  by  a  person  who  paid  no  rent,  and  that  in 
February,  1858,  the  house  was  moved  to  adjoining  land;  that  in  1857, 
the  plaintiff,  with  other  persons,  had  a  subdivision  of  the  land  made 
into  lots  and  blocks,  the  land  platted  and  stakes  set  in  the  ground. 
It  also  appeared  that,  in  1858,  a  person,  acting  for  the  owners  of  the 
other  title,  commenced  breaking  the  land,  placed  a  house  thereon 
and  leased  it  to  a  tenant,  who  occupied  the  same;  that  plaintiff  in- 
duced the  party  to  stop  breaking  for  a  while,  but  that  he  afterwards 
improved  most  of  the  land,  claiming  adversely  to  the  plaintiff:  Held, 
that  the  proof  came  far  short  of  showing  an  actual  possession  by  the 
plaintiff  for  seven  successive  years.    Thompson  v.  McLaughlin,  407. 

2.  Of  the  question  of  good  faith— presumption.  The  law  is  settled 
in  this  State  that  the  holder  of  color  of  title  will  not  be  presumed  to 
know  of  a  defect  in  a  prior  deed  in  the  chain  of  title,  so  as  to  charge 
him  with  bad  faith.  Hence  such  holder  will  not  be  affected  by  the 
fact  that  the  judgment  under  which  the  sale  was  made,  through  which 
he  claims,  was  void.    Milliken  v.  Marlin  et  al.  13. 

3.  Where  a  party  having  color  of  title  to  vacant  land  pays  taxes 
on  the  same  for  the  statutory  period  under  the  act  of  1839,  and  then 
goes  into  possession,  the  law  will  presume  good  faith,  and  it  is  for  the 
party  resisting  the  bar  of  the  statute  to  show  bad  faith.    Ibid.  13. 

4.  Of  persons  under  disability.  Under  the  limitation  law  of  1839, 
there  are  two  states  of  fact  under  which  a  minor,  feme  covert,  lunatic, 
etc.,  may  avoid  the  bar,  after  the  disability  ceases.  Where  the  land  is 
occupied  it  may  be  avoided  by  bringing  suit  within  three  years  after 
the  disability  ceases,  and  prosecuting  it  to  judgment;  but  where  the 
land  is  vacant  and  unoccupied,  the  refunding  of  all  taxes  with  twelve 
per  cent  interest  per  annum,  is  required  within  three  years  after  the 
termination  of  the  disability.     Ibid.  13. 

5.  Payment  of  taxes— proof  thereof  by  parol.    See  EVIDENCE. 
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LIMITATIONS.     Continued. 

Suspension  by  state  op  war. 

6.  The  fact  of  inaccessibility  or  inability  to  sue  seems  to  be  the 
true  reason  why  statutes  of  limitation  are  suspended  during  a  time 
of  war.  The  disability  to  sue  which  attaches  to  the  character  of  alien 
enemy,  continues  only  while  the  party  is  abiding  in  his  own  country. 
Therefore,  if  a  party  residing  in  a  seceding  State  at  the  commence- 
ment of  the  late  hostilities,  should  voluntarily  leave  his  State  and  go 
into  a  foreign  State  or  come  to  this  State,  it  would  seem  that  his  dis- 
ability to  sue  would  cease.    Seymour  et  al.  v.  Bailey  et  al.  288. 

7.  Opening  decree  under  loth  section  of  chancery  act.  An  application 
by  a  non-resident  defendant,  under  section  15  of  the  chancery  act,  to 
open  a  decree  and  be  allowed  to  defend,  being  a  defensive  proceeding, 
is  not  affected  by  the  rule  which  prohibits  an  alien  enemy  from  suing 
in  the  courts  of  this  State,  and  therefore  the  accident  of  war  affords 
no  ground  for  suspending  the  limitation  of  three  years  in  which  such 
application  must  be  made.    Ibid.  288. 

Saving  clause  in  favor  op  disabilities. 

8.  When  it  may  be  availed  of.  Where  the  saving  clause  of  a  statute 
authorizes  persons  under  certain  disabilities  to  avoid  the  bar  of  a  statute 
of  limitations  within  three  years  after  the  disability  ceases,  no  reason 
is  perceived  why  they  may  not  do  the  same  thing  during  the  continu- 
ance of  such  disability  through  those  who  can  legally  act  for  them. 
Milliken  v.  Martin  et  al.  13. 

Lapse  op  time  aside  from  the  statute. 

9.  Bill  to  redeem  from  mortgage.  By  analogy  to  the  ordinary  lim- 
itation of  rights  of  entry  and  actions  of  ejectment,  the  mortgagor's 
right  of  redemption  in  equity  will  be  barred  in  twenty  years  from  the 
time  the  mortgagee  enters  into  possession  after  breach  of  condition. 
Hallesy  v.  Jackson  et  al.  139. 

10.  Application  by  an  administrator  for  order  to  sell  land  to  pay 
debts— limitation  thereof.  See  ADMINISTRATION  OF  ESTATES, 
1,2. 

11.  Delay  in  rescinding  contract  for  fraud.    See  CONTRACTS,  13. 

12.  Specific  performance — defeated  by  laches.    See  CHANCERY,  9. 
Trusts. 

13.  It  seems  that  the  statute  of  limitations  will  not  be  applied  in 
a  proceeding  in  equity  to  enforce  a  trust  to  reconvey  the  legal  title  to 
lands  after  discharge  from  a  mortgage  debt.  Hallesy  v.  Jackson  et  al. 
139. 

LOST  OR  DESTROYED  NOTE. 
Recovery  thereon. 

1.  In  a  suit  upon  a  promissory  note  which  had  been  surrendered 
upon  the  delivery  of  a  check  for  the  sum  due  thereon,  and  destroyed 
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LOST  OR  DESTROYED  NOTE.  Recovery  thereon.  Continued. 
by  tearing  off  the  maker's  name,  the  defendant  asked  an  instruction 
that,  if  the  note  was  indorsed  so  that  an  action  could  be  maintained 
by  any  holder  of  the  same  in  his  name,  no  recovery  could  be  had 
without  proof  of  the  loss  or  destruction  of  the  same,  which  was  re- 
fused :  Held,  that  while  the  instruction  might  properly  have  been 
given,  its  refusal  afforded  no  just  cause  of  complaint,  the  proof  show- 
ing the  destruction  of  the  note.    Heartt  v.  Rhodes,  351. 

MANDAMUS. 
Whether  the  proper  remedy. 

1.  Generally.  The  writ  of  mandamus  ought  not  to  be  awarded  in 
any  case,  unless  the  party  applying  for  it  shall  show  a  clear  legal 
right  to  have  the  thing  sought  by  it  done,  and  in  the  manner  and  by 
the  person  or  body  sought  to  be  coerced ;  and  it  must  be  effectual  as 
a  remedy,  if  enforced,  and  it  must  be  in  the  power  of  the  party,  and 
his  duty  also,  to  do  the  act  sought  to  be  done.  Commissioners  of  High- 
ways v.  The  People  ex  rel.  Bonker  et  al.  339. 

2.  This  writ  is  of  such  a  nature  that  courts  will  grant  it  only  in 
extraordinary  cases,  when  otherwise  there  would  be  a  failure  of  jus- 
tice.   Ibid.  339. 

3.  To  compel  commissioners  of  highways  to  remove  obstructions  in 
roads.  Where  a  road  has  been  opened  and  traveled  for  many  years, 
and  it  was  claimed  that  certain  parties  had  obstructed  the  same  by 
encroachment  of  their  fences  to  its  centre,  which  fact  was  disputed, 
and  it  appeared  that  the  encroachment,  if  any,  was  made  under  an 
honest  claim  of  right:  Held,  that  it  was  error  to  award  a  mandamus 
against  the  commissioners  of  highways  to  compel  them  to  remove 
the  obstruction,  there  being  no  such  duty  imposed  on  them  by  stat- 
ute, and  because  the  law  afforded  ample  redress  by  suit  for  the  pen- 
alty imposed,  and  by  indictment,  in  which  the  parties  charged  could 
be  heard  in  defense  of  their  claim.    Ibid.  339. 

4.  Habeas  corpus.  Th'is  court  will  not  take  jurisdiction  to  enforce, 
by  mandamus,  obedience  to  a  writ  of  habeas  corpus  issued  by  a  lower 
court.     The  People  ex  rel.  Metzner  v.  Edwards,  59. 

Relator  must  show  the  right  sought. 

5.  A  party  seeking  to  compel  the  performance  of  an  act,  must  set 
forth  every  material  fact  necessary  to  show  the  plain  duty  of  the  re- 
spondent to  act  in  the  premises,  before  the  court  will  interfere  by 
mandamus.  Thus,  where  a  judge  was  entitled  to  receive  a  salary  of 
$1500  per  annum,  from  two  cities,  for  holding  courts  therein,  and 
sought,  by  mandamus,  to  compel  one  city  to  pay  him  the  salary,  but 
failed  to  show  whether  or  not  the  other  city  had  paid  him  such 
salary,  it  was  held,  that  this  court  could  not  award  a  mandamus  com- 
pelling the  defendant  city  to  pay  him  anything.  The  People  ex  rel.  Mon- 
tony  v.  The  City  Council,  etc.,  of  the  City  of  Elgin,  507. 
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MARRIED  WOMEN. 

AS  SOLE  TRADERS. 

1.  Right  to  contract.  Whether  a  married  woman  is  a  sole  trader 
or  not,  is  a  question  of  fact.  If  her  husband  has,  without  cause,  de- 
serted her,  she  may  acquire  property,  control  it  and  her  person,  con- 
tract, sue  and  be  sued,  as  &feme  sole.    Anderson  v.  Jacobson,  522. 

May  be  sued  at  law. 

2.  On  their  contracts  respecting  their  separate  property.  A  married 
woman  may  be  sued  at  law  on  contracts  made  by  her  affecting  her 
separate  propert}'.    Halley  v.  Ball,  250. 

Right  op  action  for  personal  injuries. 

3.  Under  act  of  1861.  It  is  the  settled  law  of  this  court  that  the 
effect  of  the  married  woman's  act  of  1861  has  been  to  divest  rights  of 
action  growing  out  of  personal  injuries  to  the  wife,  of  their  mixed 
nature  at  common  law,  by  wholly  extinguishing  that  of  the  husband, 
stripping  him  of  all  authority  to  reduce  such  damages  to  possession, 
or  even  interfere  with  them  without  the  consent  of  the  wife,  and  cloth- 
ing her  with  all  the  absolute  rights,  power  and  control  in  and  over 
such  rights  of  action,  as  a  feme  sole.  City  of  Chicago  v.  Speer  et  ux, 
154. 

Parties. 

4.  In  suit  for  personal  injuries  to  the  wife.    See  PARTIES,  6,  7. 

Joint  liability  op  husband  and  wife. 

5.  Upon  contracts  of  the  latter.  Where,  since  the  passage  of  the 
acts  of  1861  and  1869,  relating  to  married  women,  a  wife,  who  was 
carrying  on  a  separate  business  from  her  husband  with  her  own  sep- 
arate property,  rented  a  room  in  which  to  prosecute  her  business,  the 
husband  not  participating  in  the  matter:  Held,  that  the  husband  was 
clearly  not  jointly  liable  with  the  wife  for  the  rent  of  the  room,  and 
consequently  her  declarations  were  not  admissible  against  him  on  the 
trial  of  an  issue  on  a  plea  in  abatement  traversing  the  ground  stated 
for  an  attachment  against  the  husband  and  wife.  Jaycox  et  ux.  v. 
Wing,  182. 

MASTER  AND  SERVANT. 
Neglect  op  duty  by  servant. 

1.  Liability  to  the  master.  In  an  action  by  an  engineer  to  recover 
his  wages  for  services  on  defendant's  tug  boat,  the  evidence  tended  to 
show  that  the  boat  was  damaged  by  fire  while  in  plaintiff's  charge, 
and  that  it  was  the  result  of  a  breach  of  duty  on  his  part,  and  the 
defendant  sought  to  recoup  these  damages.  The  court  instructed  the 
jury  for  plaintiff  "that  an  engineer  of  a  tug  boat  is  not  an  insurer  of 
the  boat  upon  which  he  works,  and  is  not  responsible  for  damage  to 
the  machinery  which  is  not  directly  attributable  to  his  negligence:" 
Held,  that  the  instruction  was  erroneous,  and  calculated  to  mislead 
the  jury.    The  engineer  was  liable,  if  the  damage  could  be  fairly 
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MASTER  AND  SERVANT.    Neglect  of  duty  by  servant.  Continued, 
attributable  to  the  act  done  or  omitted  by  him  as  a  natural  result  or  a 
just  consequence.    Gilson  v.  Collins,  186. 
Liability  of  master  for  acts  of  servant. 

2.  Done  while  in  the  discharge  of  his  duty.  In  this  case,  a  boy  aged 
between  ten  and  eleven  years  got  upon  the  steps  of  one  of  the  cars  of 
a  railroad  while  the  train  was  in  motion,  and  was  holding  to  the 
railing,  when  a  servant  of  the  railway  company,  employed  to 
clean  the  cars  and  secure  them,  and  whose  duty  it  was  to  keep  per- 
sons out  of  the  same,  while  in  the  discharge  of  that  duty,  kicked  the 
boy's  hand  and  thereby  loosened  his  hold  and  caused  him  to  fall 
between  the  cars,  which  resulted  in  his  being  run  over  and  killed.  In 
a  suit  against  the  company  by  the  administrator  of  the  deceased  to 
recover  damages  for  the  wrongful  act,  it  was  urged  that  the  act  of  the 
servant  was  outside  of  his  duty,  and  therefore  the  company  was  not 
liable:  Held,  that  while  the  act  itself  was  not  in  the  line  of  duty  of 
any  employee  of  the  company,  yet,  if  it  was  done  whilst  in  the  dis- 
charge of  his  duty  to  require  persons  to  leave  the  cars  and  to  prevent 
their  remaining  thereon,  the  company  was  liable.  Northwestern  Bail- 
road  Co.  v.  Hack,  238. 

MEASURE  OF  DAMAGES. 
In  action  against  municipal  corporation. 

1.  For  injury  arising  from  negligence.  In  cases  of  personal  injury, 
resulting  from  negligence  on  the  part  of  a  municipal  corporation,  the 
jury,  in  assessing  the  plaintiff's  damages,  may  take  into  consideration 
the  plaintiff's  loss  of  time,  expenses  incurred  in  being  cured,  pain 
and  suffering  undergone,  and  any  permanent  injury  to  the  person,  as 
proper  elements  of  damages.    City  of  Chicago  v.  Langlass  et  ux.  361. 

2.  "While  a  municipal  corporation  may  not  be  liable  for  punitive 
or  vindictive  damages  for  mere  neglect  of  duty,  yet  it  has  always  been 
held  that  loss  of  time,  expenses  incurred  in  being  cured,  pain  and 
suffering  undergone,  and  permanent  injury,  are  all  proper  elements  to 
be  considered  by  the  jury  in  making  up  their  verdict  as  to  the  dam- 
ages which  the  plaintiff  may  recover  in  consequence  of  a  wrongful 
injury     City  of  Chicago  v.  Jones,  349. 

3.  To  recover  money  paid  on  a  void  sale.  Where  a  city,  through  its 
officers,  made  a  special  assessment  upon  its  own  real  estate  and  sold 
the  same,  without  any  authority  of  law,  and  afterwards  set  apart 
double  the  amount  of  the  sale  for  redemption:  Held,  on  an  applica- 
tion for  a  mandamus  by  an  assignee  of  the  certificate  of  purchase,  to 
compel  the  comptroller  to  pay  him  the  redemption,  that,  as  the  sale 
was  void,  he  was  not  entitled  to  double  the  amount  of  the  sale,  but 
was  entitled  to  a  mandamus,  compelling  the  comptroller  to  issue  his 
warrant  on  the  city  treasurer  for  the  sum  paid  to  the  collector  by  the 
purchaser  at  the  sale.    Taylor  v.  The  People  ex  rel.  Heed,  322. 
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MEASURE  OF  DAMAGES.     Continued. 
In  action  for  criminal  conversation. 

4.  Evidence  of  pecuniary  condition  of  parties.  In  an  action  on  the 
case  for  criminal  conversation  with  the  plaintiff's  wife,  exemplary 
damages  being  recoverable,  evidence  of  the  pecuniary  circumstances 
of  the  parties  is  proper;  but  where  such  a  case  is  tried  several  years 
after  the  injury  complained  of,  it  is  error  to  admit  proof  of  the  plain- 
tiff's bankruptcy  at  the  time  of  the  trial.    Peters  v.  Lake,  206. 

For  non-delivery  op  goods  by  carrier. 

5.  Where  goods  are  shipped  for  transportation,  and  are  lost,  or  not 
delivered,  the  proper  measure  of  damages  is  the  value  of  the  same  at 
the  place  of  destination,  and  interest,  deducting  the  unpaid  cost  of 
transportation ;  and  when  such  cost  has  been  paid  either  wholly  or  in 
part,  it  is  erroneous  to  include  the  same  in  the  assessment  of  the  dam- 
ages.     Northern  Trans.  Go.  v.  McClary,  233. 

Upon  contract  for  erecting  a  building. 

6.  Where  the  contract  is  not  fully  complied  with,  but  there  is  an  accept- 
ance. Where  the  work  on  a  building  is  not  performed  according  to 
the  agreement  and  not  done  in  a  workmanlike  manner,  or  the  mate- 
rials used  are  not  as  good  as  contracted  for,  the  contractor  can  only 
recover  the  reasonable  worth  of  the  work  and  materials,  not  exceed- 
ing the  contract  price,  notwithstanding  an  acceptance  of  the  building, 
unless  such  acceptance  is  in  full  discharge  of  the  contract.  Estep 
et  al.  v.  Fenton  et  al.  467. 

On  a  sale  op  chattels. 

7.  In  suit  by  purchaser  against  vendor.  Where  the  plaintiff  bar- 
gained for  the  assignment  of  a  certain  lease  interest,  and  the  purchase 
of  the  personal  property  connected  with  the  leasehold  premises,  and 
paid  $2000,  and  the  defendants  neglected  to  deliver  possession  at  the 
time  they  had  agreed  to,  and  it  appeared  that  the  personal  property 
was  only  of  the  value  of  $1500:  Held,  that  the  plaintiffs,  in  a  suit  to 
recover  damages  for  breach  of  the  contract,  were  not  limited  to  the 
difference  between  the  value  of  the  personal  property  and  the  money 
paid,  as  the  contract  for  the  lease  and  the  fixtures  was  entire.  Mod- 
din  et  al.  v.  Shurley  et  al.  23. 

8.  Where  the  damages  recovered  by  the  plaintiffs  for  the  non- 
delivery of  personal  property  purchased,  and  neglect  to  transfer  a 
lease  according  to  contract,  was  only  the  sum  paid  by  them  on  the 
contract,  with  legal  interest  thereon :  Held,  that  the  damages  were 
not  excessive.    Ibid.  23. 

On  dissolution  op  injunction. 

9.  In  a  suit  in  chancery  by  the  purchaser  of  property  to  rescind 
the  purchase,  and  to  enjoin  the  collection  of  the  notes  given  for  the 
unpaid  purchase  money  in  the  hands  of  an  assignee  under  a  colora- 
ble assignment:    Held,  upon  dissolution  of  the  temporary  injunction, 
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MEASURE  OF  DAMAGES.  On  dissolution  of  injunction.  Continued. 
that  the  assessment  of  damages  must  be  confined  to  those  sustained 
by  reason  of  improperly  suing  out  the  writ;  that  a  charge  for  solicit- 
or's  fees  could  only  extend  to  the  motion  to  dissolve  the  injunction, 
and  that  it  was  error  to  allow  the  entire  expense  incurred  in  the  pre- 
paration and  trial  of  the  cause  as  damages.  Elder  et  al.  v.  Sabin  et  al. 
126. 

10.  Where,  on  the  dissolution  of  an  injunction  granted  on  a  bill 
for  the  rescission  of  a  contract  of  purchase,  the  damages  assessed 
were  within  a  few  dollars  of  the  amount  which  the  solicitor  who  tried 
the  cause  swore  it  was  worth  to  try  the  cause  on  its  merits,  but  there 
was  no  proof  that  he  charged  that  sum  for  trying  the  whole  case,  or 
that  such  sum  had  been  agreed  to  be  paid  him :  Held,  that  the  dam- 
ages allowed  were  not  supported  by  the  evidence.    Ibid.  126. 

Mitigation  of  damages. 

11.  In  an  action  for  tort.  In  an  action  by  the  plaintiff  to  recover 
damages  for  the  killing  of  his  dog  by  the  defendant,  the  latter  may 
show  that  he  wrongfully  sustained  damages  from  the  transaction,  for 
which  he  was  sued,  or  immediately  connected  with  it,  in  mitigation 
of  damages;  but  the  matter  shown  in  mitigation  must  have  been  not 
only  wrongful,  but  must  be  immediately  connected  with  the  tort  for 
which  he  is  sued.    Spray  v.  Ammerman,  309. 

12.  But  where  the  defendant  killed  plaintiff's  dog  because  he  was 
used  in  chasing  defendant's  cattle  from  plaintiff's  premises,  upon 
which  they  were  trespassing,  and  they  received  no  more  injury  than 
was  reasonably  necessary  in  driving  them  from  the  plaintiff's  field : 
Held,  that  such  injury  could  not  be  shown  in  mitigation.    Ibid.  309. 

Exemplary  damages. 

13.  Evidence  in  mitigation  thereof.  Where  the  plaintiff  sues  in 
trespass  for  an  illegal  arrest,  the  facts  and  circumstances  which  led 
to  the  procuring  of  the  arrest,  showing  misconduct  and  fraud  on  the 
part  of  the  plaintiff,  are  admissible  in  evidence  on  the  part  of  the  de- 
fendant, not  in  bar  of  the  action,  but  as  proper  to  be  considered  by 
the  jury  in  mitigation  of  vindictive  or  exemplary  damages.  John- 
son v.  Von  Kettler,  63. 

In  proceeding  to  condemn  right  of  way. 

14.  And  of  evidence  in  respect  thereto.  See  EMINENT  DOMAIN, 
2,  3,  4. 

MECHANIC'S  LIEN.    See  LIENS,  1,  2,  3,  4. 

MENTAL  CAPACITY. 

TO  MAKE  DISPOSITION  OF  PROPERTY. 

1.  Where  a  deed,  made  b}^  a  party,  in  the  nature  of  a  testamentary 
disposition,  giving  the  bulk  of  his  remaining  property  to  his  four 
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MENTAL  CAPACITY.  To  make  disposition  op  property.  Continued. 
daughters  after  his  death,  was  sought  to  be  set  aside  by  a  portion  of 
his  heirs,  on  the  ground  that  his  mind  had  become  impaired  by  reason 
of  his  advanced  age  and  by  the  use  of  intoxicating  liquors,  it  appeared, 
from  the  evidence,  that  the  deed  was  made  at  the  age  of  seventy-six 
years,  just  on  the  eve  of  his  second  marriage,  and  that  at  that  time 
his  memory  only  was  somewhat  impaired,  but  that  he  still  possessed 
a  sound,  practical  judgment  in  business  matters;  and  it  further 
appeared  that  he  had  exhibited  judgment  in  making  the  disposition 
of  his  property,  by  reserving  to  himself  the  absolute  control  of  the 
same  during  his  life,  and  that  he  had  previously  given  his  other 
children  property,  while  the  four  daughters  had  got  but  little,  so  that 
the  disposition  was  not  very  unequal;  and  it  further  appeared  that 
he  was  then  a  vigorous  man  for  his  age,  and  that  the  disposition  was 
not  made  from  any  sudden  impulse,  but  in  pursuance  of  a  purpose 
formed  to  that  effect  many  years  before :  Held,  that  the  facts  would 
not  justify  a  decree  setting  aside  the  deed.  Wiley  et  ux.  v.  Ewalt 
et  al.  26. 

2.  In  order  to  justify  the  setting  aside  of  a  deed  where  no  undue 
influence  is  shown,  on  the  ground  of  mental  incapacity  from  age,  it 
must  be  shown  that  the  grantor  was  affected  with  such  a  degree  of 
mental  weakness  as  to  render  him  incapable  of  understanding  and 
protecting  his  own  interests.  The  circumstance  that  his  mental 
powers  had  been  somewhat  impaired  by  age,  is  not  sufficient,  if  he 
still  retained  a  full  comprehension  of  the  meaning,  design  and  effect 
of  his  acts.    Ibid.  26. 

Assignment  op  a  note. 

3.  When  void  for  wantt  of  mental  capacity  to  make  the  same.  See 
ASSIGNMENT,  1. 

MORTGAGES. 
Mortgagor  and  mortgagee. 

1.  When  the  relation  exists — and  of  the  right  to  redeem  from  convey- 
ance given  as  a  security.  Where  a  party,  in  1846,  conveyed  forty  acres 
of  land  to  one  from  whom  he  had  verbally  purchased  an  eighty-acre 
tract,  as  a  security  for  the  payment  of  the  purchase  money,  and,  in 
1848,  by  agreement,  one  G  was  substituted  as  vendor,  and  both  tracts 
were  conveyed  to  him  by  the  original  vendor,  who  was  paid  by  G, 
and  the  heirs  of  G,  after  his  death,  sold  and  conveyed  both  tracts : 
Held,  that  the  relation  thus  created  as  to  the  forty-acre  tract  was  that 
of  mortgagor  and  mortgagee ;  that  the  sale  and  conveyance  by  the 
heirs  was  a  distinct  abandonment  and  repudiation  of  the  contract  of 
sale  as  to  the  other  tract,  and  operated  to  discharge  the  vendee  from 
the  payment  of  the  price,  and  therefore  was  a  satisfaction  of  the  mort- 
gage, and  that  the  heirs  were  liable,  on  bill  to  declare  and  enforce  the 
trust,  to  account  to  the  mortgagor  for  the  value  of  the  forty -acre  tract, 
after  deducting  taxes  paid.    Hallesy  v.  Jackson  et  al.  139. 


618  INDEX. 


MORTGAGES.    Continued. 
Power  op  sale  in  mortgage. 

2.  Extinguished  by  payment  of  the  debt.  Where  the  debt  which  is 
secured  by  a  mortgage  is  paid,  the  mortgage  itself  will  be  extin- 
guished, together  with  any  power  of  sale  it  may  contain ;  and  any 
sale  made  under  such  power  after  payment  of  the  debt,  will  be  void, 
even  as  against  a  bona  fide  purchaser.  Bedmond  et  al.  v.  Packenham 
et  al.  434. 

3.  Sale  under  delegation  of  power.  Where  a  power  of  sale  is  con- 
ferred by  a  deed  of  trust,  or  mortgage,  it  must  be  strictly  pursued,  the 
presumption  being  that  the  delegation  of  the  power  was  induced  by 
trust  and  confidence  in  the  trustee  authorized  to  make  the  sale.  Such 
power,  unless  authorized  by  the  instrument  itself,  can  not  be  delega- 
ted to  another.    Flower  et  al.  v.  Elwood  et  al.  438. 

4.  Where  a  mortgage  gave  the  mortgagee,  his  representatives  or 
attorney,  power  to  sell  the  mortgaged  premises  upon  default  of  pay- 
ment, and  the  sale  was  made  by  a  person  claiming  to  represent  the 
assignee  of  one  of  the  notes,  as  agent,  with  discretionary  power: 
Held,  on  bill  in  equity,  that  the  sale  was  void,  because  the  mortgage 
failed  to  confer  power  of  sale  on  the  assignee,  or  others  acting  under 
him ;  and,  secondly,  because,  even  had  it  given  such  power,  the  sale 
was  made  by  an  agent  of  the  assignee  of  the  note,  which  the  law  does 

not  authorize.     Ibid.  438. 

i 

5.  Tender— its  effect  to  prevent  a  sale — its  sufficiency,  and  by  whom  it 
may  be  made.    See  TENDER,  1,  2,  3. 

Special  release  construed. 

6.  Where  a  mortgagee,  in  pursuance  of  a  stipulation  in  the  mort- 
gage to  that  effect,  gave  a  release  in  favor  of  the  United  States  to  en- 
able the  mortgagor  to  commence  the  distillery  business,  which  stip- 
ulated "that  the  lien  of  the  United  States  for  taxes  and  penalties 
should  have  priority  of  said  above  mentioned  mortgage,  and  in  case 
of  the  forfeiture  of  the  distillery  premises,  or  any  part  thereof,  the 
title  shall  vest  in  the  United  States,  discharged  from  said  mortgage, 
and  for  that  purpose  the  said  party  of  the  first  part  does  hereby  re- 
mise, release,"  etc.,  which  release  was  duly  recorded:  Held,  as  against 
a  party  claiming  title  under  a  junior  incumbrance,  that  the  instru- 
ment did  not  operate  as  a  general  release  of  the  premises  from  the 
prior  mortgage,  but  that  its  only  effect  was  to  give  the  government  a 
priority  of  lien.    Flower  et  al.  v.  Elwood  et  al.  438. 

Change  in  form  op  debt. 

7.  Where  a  mortgage,  given  upon  distillery  property,  provided  for 
the  release  of  the  same  in  favor  of  the  United  States  in  a  certain  event, 
upon  the  mortgagee  being  indemnified  by  certain  personal  security, 
and  before  the  contingency  arose  the  latter  assigned  the  first  of  the 
notes  named  in  the  mortgage  to  A,  and  the  two  next  of  the  series  to 
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B,  and  indorsed  a  part  of  the  mortgage  to  B,  retaining  the  fourth  and 
last  note,  and  afterwards,  upon  the  mortgagor  giving  new  notes  with 
personal  security,  the  mortgagee  and  B  surrendered  the  original 
notes,  and  the  mortgagee  executed  the  release  as  to  the  United  States 
so  as  to  give  the  latter  a  first  lien,  and  the  government  agent  who 
procured  this  release,  without  authority,  surrendered  the  mortgage  to 
one  of  the  makers  of  the  notes :  Held,  as  against  a  purchaser  under 
a  junior  incumbrance,  that,  whether  the  exchange  of  notes  operated 
to  discharge  the  mortgage,  depended  upon  the  intention  of  the  par- 
ties and  the  circumstances  attending  the  transaction,  and  the  proofs 
showing  there  was  no  such  intention,  it  was  held  to  he  no  discharge. 
Flower  et  al.  v.  Elwood  et  al.  438. 

8.  The  fact  that  a  new  note  is  taken  with  personal  security,  will 
not  operate  as  a  satisfaction  of  a  mortgage  unless  so  intended.  As  a 
general  rule,  a  mere  change  in  the  form  of  the  debt  does  not  satisfy  a 
mortgage  given  to  secure  it.  In  equity,  mere  form  is  disregarded,  and 
the  substance  only  considered;  consequently,  a  mere  change  in  the 
form  of  the  evidence  of  the  debt,  such  as  a  renewal  of  the  note,  its 
reduction  to  a  judgment,  or  other  change,  not  intended  to  operate  as 
a  payment,  will  not  affect  the  mortgage  lien.    Ibid.  438. 

9.  Where  a  mortgage  is  given,  the  lien  of  the  debt  attaches  to  the 
mortgaged  property,  and  the  lien,  as  between  the  parties,  can  only  be 
destroyed  by  the  payment  or  discharge  of  the  debt,  or  by  a  release  of 
the  mortgage.    Ibid.  438. 

10.  Where  a  portion  of  the  notes  secured  by  a  mortgage  were  as- 
signed to  a  third  person,  and  the  mortgagor  gave  new  notes,  with 
personal  security,  to  the  several  legal  holders  of  the  original  notes, 
there  being  no  intention,  in  fact,  to  release  the  mortgage  security: 
Meld,  that  the  lien  was  not  thereby  lost,  even  as  to  subsequent  incum- 
brancers and  purchasers  under  a  subsequent  incumbrance.  Ibid. 
438. 

11.  Equity  only  regards  substance,  without  being  trammeled  by 
mere  forms.  So,  where  notes  secured  by  mortgage  were  given,  pay- 
able to  the  heirs  of  a  party  after  his  death,  and  one  of  the  heirs  hav- 
ing possession  of  the  same,  by  an  arrangement  with  the  maker,  sub- 
stituted other  notes  in  lieu  of  the  same,  also  secured  by  mortgage : 
Held,  that  the  first  notes  were  a  lien  upon  the  mortgaged  premises  in 
favor  of  each  of  the  heirs,  to  the  extent  of  their  several  interests  in 
the  same,  and  that  the  parties  making  the  change  were  powerless  to 
deprive  them  of  that  interest  without  their  assent;  and  that  such 
change  in  the  form  of  the  evidences  of  the  indebtedness  without  their 
authority  or  ratification,  in  nowise  affected  their  lien  on  the  land,  or 
their  right  to  enforce  it  in  equity.  Jeneson,  Admx.  v.  Jeneson  et  al. 
259. 
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MORTGAGES.    Continued. 
Priority  of  lien  in  a  series  op  notes. 

12.  Where  the  note  first  falling  due  in  a  series,  secured  by  a  mort- 
gage, was  transferred  to  A,  and  the  next  two  in  the  series  to  B,  and 
the  last  retained :  Held,  that  the  first  note  was  a  first  and  superior  lien 
on  the  mortgaged  premises,  and  that  the  holder  of  it  was  entitled  to 
have  it  satisfied  out  of  the  proceeds  of  a  sale  under  a  power  in  the 
mortgage  before  the  other  notes  were  entitled  to  participate  in  the 
same.    Flower  et  al.  v.  Elwood  et  al.  438. 

Foreclosure— order  for  possession. 

13.  After  the  confirmation  of  the  master's  report  of  sale  and  of  the 
execution  of  a  deed  to  the  purchaser  of  mortgaged  premises  under  a 
decree  of  foreclosure,  the  court,  upon  proof  of  notice  to  the  defendant 
in  possession,  of  the  application,  granted  an  order  upon  the  defendant 
for  the  surrender  of  the  possession  to  the  purchaser,  which  was  duly 
served.  The  original  decree  contained  no  direction  that  the  mortgagor 
surrender  possession  in  case  of  a  sale:  Held,  on  appeal  from  the 
order,  that  there  was  no  error  in  making  it.    Fi'eeman  v.  Freeman,  53. 

Chattel  mortgages. 

14.  To  secure  subsequent  advances — limited  to  advances  made  to  notice 
of  sale.  It  seems,  in  general,  that,  where  a  chattel  mortgage  is  given 
to  secure  future  advances,  all  advances  made  subsequent  to  a  sale  by 
the  mortgagor,  of  the  mortgaged  property,  the  mortgagee  having 
notice  of  the  sale,  will  be  postponed  to  the  rights  of  such  purchaser. 
Preble  v.  Conger  et  al.  370. 

15.  Exception  to  rule.  But  where  the  mortgagees  had  become  the 
guarantors  of  the  mortgagor  to  third  parties,  for  building  a  hotel 
according  to  contract,  and  had  taken  a  chattel  mortgage  from  the  con- 
tractor to  indemnify  them  and  to  secure  them  in  the  payment  of  what- 
ever sum  might  be  due  them  on  the  completion  of  the  contract,  by 
reason  of  their  advances  and  payments  in  discharge  of  their  guar- 
anty: Held,  that  the  mortgagees  had  the  right  to  make,  on  the 
strength  of  the  mortgage,  such  advances  and  paj^ments  as  were  neces- 
sary for  their  discharge  from  the  guaranty,  as  well  after  notice  of  the 
sale  of  the  mortgaged  property  as  before.     Ibid.  370. 

16.  Foreclosure  of  chattel  mortgage — of  the  possession  of  the  property, 
as  to  creditors.  On  the  day  the  debt  secured  by  a  chattel  mortgage 
became  due,  the  mortgagee  placed  the  mortgage  in  the  hands  of  a 
constable  to  foreclose,  who  took  possession  of  the  property  on  the 
same  day,  and  placed  it  in  the  hands  of  a  custodian,  in  a  room  in  the 
house  of  the  mortgagor,  who  surrendered  the  keys.  The  custodian 
remained  in  the  room  with  the  goods  night  and  day  until  they  were 
attached  by  a  creditor  of  the  mortgagor,  except  that  he  was  absent  not 
more  than  fifteen  or  twenty  minutes,  when  the  levy  was  made.  At 
the  time  of  the  levy,  the  custodian  had  the  keys  with  him,  and  had 
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temporarily  left  a  boy  of  the  mortgagor  in  charge  to  watch  the  goods. 
It  did  not  appear  that  this  boy  had  ever  before  been  in  the  possession 
or  control  of  the  goods  while  in  his  master's  employment:  Held, 
that  the  temporary  absence  of  the  custodian,  leaving  the  goods  in 
charge  of  the  boy,  did  not  amount  to  a  restoration  of  the  possession 
to  the  mortgagor,  so  as  to  render  the  transaction  fraudulent  as  to  cred- 
itors, etc.,  and  subject  the  property  to  the  levy.  Borland  v.  Bradley 
et  al.  412. 
Bill  to  open  decree  of  foreclosure. 

17.  And  to  apply  rents  and  profits.    See  CHANCERY,  22. 

Limitation. 

18.  Bill  to  redeem  from  mortgage — when  barred.  See  LIMITA- 
TIONS, 9. 

MOTIONS. 
Motion  to  dismiss  suit. 

When  proper  and  when  not.    See  ABATEMENT,  1,  2. 

MUNICIPAL  SUBSCRIPTIONS. 
Constitutional  prohibition. 

When  the  separate  articles  of  the  new  constitution  went  into  effect.  See 
CONSTITUTIONAL  LAW,  1. 

Generally.    See  CORPORATIONS,  2,  3.    ELECTIONS,  1. 

NEGLIGENCE. 
In  the  use  of  one's  own  premises. 

1.  Liability  to  others  for  injury  occasioned  thereby.  Where  two  persons 
owning  adjoining  iracts  of  land,  not  separated  by  any  division  fence, 
for  the  purpose  of  avoiding  the  expense  of  erecting  and  maintaining 
such  a  fence,  mutually  agreed  that  the  stock  of  each  might  pasture, 
in  the  fall  of  the  year,  on  the  land  of  the  other,  it  was  held,  that  the 
agreement,  in  the  absence  of  a  special  contract  to  that  effect,  imposed 
no  liability  on  the  parties  to  protect  from  injury  the  stock  of  one 
while  on  the  land  of  the  other,  as,  where  there  was  a  "slough  well" 
on  the  premises  of  one,  around  which  there  was  no  protection,  and  a 
horse  of  the  other  fell  into  the  same  and  was  drowned,  the  owner  of 
the  well  was  not  liable  for  the  injury.    McGill  v.  Gompton,  327. 

Negligence  in  railroads. 

2.  Omission  to  ring  bell  or  sound  whistle  at  crossing.  In  an  action 
against  a  railroad  company  to  recover  for  the  killing  of  a  mule,  it 
appeared  that  the  plaintiff's  gate  was  broken  open  in  the  night,  so 
that  his  mule  escaped  and  got  upon  defendant's  track,  where  it  was 
killed  by  a  passing  train ;  that  the  train  passed  over  two  public  streets 
in  the  village  without  ringing  a  bell  or  sounding  a  whistle,  as  required 
by  the  statute,  just  before  reaching  the  mule,  and  that  the  only  signal 
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NEGLIGENCE.    Negligence  in  railroads.    Continued. 

given,  was  that  something  was  upon  the  track,  which  frightened  the 
mule  and  caused  it  to  run,  but  the  train  was  then  too  near  it  to  be 
checked  so  as  to  avoid  the  collision,  and  it  appeared  from  this,  that  if 
the  statute  had  been  complied  with  the  animal  would  probably  have 
escaped:  Held,  that  the  company  was  liable.  Chicago  and  Alton 
Railroad  Co.  v.  Henderson,  494. 

3.  In  an  action  on  the  case  against  a  railway  company  to  recover 
for  a  personal  injury,  the  court  instructed  the  jury,  for  the  plaintiff, 
that,  if  plaintiff  was  injured  by  one  of  the  defendant's  engines  at  a 
street-crossing  in  the  cky  of  Peoria,  and  at  the  time  there  was  no 
bell  ringing  or  whistle  sounding  upon  such  engine,  they  should  find 
for  the  plaintiff,  unless  he,  by  his  own  negligence,  materially  con- 
tributed to  the  injury:  Held,  that  the  instruction  was  erroneous.  It 
should  have  left  it  to  the  jury  to  find  whether  the  plaintiff  was  injured 
by  reason  of  such  omission  of  duty,  and  without  this  it  was  fatally 
defective.  Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Notzki, 
455. 

4.  In  not  slackening  speed  of  train  to  save  stock.  "Where  the  evidence, 
on  the  trial  of  an  action  against  a  railroad  company  for  killing  a  colt, 
tended  to  show  that  the  colt  ran  on  the  track  in  front  of  an  ad  vane, 
ing  train,  before  it  was  struck  and  killed,  for  a  distance  of  twenty- 
five  or  thirty  rods,  and  the  track  was  straight,  so  that  the  engine- 
driver,  by  the  exercise  of  reasonable  diligence,  could  have  discovered 
it  in  time  to  have  slackened  the  speed  of  the  train  so  as  to  have  avoided 
the  accident,  a  verdict,  finding  the  compan}7  liable  for  the  value  of 
the  colt,  may  be  properly  found,  notwithstanding  the  evidence  is 
conflicting.    Paris  and  Decatur  Railroad  Co.  v.  Mullins,  526. 

Comparative  and  contributory  negligence. 

5.  In  a  suit  against  a  railroad  company  to  recover  damages  received 
from  an  engine  of  the  defendant  at  a  street-crossing  in  a  city,  the 
defendant  asked  the  court  to  instruct  the  jury  that,  if  they  believed, 
from  the  evidence,  that,  at  the  time  the  plaintiff  was  approaching  the 
place  of  the  accident,  there  was  a  switchman  in  full  view  of  the 
plaintiff,  signaling  the  approaching  train,  and  that  plaintiff  saw  said 
switchman  so  signaling  said  train,  then  these  facts  were  proper  to 
be  taken  into  consideration  by  the  jury  in  determining  whether  or  not 
the  plaintiff  was  guilty  of  negligence  in  approaching  the  crossing 
of  said  railroad,  which  was  refused :  Held,  that  it  was  properly 
refused,  because  it  did  not  submit  the  question  whether  the  signal 
given  was  of  such  a  character  that  a  man  of  ordinary  intelligence, 
seeing  it,  would  understand  that  it  indicated  a  warning  that  the  train 
was  approaching,  or  that  plaintiff  understood  the  signal  to  be  a  warn- 
ing of  an  approaching  train.  Chicago,  Burlington  and  Quincy  Rail- 
road Co.  v.  Notzki,  455. 
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NEGLIGENCE. 

Comparative  and  contributory  negligence.     Continued. 

6.  In  a  suit  against  a  railroad  company  to  recover  for  injuries  sus- 
tained at  a  crossing  in  the  city  of  Peoria,  by  a  collision  of  the  defend- 
ant's engine  with  the  plaintiff's  team,  as  he  was  crossing  the  track, 
when  the  declaration,  among  other  things,  charged  the  company  with 
negligence  in  allowing  its  trains  to  stand  in  the  vicinity  of  the  acci- 
dent so  as  to  obstruct  from  view  the  approaching  train,  the  defend- 
ant proved  that  plaintiff  was  in  the  habit  of  crossing  the  track  at  that 
place  frequently,  and  proposed  to  show  the  manner  in  which  the  sev- 
eral railroad  companies  having  tracks  in  the  vicinity  of  the  place  of 
the  injury  were  accustomed  to  use  such  tracks,  which  the  court 
refused  to  allow:  Held,  that  the  court  erred  in  refusing  to  admit  the 
evidence,  as,  if  the  facts  were  brought  home  to  the  knowledge  of  the 
plaintiff,  the  evidence  was  pertinent.'to  the  question  of  negligence  on 
his  part.     Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Notzki,  455. 

7.  Where  there  is  evidence  tending  to  show  that  the  plaintiff's 
negligence  was  slight  when  compared  with  that  of  the  servants  of  a 
railway  company,  and  that  of  the  latter  was  gross,  a  finding  in  favor 
of  the  plaintiff,  in  an  action  to  recover  damages  from  the  company 
for  the  breaking  of  the  plaintiffs  wagon,  by  running  into  it  by  the 
locomotive  of  the  company,  will  not  be  set  aside.  Toledo,  Wabash 
and  Western  Railway  Co.  v.  Spencer,  528. 

Defective  sidewalks  in  cities. 

8.  Liability  therefor.    See  HIGHWAYS,  1,  2. 

NEW  TRIALS. 
On  the  ground  op  surprise. 

1.  Where  a  cause  was  tried  in  its  regular  order  when  reached  on 
the  call  of  the  docket,  the  defendant  and  his  attorneys  not  being 
present,  and  the  affidavits  of  the  defendant  failed  to  show  the  exer- 
cise of  proper  diligence,  or  that  he  had  a  valid  defense  to  the  merits, 
and  on  the  question  of  surprise,  and  whether  counsel  for  the  defend- 
ant were  misled  by  assurances  of  counsel  for  the  plaintiff,  the  evi- 
dence was  conflicting :  Held,  that  the  court  below  did  not  err  in 
refusing  to  grant  a  new  trial.    Keeley  v.  O'Brien,  Admr.  358. 

Verdict  against  the  evidence. 

2.  A  new  trial  will  not  be  granted  on  the  ground  that  the  verdict 
is  against  the  weight  of  the  evidence,  when  the  testimony  is  conflict- 
ing, even  though  the  jury  might  have  found  otherwise,  and  even 
though  the  plaintiff's  testimony  was  contradicted  by  four  witnesses, 
if  his  evidence  was  corroborated.  Pres.  Church  of  New  Boston  v. 
Emerson,  269. 

3.  Where  the  evidence  is  conflicting,  it  is  for  the  jury  to  weigh 
and  reconcile  the  same,  as  far  as  can  be  done,  and  find  a  verdict 
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NEW  TRIALS.    Verdict  against  the  evidence.    Continued. 

according  to  its  preponderance  \  and  in  such  a  case,  unless  it  is  man- 
ifest that  the  jury  have  mistaken  or  disregarded  the  evidence,  this 
court  will  not  set  aside  their  verdict.  Chicago,  Bock  Island  and  Pa- 
cific Railroad  Co.  v.  Reidy,  43. 

4.  Where  the  evidence  in  a  cause  as  to  a  point  in  issue,  is  conflict- 
ing and  irreconcilable,  and  the  case  has  been  fairly  submitted  to  the 
jury,  this  court  will  regard  the  verdict  as  settling  the  controverted 
facts.  It  is  the  province  of  the  jury  to  weigh  such  evidence.  Dun- 
ning y.  Fitch,  51. 

Excessive  damages. 

5.  In  trespass  for  false  imprisonment.  Where  the  plaintiff  was 
arrested  and  imprisoned  under  an  order  of  the  county  court,  procured 
by  the  defendant  in  the  utmost  good  faith  and  without  any  malicious 
motive,  in  endeavoring  to  enforce  the  payment  of  a  claim  in  defend- 
ant's favor  allowed  against  an  estate,  which  order  was  void  for  want 
of  jurisdiction  in  the  court  to  make  it,  and  the  proof  showed  that 
the  conduct  of  the  plaintiff  was  highly  improper  and  fraudulent,  and 
proceeded  from  a  corrupt  motive  to  prevent  the  ultimate  payment  of 
defendant's  claim,  the  jury  assessed  the  plaintiff's  damages  at  $4000, 
which  was  reduced  by  a  remittitur  to  $2000:  Held,  that  the  damages, 
even  as  reduced,  were  excessive.    Johnson  v.  Von  Kettler,  63. 

6.  For  personal  injury  through  negligence  of  municipal  corporation. 
In  a  suit  against  the  city  of  Chicago  to  recover  for  personal  injury  in 
consequence  of  negligence  in  the  city  in  failing  to  maintain  a  safe 
and  sufficient  sidewalk,  where  the  proof  showed  that  the  plaintiff 
had  received  permanent  injuries  of  a  very  serious  character  from 
which  she  may  never  recover,  and  which  will  probably  cause  her 
death;  that,  prior  to  the  accident,  she  had  enjoyed  excellent  health, 
but  that  since  that  time,  a  period  of  five  years,  she  had  been  a  con- 
stant invalid  and  had  suffered  great  bodily  pain,  the  jury  assessed  the 
plaintiff's  damages  at  $5000,  upon  which  judgment  was  rendered : 
Held,  that  the  damages  were  not  excessive.  City  of  Chicago  v.  Lang- 
lass  et  ux.  361. 

7.  Where  the  plaintiff,  through  the  negligence  of  a  municipal  cor- 
poration in  keeping  its  sidewalks  in  repair,  stepped  upon  a  broken 
board  in  the  walk  and  fell,  breaking  her  right  arm  at  the  wrist,  from 
which  she  suffered  great  pain  and  was  incapacitated  from  following 
her  usual  occupation  of  nurse  and  domestic  servant  for  a  period  of 
nine  or  ten  months,  and  the  proof  justified  the  conclusion  that  her 
arm  would  never  be  as  strong  as  before  the  fracture :  Held,  that  a 
judgment  for  $1000  damages  was  not  excessive.  City  of  Chicago  v. 
Jones,  349. 
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NOTICE. 
Defective  sidewalks  in  cities. 

1.  Of  notice  thereof  to  the  city  authorities.    See  HIGHWAYS,  1,  2. 
By  carrier  to  consignee. 

2.  Notice  of  arrival  of  goods — what  will  excuse  the  want  of  notice.  See 
CARRIERS,  6. 

Notice  to  an  agent. 

3.  When  notice  to  principal.    See  AGENCY,  5. 

OFFICERS. 
Officers  de  facto. 

1.  Acts  of  good  when  questioned  collaterally.  The  acts  of  officers 
de  facto  are  as  valid  and  effectual,  where  they  concern  the  public  or 
the  rights  of  third  persons,  as  though  they  were  officers  dejure.  Their 
title  to  the  office  can  not  be  inquired  into  collaterally.  Sullivan  v. 
The  State  of  Illinois,  75. 

Duty  and  liability  in  respect  to  void  writ. 

2.  If  an  execution  delivered  to  a  constable  is  void,  he  is  not  bound 
to  obey  it,  and  he  will  have  no  right  to  levy  upon  property  or  make 
any  return,  and  hence  there  can  be  no  neglect  of  official  duty  in  the 
failure  to  serve  and  return  the  writ,  unless  the  same  is  shown  to  have 
been  valid.    Putnam  v.  Traeger  et  al.  89. 

Power  to  submit  to  arbitration. 

3.  As  to  matters  of  public  interest.    See  ARBITRATION,  1,  2. 
Personal  liability  of  officer  or  public  agent. 

4.  In  respect  to  contracts  beyond  his  authority.    See  AGENCY,  2,  3. 

ORDINARY  CARE. 
Defined.    See  BAILMENT,  2. 

OWNERSHIP. 
Warehouse  receipt. 

1.  As  evidence  of  ownership.    See  WAREHOUSE  RECEIPT,  1. 
Corn  purchased  by  an  agent. 

2.  Belongs  to  the  principal.    See  AGENCY,  6. 
Ownership  in  crops. 

3.  As  between  landlord  and  tenant.  See  LANDLORD  AND  TEN- 
ANT, 1. 

PARENT  AND  CHILD. 
Liability  of  the  former  for  work  of  the  latter. 

1.    Where  a  son  placed  a  house  on  his  father's  premises,  in  the  life- 
time of  the  latter,  it  was  held,  in  a  suit  by  the  son  to  recover  for  the 
same  of  his  father's  estate,  that  the  son's  right  to  recover  depended 
upon  whether  he  expected  pay  therefor  at  the  time  he  placed  the 
40— 66th  III. 
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PARENT  AND  CHILD. 
Liability  of  the  former  for  work  of  the  latter.    Continued. 
house  on  the  farm,  and  the  father  expected  to  pay ;  and  that  this  must 
be  determined  from  all  the  evidence  in  the  case.    An  express  contract 
to  pay  need  not  he  shown.    By  era  v.  Thompson,  421. 

PARTIES. 
In  ejectment. 

1.  New  party  plaintiff  after  verdict.  Where  the  original  plaintiff 
in  ejectment  died  before  trial,  and  the  declaration  was  amended  mak- 
ing his  heirs  plaintiffs,  and  after  verdict  in  favor  of  the  plaintiffs,  the 
court  allowed  another  heir  to  be  made  a  co-plaintiff,  and  rendered  judg- 
ment in  favor  of  the  new  plaintiff  and  the  other  plaintiffs:  Held,  that 
the  court  erred  in  allowing  the  new  plaintiff  to  be  joined,  and  in 
rendering  judgment  on  the  verdict  in  his  favor.  Milliken  v.  Marlin 
et  al.  13. 

2.  Heirs  may  be  made  parties  on  death  of  plaintiff .  In  ejectment, 
where  the  land  descends  to  the  heirs,  on  the  death  of  the  plaintiff 
after  verdict  and  before  judgment,  no  doubt,  under  our  statute,  the 
heirs  may  revive  in  their  own  names,  and  have  judgment  on  the  ver- 
dict in  favor  of  their  ancestor.     Ibid.  13. 

On  breach  of  warranty. 

3.  Who  may  sue.  Where  a  stove  was  purchased  by  a  relative  of 
the  plaintiff,  but  the  latter  was  present  at  the  time,  assisting  in  select- 
ing the  same,  if  the  promise  to  warrant  the  stove  was  made  to  the 
plaintiff  and  for  her  benefit,  she  may  maintain  an  action  in  her  own 
name  for  a  breach  of  the  warranty.  In  such  a  case  it  is  immaterial 
who  paid  for  the  stove.    Dallum  v.  Birdsall  et  al.  378. 

On  foreclosure  of  mortgage. 

4.  Where  a  mortgage  was  given  to  secure  notes  payable  to  the 
heirs  of  a  certain  person  after  his  death,  and  after  the  death  of  such 
person  all  his  heirs,  except  one,  conveyed  to  his  widow  their  interest 
in  the  mortgaged  premises :  Held,  upon  cross-bill  to  foreclose  a  prior 
mortgage  given  by  the  same  mortgagor,  that  such  heir  who  had  not 
conveyed  to  the  widow  was  a  necessary  party  to  the  cross-bill.  Jene- 
son,  Admx.  v.  Jeneson  et  al.  259. 

5.  Where  a  mortgagor  had  sold  and  conveyed  a  portion  of  the 
mortgaged  premises  before  bill  filed  to  foreclose  the  mortgage :  Held, 
that  the  grantee  was  a  necessary  party  defendant  to  the  bill.  Ibid. 
259. 

Personal  injuries  to  married  women. 

6.  Who  must  sue.  A  right  of  action  accruing  by  reason  of  personal 
injuries  received  by  a  married  woman  is  her  separate  property,  and 
to  recover  damages  for  such  injury,  she  must  sue  alone.  For  any 
loss  to  the  husband  by  reason  of  his  wife's  disabilities  so  occasioned, 
he  has  his  separate  remedy.    Hennies  et  al.  v.  Vogel  et  ux.  401. 
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PARTIES    Personal  injuries  to  married  women.    Continued. 

7.  Husband  should  not  join — effect  of  a  misjoinder  of  plaintiffs  in  an 
action  ex  delicto.  Where  suit  was  brought  by  husband  and  wife  to 
recover  damages  for  a  personal  injury  to  the  latter,  it  was  held  that 
the  case  presented  the  ordinary  one  of  a  joinder  of  too  many  plain- 
tiffs, which,  even  in  an  action  ex  delicto,  is  a  ground  of  non-suit  on 
the  trial,  and  for  the  joinder  of  the  husband  in  the  action  the  judg- 
ment in  favor  of  the  plaintiffs  was  reversed.  City  of  Chicago  v.  Speer 
et  ux.  154. 

In  suit  against  carrier. 

8.  For  non-delivery  of  goods — who  may  sue.  Where  goods  were 
shipped  by  a  married  woman  and  a  receipt  therefor  given  to  her,  in 
a  suit  by  her  to  recover  for  their  loss  it  was  urged  that  she,  not  be- 
ing the  owner,  could  not  sue  in  her  own  name,  but  should  have  sued 
in  her  husband's  name ;  but  it  was  held,  that,  as  she  was  the  bailor 
and  consignor,  she  had  a  right  to  maintain  the  action,  and  that  the 
defendant,  having  recognized  her  as  the  owner  in  receiving  the  goods, 
was  estopped  from  disputing  her  ownership  when  sued  for  the  loss. 
Chicago  and  Alton  Railroad  Co.  v.  Shea,  471. 

Bill  to  enforce  a  trust. 

9.  On  bill  to  declare  and  enforce  a  trust  against  the  heirs  of  a  de- 
ceased trustee,  the  administrator  of  such  deceased  trustee  is  not  a 
necessary  party.    Hallesy  v.  Jackson  et  al.  139. 

In  suits  by  and  against  incorporated  religious  societies. 

10.  Must  sue  and  be  sued  through  their  trustees.  Religious  societies 
incorporated  under  the  provisions  of  the  Revised  Statutes  of  1845  and 
the  act  of  1855,  relating  to  such  bodies,  can  only  sue  by  their  trus- 
tees, and  be  reached  by  suit  only  through  their  trustees.  As  a  church, 
they  can  not  sue  or  be  sued,  but  actions  by  or  against  them  must  be 
brought  by  or  against  the  trustees.  Ada  Street  Meth.  Epis.  Church  v. 
Garnsey,  132. 

When  objection  must  be  taken. 

11.  As  to  style  by  idhich  a  corporation  is  sued.    See  PRACTICE,  5. 
Bill  to  contest  validity  of  will. 

12.  In  a  proceeding  in  chancery  to  set  aside  a  will  which  had  been 
probated,  it  was  held,  that  a  person  taking  nothing  under  the  will, 
and  having  no  interest  in  the  property  affected  by  the  will,  as  heir 
or  otherwise,  and  not  claiming  any  such  interest,  was  not  a  proper 
party  defendant,  even  had  it  appeared  that  he  aided  by  fraud  in  pro- 
curing the  execution  of  the  will.    Kennedy  v.  Kennedy  et  al.  190. 

AS  TO  ONE  INDEBTED  TO  AN  ESTATE. 

13.  Remedy  at  law.  Where  a  cross-bill  in  a  chancery  proceeding,  to 
contest  \he  validity  of  a  will,  brought  in  a  new  party  as  defendant, 
who  had  no  interest  in  the  subject  matter  of  the  litigation  respecting 
the  will,  but  who,  it  was  alleged,  was  indebted  to  the  estate  for  the 
use  and  occupation  of  a  house  of  the  testator  after  the  death  of  the 
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PARTIES.    As  to  one  indebted  to  an  estate.    Continued. 

latter:  Held,  that  the  fact  of  such  indebtedness,  if  proved,  did  not 
make  such  person  a  necessary,  or  even  a  proper  party,  as  a  court  of 
equity  did  not  have  jurisdiction  to  hear  and  determine  that  question, 
the  remedy  for  the  recovery  of  rent  being  ample  at  law.  Kennedy  v. 
Kennedy  et  at  190. 
Disclaimer  by  one  made  a  party. 

14.  Practice.  Where  the  only  ground  for  making  one  a  party  de. 
fendant  to  a  cross-bill  who  was  not  a  party  to  the  original  bill,  was, 
that  he  claimed  an  interest  in  the  property  to  be  affected  by  the  decree 
sought,  and  he,  in  his  answer,  disclaimed  all  claim  of  title  or  interest : 
Held,  that  the  cross-bill  should  have  been  dismissed  as  to  him.  Ibid. 
190. 

PARTNERSHIP. 
Whether  a  partnership  exists. 

1.  In  a  suit  by  an  administrator  to  recover  for  services  performed 
by  his  intestate,  the  defendant  filed  his  affidavit  in  support  of  a  motion 
for  a  new  trial  for  the  purpose  of  showing  that  he  had  a  defense.  It 
appeared  that  the  deceased  and  his  brother  had  both  been  working 
for  the  defendant,  and  defendant  deposed  that  they  told  him  to  keep 
their  account  jointly:  Held,  that  such  a  direction  could  not  make 
them  partners,  unattended  by  other  circumstances.  Keeley  v.  O'Brien, 
Admr.  358. 

Purchase  of  a  firm  debt  by  a  partner. 

2.  One  partner  may  invest  his  private  means  in  the  purchase  of 
partnership  securities,  and  hold  them  as  valid  obligations;  and  the 
fact  that  such  partner  can  not  enforce  such  obligations  against  his 
firm  in  a  court  of  law,  for  the  reason  that  he  can  not  be  both  plain- 
tiff  and  defendant,  is  a  difficulty  affecting  the  remedy  only,  and  not 
the  right;  and  when  he  indorses  such  negotiable  securities  to  a  third 
person  not  subject  to  such  exception,  the  difficulty,  even  as  to  the 
remedy,  ceases,  and  such  person  may  maintain  an  action  on  the  same. 
Kipp  et  al.  v.  McChesney,  460. 

Cause  for  dissolution. 

3.  It  is  not  for  every  act  of  misconduct  on  the  part  of  one  partner 
that  a  court  of  equity,  at  the  instance  of  the  other,  will  dissolve  the 
partnership  and  close  up  the  affairs  of  the  company.  To  justify  such 
an  extraordinary  interposition,  a  strong  and  clear  case  must  be  made 
out,  of  positive  and  meditated  abuse.  For  minor  misconduct  or  griev- 
ances, involving  no  permanent  mischief,  a  court  of  equity  will  ordi- 
narily go  no  further  than  to  act  upon  the  faulty  partner  byway  of  an 
injunction.  The  fact  of  loss  occurring  to  the  firm  through  mere 
error  of  judgment  of  the  partner,  is  not  sufficient  cause  for  a  dissolu- 
tion of  the  partnership.     Cash  v.  Earnshaw  et  al.  402. 
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PARTNERSHIP.     Continued. 
Surviving  partners. 

4.  Relation  of  surviving  partners  to  representatives  of  deceased  part- 
ner. The  death  of  a  partner  is,  ipso  facto,  from  the  time  of  the  death, 
a  dissolution  of  the  partnership,  however  numerous  the  association 
may  be.  But  a  community  of  iDterest  still  exists  between  the  survi- 
vors and  the  representatives  of  the  deceased  partner,  and  the  latter  have 
a  right  to  insist  on  the  application  of  the  joint  property  to  the  pay- 
ment of  the  joint  debts,  and  a  due  distribution  of  the  surplus.  So  long 
as  these  objects  remain  to  be  accomplished,  the  partnership  may  be 
considered  as  having  a  limited  continuance.  Nelson  v.  Rayner  et  al. 
487. 

5.  Fiduciary  relation  of  surviving  partner.  In  equity,  the  surviving 
partners  are  treated  as  trustees,  with  the  fiduciary  relation  existing 
between  them  and  the  representatives  of  the  deceased  partner,  of  trus- 
tees to  cestuis  que  trust.     Ibid.  487. 

6.  Effect  of  the  statute  of  1869  on  the  relation.  While  the  statute  of 
1869,  in  respect  to  the  settlement  of  estates  of  deceased  partners,  pro- 
vides some  remedies  which  may  be  regarded  as  cumulative,  it  does 
not  change  the  nature  of  the  relation  between  the  surviving  partners 
and  the  representatives  of  the  deceased  partner,  and  does  not  aftect 
the  right  of  the  latter  to  have  the  joint  property  applied  to  the  pay- 
ment of  the  joint  debts,  and  a  due  distribution  of  the  surplus,  but  is 
rather  confirmatory  of  these  rights,  as  previously  recognized  in  courts 
of  equity.    Ibid.  487. 

7.  Surviving  partners  can  not  purchase  of  themselves  the  property  of 
thelatefirm.  Where,  after  the  death  of  a  partner,  the  survivors,  one 
of  whom  was  the  executor  of  the  will  of  the  deceased  partner,  formed 
themselves  into  a  new  firm  and  purchased  from  themselves  the  whole 
of  the  interest  of  the  deceased  at  ten  per  cent  below  its  appraised 
value,  to  be  paid  for  in  four  equal  installments  in  six,  twelve,  eighteen 
and  twenty-four  months,  without  interest  or  security:  Held,  that  a 
decree  confirming  such  pretended  sale  was  palpably  erroneous,  as  the 
sale  was  void.    Ibid.  487. 

8.  Remedy  against  surviving  partner.  If  the  surviving  partner  does 
not  account  in  a  reasonable  time,  a  court  of  chancery  will  grant  an 
injunction  to  restrain  him  from  acting,  and  appoint  a  receiver  and 
direct  the  account  to  be  taken.    Ibid.  487. 

PASSENGERS.    See  RAILROADS,  5. 

PAYMENT. 
What  constitutes. 

1.  Whether  taking  a  check  is  payment.  In  general,  unless  otherwise 
specially  agreed,  the  taking  of  a  promissory  note  for  a  pre-existing 
debt,  or  a  contemporaneous  consideration,  is  treated  prima  facie  as  a 
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PAYMENT.    What  constitutes.    Continued. 

conditional  payment  only,  that  is,  as  payment  only  if  it  is  duly  paid 
at  maturity.  This  rule  applies  with  greater  force  in  the  case  of  tak 
ing  a  check.    Reartt  v.  Rhodes,  351. 

2.  So,  where  the  holder  of  an  accommodation  note  accepted  from 
the  payee  for  whose  accommodation  the  same  was  executed,  a  check 
on  a  bank  for  the  balance  due  thereon,  and  surrendered  the  same, 
which  was  then  destroyed  by  tearing  off  the  maker's  name,  and  the 
check  was  dishonored  for  want  of  funds  of  the  drawer  to  meet  it : 
Held,  in  the  absence  of  proof  to  the  contrary,  that  it  would  be  pre- 
sumed the  check  was  taken  as  a  means  to  procure  the  money  to  pay 
the  note,  and  not  as  an  absolute  payment,  and  therefore,  this  would 
not  defeat  an  action  by  the  holder  upon  the  note  so  surrendered  by 
him.    Ibid.  351. 

3.  Direction  to  pay  to  another.  The  defendant  in  his  affidavit  in 
support  of  a  motion  for  a  new  trial,  deposed  that  the  deceased,  (the 
suit  being  by  his  administrator  to  recover  for  his  services),  directed 
the  defendant  to  pay  the  money  due  him  to  his  brother,  and  that 
defendant  settled  with  the  brother :  Held,  that  the  affidavit  failed  to 
show  payment  to  the  brother.  It  only  showed  an  adjustment  of  the 
amount  due ;  and  in  that  case  a  mere  verbal  request  to  pay  the  same 
to  the  brother,  unexecuted,  would  not  bind  the  parties,  and  therefore 
was  no  bar  to  a  recovery  by  the  administrator.  Keeley  v.  O'Brien, 
Admr.  358. 

4.  Purchase  of  firm  note  by  a  partner.  Where  the  note  of  an  unincor- 
porated company  was  by  the  payee  indorsed  to  one  of  the  partners 
composing  the  company,  and  by  him  to  the  plaintiff,  it  was  insisted 
that  the  transfer  to  one  of  the  makers  operated  in  law  as  a  payment 
or  extinguishment  of  the  note,  and  consequently  that  the  latter  could 
not  transfer  to  the  plaintiff  any  right  of  action :  Held,  that  the  case 
turned  upon  the  question  whether  there  was  a  payment  in  fact,  or  a 
purchase,  and  that  it  could  not  be  adjudged  a  payment  or  extinguish- 
ment if  it  were  not  so  intended  at  the  time.  Kipp  et  al.  v.  McChes- 
ney,  460. 

5.  As  a  general  rule,  only  payment,  or  something  done  and  ac- 
cepted as  payment  or  satisfaction,  can  be  held  to  discharge  an  obli- 
gation. When  anything  else  than  payment  is  accepted  as  satisfaction, 
it  must  appear  that  such  was  the  intention  of  the  parties.  Flower 
et  al.  v.  Elwood  et  al.  438. 

AS  TO  EVIDENCE  OP  PAYMENT. 

6.  Where  two  of  the  makers  of  a  promissory  note  to  the  trustees 
of  schools  for  money  borrowed  by  them,  the  note  being  payable 
twelve  months  after  date,  testified  to  its  payment  to  the  treasurer  one 
month  after  its  date,  he  being  in  a  wagon  on  the  public  road,  and  the 
proof  showed  that  at  the  time  fixed  by  one  of  them  for  the  payment, 
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PAYMENT.    As  to  evidence  of  payment.    Continued. 

the  treasurer  was  confined  to  his  bed  by  sickness,  and  that  he  was 
(lend  some  weeks  before  the  time  fixed  by  the  other,  and  the  proof 
also  showing  that  these  makers  were  at  the  time  pressed  for  money, 
and  that  they  gave  a  mortgage  over  two  months  after  the  time  of  the 
alleged  payment,  to  their  surety,  to  indemnify  him  against  the  pay- 
ment of  this  and  another  note:  Held,  that  the  jury  were  justified  in 
finding  that  the  note  had  not  been  paid.  Robinson  v.  Trustees  of 
Schools,  538. 

7.  Surrender  of  notes.  Although  the  surrender  of  promissory  notes 
by  the  holder  to  the  maker  is  prima  facie  evidence  of  their  payment, 
still  such  presumption  may  be  rebutted  by  other  proof.  Flower  et  al. 
v.  Ehoood  et  al.  438. 

PENALTY. 
After  maturity  of  promissory  note. 
Whether  usurious.    See  USURY. 
Waiver  of  such  penalty.    See  PROMISSORY  NOTES,  1. 

PLEADING. 
Of  the  declaration. 

1.  In  suit  by  assignee  upon  promissory  note.  In  a  suit  by  the  as- 
signee of  a  promissory  note  against  the  maker,  the  declaration,  after 
setting  forth  the  making  of  the  note,  alleged,  "and  the  said  Alfred 
Ingalls  (the  payee)  then  and  there  indorsed  the  same  to  the  plaintiff:" 
Held,  that  while  a  deliver}*-  was  necessary  to  pass  title  to  the  plaintiff, 
yet  where  the  question  was  presented  on  error  to  a  judgment  by  de- 
fault, the  allegation  would  be  regarded  as  importing  a  complete  in- 
dorsement by  the  delivery  of  the  note  to  the  plaintiff.  Riggins  v. 
Bullock,  37. 

2.  Upon  an  arbitration  bond.  In  an  action  upon  an  arbitration 
bond  which  requires  the  award  to  be  under  seal,  the  declaration  will 
be  fatally  defective  if  it  fails  to  aver  that  the  award  was  made  under 
the  seals  of  the  arbitrators.    Mann  et  al.  v.  Richardson,  481. 

3.  Statement  of  implied  covenants.  "Where  a  deed  is  set  out  in  hcea 
verba  in  a  pleading,  the  court  will  construe  it,  and  take  notice  of  any 
implied  covenant  that  may  appear  therein;  and  the  making  of  any 
such  by  the  defendant  is  substantially  averred,  when  the  instrument 
is  so  set  out,  and  it  is  alleged  that  the  defendant  executed  the  same. 
Sterling  Hydraulic  Co.  v.  Williams  et  al.  393. 

4.  In  action  against  a  railroad  for  injuries  arising  from  negligence. 
A  declaration,  in  an  action  to  recover  damages  of  a  railroad  company 
for  killing  a  horse,  in  substance,  alleged  that  the  defendant  was  the 
owner  of  the  railroad,  and  operating  it  by  running  locomotives  and 
trains  thereon;  that  plaintiff's  horse  strayed  and  got  upon  the  defend- 
ant's railroad,  and  that  the  defendant,  by  its  servants,  so  carelessly, 
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negligently  and  improperly  run,  conducted  and  directed  the  locomo- 
tive and  train  of  the  defendant,  as  that  said  locomotive  struck  plain- 
tiff's horse  with  great  force  and  violence  and  killed  it:  Held,  that 
the  declaration  showed  a  good  cause  of  action  at  common  law. 
Rockford,  Rock  Island  and  St.  Louis  Railroad  Co.  v.  Phillips,  548. 

5.  Statement  of  negligence  in  pleading.  In  pleading,  the  averment 
of  negligence  is  sufficient  to  admit  proof  of  gross  negligence ;  and,  on 
demurrer,  an  averment  of  negligence  is  equivalent  to  whatever  degree 
of  negligence  is  necessary  to  sustain  the  pleading.  Thus,  it  is  a  mat- 
ter of  common  practice  to  allow  a  plaintiff,  who  has  simply  averred 
negligence,  where  there  is  proof  of  contributory  negligence  on  his 
part,  to  prove  gross  negligence  in  the  defendant,  and  recover  under 
such  declaration.    Ibid.  548. 

6.  Injury  from  neglect  to  fence  the  road.  Where  stock  is  killed  by 
a  railroad  company  which  has  neglected  to  fence  its  track  in  the  time 
prescribed,  the  owner  of  such  stock  may  elect,  according  to  the  facts 
of  the  case,  to  base  his  action  upon  the  statute  of  1855,  or  upon  the 
common  law  grounds  of  negligence.    Ibid.  548. 

7.  To  recover  upon  the  statutory  liability,  the  declaration  must 
state  facts  which  bring  the  case  substantially  within  the  provisions 
of  the  statute,  and  the  plaintiff  is  not  bound  to  show  that  there  was 
negligence  in  the  management  of  the  locomotive  or  train  which  was 
the  immediate  cause  of  the  injury.    Ibid.  548. 

Of  declaring  specially. 

8.  Whether  necessary.    See  PLEADING  AND  EVIDENCE,  3. 

Where  a  part  op  the  counts  are  good. 

9.  Sufficient  to  sustain  verdict.  Where  a  portion  of  the  counts  in  a 
declaration  are  good,  that  will  be  sufficient  to  sustain  a  verdict  for 
the  plaintiff.    Barry  et  al.  v.  Mackey,  164. 

Pleas. 

10.  Of  a  plea  contradicting  facts  found  by  a  final  order  or  judgment 
of  the  county  court.  In  a  suit  upon  the  bond  of  an  executor,  where 
the  declaration  showed  a  final  order  of  the  county  court  finding  a 
certain  sum  due  from  the  executor  to  the  estate,  the  defendants,  by 
plea,  attempted  to  show  that  the  amount  found  due  by  the  county 
court  was  not  the  real  amount  due  from  the  executor  to  the  estate, 
but  did  not  seek  to  impeach  the  order  for  want  of  jurisdiction  in  the 
court,  or  for  fraud:  Held,  that  a  demurrer  was  properly  sustained  to 
such  plea,  as  the  order  was  conclusive  upon  the  surety,  except  for 
want  of  jurisdiction  or  for  fraud.    Housh  v.  The  People,  use,  etc.  178. 

11.  Plea  of  fraud  in  procuring  an  obligation  to  pay  money  on  settle- 
ment. Where  the  agreement  sued  on,  and  which  was  set  out  in  hcec 
verba  in  the  declaration,  showed  that  the  same  was  made  to  settle  all 
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matters  in  difference  between  the  plaintiffs  and  defendant,  growing 
out  of  their  prior  contract  in  respect  to  a  farm  of  the  defendant,  and 
improvements  made  thereon,  a  plea  by  the  defendant,  showing  that 
plaintiff's  induced  his  agent  to  execute  the  agreement  through  fraud 
and  misrepresentation  of  the  facts,  alleged  that  the  parties  settled 
their  accounts  with  respect  to  the  farm  in  the  declaration  mentioned, 
and  allowed  damages  for  the  surrender  of  the  possession :  Held,  that 
the  plea  was  not  defective  in  not  showing  what  matters  were  in 
difference  between  the  parties  at  the  time  of  the  settlement.  May  v. 
Mageeet  al.  112. 

12.  Whether  plea  negatives  averment  in  declaration.  Where  the 
plaintiffs  sued  upon  an  instrument  for  the  payment  of  money,  which 
required  them  to  surrender  the  possession  of  a  farm  as  a  condition 
precedent  to  their  right  of  recovery,  and  alleged  that  they  had  sur- 
rendered the  same  to  the  defendant,  and  he  had  accepted  the  same, 
and  the  defendant,  by  his  plea,  set  up  fraud  and  misrepresentation  to 
avoid  the  agreement,  it  was  contended  that  his  plea  failed  to  negative 
such  surrender  and  acceptance  by  him,  and  showed  no  offer  to  restore 
the  same.  The  plea  alleged  that  as  soon  as  defendant  was  informed 
of  the  fraud,  and  while  plaintiffs  were  still  in  possession,  and  before 
any  performance  on  their  part,  he  repudiated  the  contract  sued  on, 
and  notified  plaintiffs  thereof,  and  that  they  afterwards  abandoned 
the  farm  and  announced  their  determination  to  enforce  the  contract: 
Held,  that  the  plea  was  sufficiently  certain  in  negativing  the  fact  of 
the  surrender  and  acceptance  of  the  farm.    Ibid.  112. 

Of  filing  several  pleas. 

13.  The  doctrine  uniformly  held,  is,  that  where  a  party,  as  he 
may  in  this  State,  files  as  many  pleas  as  he  may  deem  necessary  for 
his  defense,  each  plea  stands  by  itself,  and  forms  a  distinct  issue ; 
and  it  is  not  an  objection  that  some  are  inconsistent  with  each  other, 
as  for  example,  when  the  general  issue  is  pleaded,  and  with  it  a  plea 
of  tender,  or  the  statute  of  limitations.    Farnan  v.  Ghilds,  544. 

What  must  be  specially  pleaded. 

14.  Fraud  and  circumvention.  See  PLEADING  AND  EVI- 
DENCE, 4. 

Surplusage  in  pleading. 

15.  In  alleging  negligence.  As  a  railroad  company  is  liable  for 
gross  negligence  resulting  in  the  destruction  of  a  plaintiff's  prop- 
erty, irrespective  of  the  question  of  the  erection  of  fences,  where  the 
declaration  charges  negligence,  as  at  common  law,  all  allegations 
respecting  the  want  of  sufficient  fences  may  be  rejected  as  surplus- 
age, and  a  recovery  had  upon  the  common  law  liability.  Rockford, 
Bock  Island  and  St.  Louis  Railroad  Go.  v.  Phillips,  548. 
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PLEADING  AND  EVIDENCE. 
Allegations  and  fkoofs. 

1.  In  a  suit  on  an  appeal  bond,  where  the  declaration  alleged  the 
judgment  appealed  from  to  have  been  $650,  when  in  fact  it  was 
$1250,  the  variance  is  fatal.    Rothgerber  et  al.  v.  Wonderly,  390. 

2.  Must  correspond.  On  a  bill  for  specific  performance,  it  is  a 
rule  that  the  contract  must  be  proved  as  laid,  and  the  possession  and 
other  acts  of  performance  must  pursue  and  substantiate  the  contract 
proved.     Gronk  et  al.  v.  Trumble,  428. 

Recovery  under  the  common  counts. 

3.  In  a  suit  to  recover  damages  for  the  non-delivery  of  goods  under 
an  executory  contract  to  sell,  or  for  the  non-delivery  of  goods  bar- 
gained and  sold,  no  recovery  can  be  had  upon  the  common  counts. 
Seckel  et  al.  v.  Scott  et  al.  106. 

Evidence  under  the  general  issue. 

4.  What  must  be  specially  pleaded.  In  a  suit  upon  a  promissory 
note,  it  is  error  to  admit  evidence  tending  to  prove  that  the  note  was 
procured  by  fraud  and  circumvention,  when  such  defense  is  not  pre- 
sented by  plea.  Such  defense  is  not  admissible  under  the  general 
issue.  The  defense  is  statutory,  and  the  provisions  of  the  statute  must 
be  observed.    Anderson  v.  Jacobson,  522. 

In  suit  against  railway  company. 

5.  For  injury  from  negligence.  Where  the  declaration,  in  an  action 
on  the  case  to  recover  for  injury  caused  by  a  collision  with  a  railroad 
engine,  averred  that  defendants  neglected  their  duty  to  ring  a  bell  or 
sound  a  whistle,  and  otherwise  so  carelessly  conducted  their  train, 
by  not  slackening  the  speed  and  in  not  giving  warning  of  its  ap- 
proach, as  to  cause  the  injury:  HeM,  that,  under  this  averment,  evi- 
dence of  the  violation  of  the  ordinance  of  the  city  where  the  injury 
occurred,  regulating  the  speed  of  trains,  could  be  given,  and  that 
such  evidence  was  admissible  under  the  averment  of  negligence.  Chi- 
cago, Bock  Island  and  Pacific  Railroad  Go.  v.  Reidy,  43. 

Proof  in  respect  to  execution  of  instrument. 

6.  Under  ichat  state  of  pleading  admissible.  Where  suit  was  brought 
upon  a  subscription  paper  to  which  the  defendant's  name  appeared, 
and  the  execution  of  the  same  was  not  put  in  issue  by  a  sworn  plea: 
Held,  no  error  to  refuse  to  allow  the  subscriber  to  testify  that  he  did 
not  sign  the  paper.  Willard  v.  Trustees  Meth.  E.  Church  of  Rockville 
Centre,  55. 

In  suit  on  void  award. 

7.  With  a  count  upon  the  subject  matter  of  the  award.  Where  the 
plaintiff  declared  upon  an  award  for  the  payment  of  a  promissory 
note,  and  also  upon  the  note  itself:  Held,  that  if  the  award  was  void 
for  uncertainty,  the  note  was  properly  admissible  in  evidence.  Har- 
ris v.  Whitmore,  144. 
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In  action  on  constable's  bond. 

8.  What  evidence  necessary.  In  an  action  upon  a  constable's  bond 
for  a  neglect  to  levy  an  execution  placed  in  his  hands,  or  for  a  fail- 
ure to  return  the  same  within  ten  days  after  its  proper  return  daj%  the 
plaintiff  must  produce  the  execution  in  evidence,  or  prove  its  con- 
tents after  preliminary  proof  of  loss  or  inability  to  obtain  it,  to  enti- 
tle himself  to  a  recovery.    Putnamv.  Traeger  et  al.  89. 

Count  for  goods  sold. 

9.  What  proof  required  to  support  it.  Special  counts,  alleging  that 
goods  were  bargained  and  sold,  can  not  be  supported  unless  there  has 
been  an  actual  sale  of  the  goods,  and  unless  the  property  in  them  has 
become  vested  in  the  purchaser.    Seckel  et  al.  v.  Scott  et  al.  106. 

In  an  action  for  slander. 

10.  Plea  of  justification  and  the  general  issue — speaking  of  the  words 
must  be  proved.    See  SLANDER,  1,  2. 

In  criminal  cases. 

11.  On  indictment  for  forgery.     See  CRIMINAL  LAW,  1,  2. 

PRACTICE. 
Filing  additional  plea. 

3.  Discretionary.  After  a  cause  has  been  reversed  and  remanded  by 
this  court,  it  is  a  matter  of  discretion  with  the  circuit  court  whether 
it  will  give  the  defendant  leave  to  file  an  additional  plea.  Brown  v. 
Booth,  419. 

Trial  with  replication  unanswered. 

2.  Where  the  plaintiff  goes  to  trial  without  issue  being  taken  upon 
his  replication  to  a  plea  of  set-off,  this  will  not  be  such  error  as  to 
justify  a  reversal.  If  he  desired  a  formal  traverse,  he  should  have 
taken  a  rule  on  the  defendant  to  rejoin.    Anderson  v.  Jacobson,  522. 

Recalling  a  witness. 

3.  For  further  cross-examination,  a  matter  of  discretion.  Where  the 
court  refused  to  permit  a  witness  to  be  recalled  for  further  cross- 
examination  for  the  purpose  of  laying  a  foundation  to  impeach  him 
by  contradictory  evidence  as  to  prior  statements:  Held,  that  such 
refusal  could  not  be  assigned  for  error,  as  it  was  discretionary  with 
the  court  below  to  allow  or  refuse  the  recalling  of  the  witness  for 
such  purpose.    Northwestern  Bailroad  Co.  v.  Hack,  238. 

Allowing  jury  to  separate. 

4.  Before  return  of  verdict.  Where  the  court,  in  the  absence  of 
counsel,  directed  the  bailiff  in  charge  of  a  jury  to  permit  them,  when 
they  had  agreed  upon  a  verdict,  to  sign  the  same,  seal  it  up  and  meet 
the  court  on  the  next  morning,  which  was  done,  and  the  jury  returned 
their  verdict  into  open  court  on  the  next  day:  Held,  no  ground  for 
disturbing  the  verdict.     City  of  Chicago  v.  Langlass  et  ux.  361. 
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PRACTICE.    Continued. 
Time  within  which  to  take  certain  objections. 

5.  Where  a  corporation  is  not  sued  in  the  proper  style.  Where  a 
religious  society,  incorporated  under  the  laws  of  this  State,  was  sued 
as  The  Ada  Street  Methodist  Episcopal  Church,  instead  of  as  the 
trustees  of  such  church,  but  failed  to  take  advantage  of  the  objection 
in  the  court  below:  Held,  that  the  objection  could  not  be  taken  on 
appeal.    Ada  Street  Meth.  Epis.  Church  v.  Garnsey,  132. 

6.  Jurisdiction  in  chancery — when  there  is  a  remedy  at  law.  See 
CHANCERY,  1. 

7.  Objection  to  complaint  in  forcible  detainer.  See  FORCIBLE  DE- 
TAINER, 1. 

Improper  change  of  venue. 

8.  How  to  take  advantage  of  error  in  that  respect.    See  VENUE,  4. 

Motion  to  dismiss  suit. 

9.  When  availing — or  whether  a  plea  in  abatement  should  be  inter- 
posed.    See  ABATEMENT,  1,  2. 

PRACTICE  IN  THE  SUPREME  COURT. 
Who  may  assign  error. 

1.  Where,  pending  a  suit  in  chancery  by  the  heirs  of  the  testator 
to  set  aside  the  will,  the  matter  was  settled  by  the  devisee  conveying 
the  property  devised  to  her  to  the  satisfaction  of  the  heirs,  and  the 
court  subsequently  rendered  a  decree  establishing  the  will  and  the 
trusts  named  therein,  which  recited  that  the  heirs,  pending  the  liti- 
gation, had  conveyed  to  one  G,  one-fourth  of  the  premises  for  profes- 
sional services,  and  decreed  the  title  to  be  in  him  and  the  heirs :  Held, 
that  a  party  to  the  suit  on  cross-bill,  who  had  no  interest  in  the  sub- 
ject matter  of  the  litigation,  but  who  was  sought  to  be  charged  for 
use  and  occupation  of  a  part  of  the  premises,  could  not  assign  for 
error  that  part  of  the  decree  which  determined  the  interest  of  G  in 
the  premises.    Kennedy  v.  Kennedy  et  al.  190. 

2.  Parties  against  whom  a  decree  was  rendered  sought  to  reverse 
the  decree  in  toto,  on  the  ground  that  there  was  error  committed  in 
rendering  a  decree  against  a  co-defendant  on  whom  there  had  been  no 
service  and  for  whom  there  was  no  appearance.  The  decree  was  not 
jointly  against  such  person  and  the  plaintiffs  in  error,  and  she  was 
not  bound  with  them  to  perform  it,  and  the  only  interest  she  could 
have  in  the  land  in  controversy,  was  a  contingent  dower   interest: 

>  Held,  that,  under  our  practice,  any  error  that  might  appear  as  to  such 
person  could  not  be  taken  advantage  of  by  the  plaintiffs  in  error. 
Van  Valkenburg  et  al.  v.  Trustees  of  Schools,  103. 

Right  of  dismissal. 

3.  Waived  by  joinder  in  error.  After  the  appellee  has  joined  in 
error  on  appeal  to  this  court,  it  will  be  too  late  to  urge  grounds  for 
dismissing  the  appeal.    Brockway  v.  Rowley  et  al.  99. 
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PRACTICE  IN  THE  SUPREME  COURT.    Continued. 
Error  will  not  always  reverse. 

4.  Clerical  error  in  decree.  Where  a  decree  of  foreclosure  of  a 
mortgage  found  that  the  note  and  mortgage  were  dated  June  20, 1868, 
instead  of  1867,  their  true  date,  and  it  appeared  from  the  proofs  and 
the  record  that  such  recital  was  clearly  a  clerical  error:  Held,  that 
the  error  being  one  which  worked  no  injury,  and  one  that  might  be 
corrected  in  the  court  below  on  motion,  it  afforded  no  sufficient 
ground  for  reversing  the  decree.    Richardson  et  al.  v.  Mills  et  al.  525. 

5.  Admission  of  improper  testimony.  Where,  upon  the  whole  rec- 
ord in  any  case,  this  court  can  see  that  justice  has  been  done,  it  will 
not  be  inclined  to  reverse  a  judgment  for  mere  error  in  the  admission 
of  improper  testimony.  Lafayette,  Bloomington  and  Miss.  Railroad 
Co.  v.  Winslow  et  al.  219. 

6.  When  the  court  improperly  or  erroneously  admits  evidence  to 
prove  a  certain  fact  already  established  or  immaterial,  and  no  preju- 
dice could  have  resulted  from  it,  this  court  will  not  reverse  for  that 
cause.    Thompson  v.  McLaughlin,  407. 

7.  Refusing  instructions.  Where  an  instruction  refused  is  not 
applicable  to  the  facts  of  the  case,  though  announcing  a  correct  prin- 
ciple of  law,  and  where  the  party  is  not  injured  by  its  refusal,  such 
refusal  is  no  ground  for  a  reversal.  City  of  Chicago  v.  Langlass  et  ux. 
361. 

Remandment,  with  special  directions. 

8.  Where  the  only  error  in  a  cause  was  that  the  court  allowed  an 
item  in  the  assessment  of  damages  which  was  not  proper,  the  trial 
being  by  the  court,  and  there  was  no  dispute  as  to  the  amount,  on 
reversal,  the  cause  was  remanded  with  direction  to  the  court  below 
to  render  judgment  for  the  proper  amount  as  found  by  this  court. 
Northern  Trans.  Co.  v.  McClary,  233. 

PREEMPTION. 

Swamp  lands. 

Whether  subject  to  pre-emption.    See  SWAMP  LANDS,  1. 

PRESUMPTIONS. 
Of  law  and  pact. 

1.  On  the  question  of  good  faith  of  a  party  claiming  under  color  of 
title.    See  LIMITATIONS,  2,  3. 

2.  As  to  alterations  appearing  on  the  face  of  instruments  in  writing. 
See  ALTERATIONS,  1. 

3.  Agent  for  a  corporation — when  his  authority  will  be  presumed.  See 
AGENCY,  4. 

4.  As  to  whether  there  was  evidence  to  support  the  finding  of  a  court. 
See  ADMINISTRATION  OF  ESTATES,  3,  4. 
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PRESUMPTIONS.    Op  law  and  fact.    Continued. 

5.  As  to  jurisdiction  of  county  court — generally,  and  in  a  particular 
case.    See  JURISDICTION,  1,  2. 

PROCESS. 
Service  op  process. 

1.  When  a  defendant  may  be  properly  served  out  of  the  county  of  his 
residence.  If  a  defendant  voluntarily  leaves  his  residence,  and  goes 
to  another  county,  or  if  seized,  when  properly  chargeable  with  crime, 
and  taken  to  another  county,  he  may  be  said  to  be  found  there,  within 
the  sense  of  the  words  used  in  the  statute  making  it  unlawful  to  sue 
a  defendant  out  of  the  county  where  he  resides  or  may  be  found ;  but 
it  would  be  a  perversion  of  the  object  of  the  law  to  permit  an  arrest 
upon  false  and  fraudulent  pretenses,  and  the  abduction  of  the  defend- 
ant, for  the  sole  purpose  of  obtaining  service  upon  him  in  a  civil  pro- 
ceeding.   McNab  v.  Bennett,  157. 

2.  What  constitutes  service — arrest  on  a  capias  ad  res.,  and  discharge. 
Where  the  defendant  in  a  civil  suit  was  arrested  illegally  out  of  his 
county  upon  a  capias  ad  respondendum,  from  which  arrest  he  was  dis- 
charged on  habeas  corpus  without  giving  bail  for  his  appearance,  and 
the  sheriff's  return  upon  the  process  was,  "I  have  executed  the  within 
writ  by  arresting  the  defendant,  who  is  now  in  jail:"  Held,  that  the 
defendant  was  not  brought  into  court  by  the  sheriffs  indorsement  on 
the  writ.  Service,  under  our  law,  means  to  read  the  writ  to  the  party. 
Ibid.  157. 

3.  Where  the  defendant  is  not  discharged.  If  the  defendant  had  been 
kept  in  jail  until  court,  then  he  could  and  would  have  been  before  the 
court.    Ibid.  157. 

Return  upon  process. 

4.  Of  its  sufficiency.  Where  a  summons  was  directed  to  the  sheriff 
of  Wabash  county,  and  the  officer's  return  of  service  commenced 
"State  of  Illinois,  Nash  county:"  Held,  that  the  word  "Nash"  was 
an  evident  misprison,  and  that  the  name  of  the  county  in  the  venue 
of  the  return  was  without  any  effect  upon  the  return.  Higgins  v.  Bul- 
lock, 37. 

5.  Where  a  summons  was  directed  to  the  sheriff  of  Wabash  county 
and  the  officer  serving  signed  his  name  as  "sheriff,"  without  stating 
of  what  county:  Held,  that  the  return  should  be  taken  in  connection 
with  the  direction  and  command  in  the  writ,  and  should  receive  a 
construction  in  support  of  it;  and  that  it  would  be  intended  he  was 
sheriff  of  Wabash  county.    Ibid.  37. 

PROMISSORY  NOTES. 
Waiver  of  penalty. 

1.  Where  the  payee  of  a  promissory  note  which  contained  a  clause 
that,  if  the  sum  therein  mentioned  was  not  paid  when  due,  the  maker 

\ 
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PROMISSORY  NOTES.    Waiver  of  penalty.     Continued. 

should  pay  thereon  five  per  cent  per  month  as  damages,  from  its  ma- 
turity, and  the  payee,  from  time  to  time  after  its  maturity,  accepted 
interest  thereon  at  ten  per  cent  per  annum,  until  the  death  of  the 
maker :  Held,  that  the  acceptance  of  the  interest  evidenced  an  agree- 
ment to  waive  the  damages,  which  were  in  the  nature  of  a  penalty, 
and  take  ten  per  cent  interest  in  lieu  thereof,  and  that  the  payee  could 
not  thereafter  recover  the  penalty.  Bradford  &  Son  v.  Hoiles  et  al. 
517. 
When  penalty  not  usurious.    See  USURY. 

PURCHASERS. 
Surviving  partners. 

1.  Can  not  purchase  of  themselves  the  property  of  the  late  firm.  See 
PARTNERSHIP,  7. 

Executors,  trustees,  etc. 

2.  Can  not  purchase  at  their  own  sales.  See  TRUSTS  AND  TRUS- 
TEES, 1,  2. 

PURCHASE  MONEY. 
What  constitutes.    See  HOMESTEAD,  4. 

RAILROADS. 
Regulating  speed  op  trains  in  cities. 

1.  Constitutionality  of  the  act  in  respect  thereto.  The  act  of  1865, 
which  makes  railroad  companies  liable  for  all  damage  done  to  any 
individual  and  for  stock  killed  by  any  train  or  engine,  in  any  incor- 
porated city  or  town,  where  their  trains  are  permitted  to  be  run  at  a 
greater  rate  of  speed  through  such  city  or  town  than  is  permitted  by 
the  ordinances  thereof,  is  not  unconstitutional.  Chicago,  Bock  Island 
and  Pacific  Bailroad  Co.  v.  Beidy,  43. 

2.  Such  a  law  is  not  objectionable  as  taking  private  property  from 
one  person  and  giving  it  to  another.  Its  purpose  and  operation  are  to 
require  railroad  companies  to  make  compensation  for  the  damage 
done  by  their  trains  and  engines  while  running  at  the  prohibited 
speed.  It  is  not  a  penalty,  or  in  the  nature  of  a  penalty;  but  even 
were  it  held  to  be  a  penalty,  or  in  the  nature  of  one,  it  would  not  be 
unconstitutional,  as  the  legislature  has  the  undoubted  right  to  impose 
any  reasonable  penalty  necessary  to  compel  a  strict  observance  of  the 
statutory  requirement.    Ibid.  43. 

3.  Nor  is  it  objectionable  that  the  statute  gives  the  penalty,  if  it 
be  one,  to  the  injured  party.  Whether  a  penalty  for  violation  of  law 
shall  be  appropriated  to  the  public  use  or  to  a  private  individual,  is 
purely  discretionary  with  the  legislature.    Ibid.  43. 

4.  Form  of  action  to  recover  for  injury  resulting  from  train  running 
at  greater  speed  than  allowedly  city  ordinance.    See  ACTIONS,  2. 
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RAILROADS.     Continued. 
Failure  to  stop  train  at  passenger's  destination. 

5.  Liability  of  the  company.  Where  a  certain  freight  train  was  in 
the  habit  of  carrying  passengers  to  a  certain  station,  and  before  the 
company  had  made  any  different  rule  or  regulation  in  this  respect, 
the  plaintiff  purchased  a  ticket  for  such  station,  but  was  informed 
by  the  conductor  that  he  would  not  stop  at  such  station,  and  advised 
to  take  passage  with  another  extra  train,  to  which  he  applied  and 
was  refused  passage,  and  the  plaintiff  entered  the  first  train,  inform- 
ing the  conductor  of  the  facts,  and  was  by  it  carried  to  the  next  sta- 
tion beyond  the  one  named  in  his  ticket:  Held,  that  the  company  was 
liable  to  the  plaintiff  in  compensatory  damages.  Chicago,  Mock  Island 
and  Pacific  Railroad  Co.  v.  Fisher,  152. 

Fencing  railroads. 

6.  Excepted  place.  Where  a  railroad  company  had  a  switch  out- 
side the  platted  limits  of  an  unincorporated  village,  but  adjacent  to 
the  same,  and  in  this  locality  there  was  a  warehouse  and  a  store,  and 
it  was  used  by  the  public  as  much  as  any  portion  of  the  village,  and 
the  switch  was  so  located  that  it  could  not  be  reached  by  teams  for 
loading  and  unloading  if  there  was  a  fence  erected  there :  Held,  that 
the  facts  were  sufficient  to  justify  the  inference  that  the  place  was 
ground  open  to  the  .public,  where  a  fence  was  not  required.  Toledo, 
Wabash  and  Western  Railway  Co.  v.  Chapin,  504. 

RECORDING  ACT. 

AS  TO  THE  CHARACTER  OP  THE  DEED. 

1.  Whether  the  recording  is  notice.  Where  a  mortgage  is  sufficient 
to  pass  the  title  as  between  the  parties,  the  record  thereof  is  good  as 
notice  to  a  subsequent  mortgagee.    Bybee  v.  Hageman,  519. 

RECOUPMENT. 
In  action  por  work  done. 

1.  Where  a  contract  for  a  building  is  not  performed  according  to 
the  terms  of  the  contract,  the  owner  may  recoup  the  damages  sus- 
tained in  consequence  thereof  in  a  suit  to  recover  the  price,  although 
he  may  have  done  acts  amounting  to  an  acceptance  of  the  building. 
Estep  et  al.  v.  Fenton  et  al.  467. 

REDEMPTION. 
Extending  time  por  redemption. 

1.  Whether  contract  therefor  may  be  enforced.  It  seems  that,  if  a 
purchaser  of  land  under  an  execution  prevents  the  judgment  debtor 
from  redeeming  within  the  twelve  months,  by  promising  to  extend 
the  time,  and  then  refuses  to  permit  the  redemption,  a  court  of  equity 
would  grant  relief,  even  though  the  contract  rested  merely  in  parol, 
on  the  theory  of  presumptive  fraud.    Lucas  v.  Nichols  et  al.  41. 
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REDEMPTION.    Extending  time  for  redemption.     Continued. 

2.  But  an  agreement  to  give  further  time  to  redeem  from  sheriff's 
sale  of  land,  made  after  the  expiration  of  twelve  months  from  the  day 
of  sale,  would  not  be  obligatory,  if  made  without  consideration,  or 
if  resting  in  parol,  when  the  statute  of  frauds  is  set  up.  Such  a 
promise  could  not  operate  as  a  fraud  upon  the  debtor  by  inducing 
him  to  sleep  upon  his  right  of  redemption,  as  such  right  would  not 
then  exist.    Lucas  v.  Nichols  et  al.  41. 

Limitation. 

3.  Bill  to  redeem  from  mortgage — when  barred.  See  LIMITA- 
TIONS, 9. 

RELEASE. 
Release  op  surety.    See  SURETY,  1  to  6. 

RELIGIOUS  SOCIETIES. 
Selection  of  pastor  of  a  church. 

In  whom  authority  vested — and  of  enjoining  pastor  from  officiating. 
See  INJUNCTIONS,  2. 

REMEDIES. 
For  mere  error  in  a  judgment. 

1.  Remedy  by  appeal — not  in  chancery.    See  CHANCERY,  27. 
Remedy  on  promissory  note. 

2.  When  in  chancery.    See  same  title,  19. 
Judgment  for  money  bet  on  election. 

3.  Equity  will  not  relieve.    See  same  title  25. 
Judgment  on  gambling  debt. 

4.  Equity  will  relieve.    Same  title,  26. 
Excessive  speed  of  railway  trains  in  cities. 

5.  Remedy  to  recover  damages  occasioned  thereby.    See  ACTIONS,  2. 
For  obstructing  public  highway. 

6.  Remedy  in  respect  to  removal  of  obstructions.  See  MANDAMUS,  3. 
Against  married  women. 

7.  Remedy  at  law.     See  MARRIED  WOMEN,  2. 

Remedy  governed  by  the  lex  fori.    See  LEX  LOCI  LEX  FORI. 

TO  RECOVER   HOMESTEAD  RIGHT. 

8.  After  foreclosure.    See  HOMESTEAD,  13. 
Remedy  against  surviving  partner. 

9.  At  the  suit  of  representatives  of  deceased  partner.  \  See  PART- 
NERSHIP, 8. 

RENTS. 

Whether  rents  pass  with  the  land.    See  CONVEYANCES,  1,  2. 

RENTS  AND  PROFITS. 
When  taken  into  account. 

On  bill  to  recover  homesUad  right.    See  HOMESTEAD,  5  to  9. 

41— 66th  III. 
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REPLEVIN. 
Title  necessary  to  maintain  action. 

1.  Where  the  plaintiff  had  leased  land  for  a  share  in  the  crops,  his 
portion  to  be  delivered  to  him  in  cribs  and  then  to  be  measured,  and 
before  the  crops  had  been  gathered  it  was  levied  upon  as  the  property 
of  the  tenant,  whereupon  the  landlord  brought  replevin  for  the  same: 
Held,  that  the  plaintiff  could  not  maintain  the  action,  as  he  had  no 
such  property  in  the  crops  until  they  were  gathered  and  divided  as  to 
entitle  him  to  maintain  replevin.    Sargent  v.  Courrier,  245. 

RESPONDEAT  SUPERIOR. 
Torts  op  contractors. 

1.  Where  the  contractors  of  a  railway  company  are  guilty  of  tres- 
passes upon  the  land  of  another,  in  constructing  the  road,  the  compa- 
ny will  be  liable  for  their  acts;  and  if  the  injury  is  wanton  or  wilful 
the  company  may  be  required  to  respond  in  exemplary  damages. 
JRockford,  Mock  Island  and  St.  Louis  Railroad  Co.  v.  Wells,  321. 

RETURN  UPON  PROCESS.    See  PROCESS,  4,  5. 
RIGHT  OF  WAY.    See  EMINENT  DOMAIN. 

SALARIES. 
Of  judges  of  inferior  courts. 

1,  Court  of  common  pleas  of  the  cities  of  Elgin  and  Aurora.  The 
Common  Pleas  courts  of  the  cities  of  Elgin  and  Aurora  being  inferior 
courts  of  record,  within  the  meaning  of  the  act  of  March  29,  1872, 
relating  to  the  salaries  of  the  judges  of  such  courts,  etc.,  and  the  law 
providing  that  one  judge  shall  hold  the  court  in  both  of  such  cities, 
such  judge  is  not  entitled  to  receive  a  salary  of  $1500  from  each  of 
said  cities,  but  only  that  sum  from  both.  The  People  ex  rel.  Montony 
v.  The  City  Council,  etc.  of  the  city  of  Elgin,  507. 

SALES. 
When  sale  complete. 

1.  So  as  to  pass  the  title.  As  between  vendor  and  vendee,  the  title 
to  personal  property  passes  without  any  delivery  whenever  the  sale 
is  completed ;  and  an  agreement  to  sell  an  article  by  weight,  when 
the  article  is  identified  or  separated  from  other  like  articles,  and  the 
price  is  agreed  upon  between  the  parties,  will  be  a. complete  sale,  if 
the  parties  intended  it  as  such,  although  the  article  has  not  been 
weighed.  Whether  a  sale  is  complete  so  as  to  pass  the  title,  is  a  ques- 
tion of  fact  for  the  jury.    Seckel  et  al.  v.  Scott  et  al.  106. 

2.  Delivery  of  possession  and  payment,  as  concurrent  acts.  Where  a 
contract  was  made  for  the  sale  of  personal  property  and  the  assign, 
ment  of  a  lease  for  the  building  in  which  the  fixtures  were,  and  the 
delivery  of  possession  of  the  leased  property  and  fixtures,  and  the 
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payment  of  the  balance  of  the  consideration,  were  made  concurrent 
acts:     Held,  that  the  title  to  no  portion  of  the  property  would  pass 
until  these  acts  were  performed.    Roddin  et  al.  v.  Shurley  et  al.  23. 
Delivery  to  an  agent. 

3.  In  a  suit  to  recover  for  the  value  of  lumber  furnished  the  defend- 
ant, and  used  in  a  building,  the  court  instructed  the  jury,  that  if  the 
plaintiff  sold  and  furnished  the  materials  claimed  in  his  bill,  to  the 
defendant,  delivered  them  at  the  place  where  the  building  was  being 
erected,  to  the  defendant  or  its  agents  or  employees,  and  that  the  same 
was  received  and  used  in  the  building  and  erecting  the  church,  then 
they  should  find  for  the  plaintiff  and  assess  his  damages  at  the  value 
of  the  materials  furnished:  Held,  that  the  instruction  was  not  errone- 
ous, but  required  the  jury  to  find  more  than  was  necessary  to  entitle 
the  plaintiff  to  recover.    Pres.  Church  of  New  Boston  v.  Emerson,  269. 

Time  of  delivery. 

4.  Under  a  contract  of  sale.  The  plaintiff,  by  a  written  contract 
with  defendant,  agreed  to  deliver  to  the  latter,  after  the  first  day  of 
December,  and  before  the  first  day  of  the  following  January,  two 
hundred  hogs,  on  demand,  at  a  certain  railroad  station,  for  which  he 
was  to  be  paid  seven  cents  per  pound,  on  delivery.  No  demand  was 
ever  made  for  the  hogs,  and  the  first  of  January  fell  on  Sunday.  On 
the  Friday  previous,  the  parties  met,  and  the  defendant  said  he  did 
not  want  the  hogs  on  Sunday,  but  would  take  them  on  the  following 
Monday.  It  was  finally  agreed  that  the  plaintiff  should  meet  defend- 
ant on  Saturday,  for  the  purpose  of  arranging  for  keeping  the  hogs 
a  week  longer.  The  plaintiff  went  to  the  place  appointed,  but  did 
not  happen  to  meet  the  defendant.  The  plaintiff  delivered  the  hogs 
at  the  station,  at  eleven  o'clock  p.  m.  of  the  second  day  of  January, 
but  the  defendant  had  left  before,  having  waited  until  about  dark. 
On  the  next  day,  defendant  was  notified  of  the  delivery  at  the  station, 
but  he  refused  to  accept  the  hogs,  claiming  that  they  were  not  deliv- 
ered according  to  the  contract :  Held,  under  the  facts  and  circum- 
stances, an  offer  to  deliver  the  hogs  on  Tuesday,  at  the  station,  was 
sufficient  to  entitle  the  plaintiff  to  recover.  The  jury  were  warranted 
in  finding  that  an  earlier  delivery  had  been  dispensed  with  by  the 
conduct  of  the  purchaser.    Scott  et  al.  v.  Miller,  273. 

Accidental  destruction  before  delivery. 

5.  When  an  excuse  for  non-delivery.  Where  the  defendants  sold  the 
plaintiffs  their  entire  lot  of  butter  at  fourteen  cents  per  pound,  the 
terms  of  the  sale  being  that,  immediately  upon  the  closing  of  the 
bargain,  the  buyers  were  to  take  at  the  store  of  the  sellers  and  pay 
for  100  firkins,  and  pay,  as  earnest  money,  $2  for  each  of  the  remain- 
ing firkins,  which  they  were  to  take  at  the  sellers'  store  and  pay  the 
balance  of  the  price  within  thirty  days ;  and  where  they  took  and 
paid  for  at  the  time  125,  and  soon  after  16,  making  in  all  141  firkins, 
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and  paid  the  earnest  money  on  the  remaining  109  firkins,  and  before 
these  last  were  taken  it  was  destroyed  hy  the  Chicago  fire  without 
fault  on  the  part  of  the  sellers :  Held,  in  an  action  by  the  purchasers 
to  recover  damages  for  the  non-delivery  of  the  remainder  thus 
destroyed,  the  declaration  showing  a  completed  sale,  that  the  acci- 
dental destruction  was  a  complete  defense  to  the  action.  Seckel  et  al. 
v.  Scott  et  al.  106. 
Conditional  sale. 

6.  With  privilege  to  return  the  property  if  found  defective.  In  a 
suit  to  recover  the  unpaid  price  of  horses  sold,  which,  it  was  alleged, 
were  conditionally  sold  with  the  privilege  of  returning  the  same 
within  thirty  days,  or  a  reasonable  time  after  the  trade,  if  they  proved 
unsound  or  not  true  in  harness,  the  defendant  asked  the  court  to 
instruct  the  jury  that  if  he  offered  to  return  the  horses  for  the  reason 
that  they  were  unsound,  or  not  true  in  harness,  and  the  offer  was 
refused,  then  he  was  discharged  from  any  further  performance  of 
the  contract:  Held,  that  the  instruction  was  properly  refused,  as  it 
only  required  the  jury  to  find  that  the  offer  to  return  was  made  for 
the  reasons  stated,  when  the  question  of  their  unsoundness  and 
unwillingness  to  work  at  the  time  of  such  offer  should  also  have 
been  submitted  as  a  further  fact  to  be  found  by  the  jury.  Driscoll  v. 
Duryee,  35. 

Contract  for  sale  of  grain. 

7.  Effect  of  tender  and  refusal  upon  rights  of  purchaser.  Where, 
by  the  terms  of  a  contract  for  the  sale  and  delivery  of  grain,  the  seller 
had  the  option  of  fixing  the  time  of  delivery  at  any  time  before  the 
end  of  the.  year,  and  exercised  such  option  within  the  time  allowed, 
by  tendering  warehouse  receipts  for  the  grain,  at  the  rooms  of  the 
board  of  trade,  and  offering  to  make  the  tender  at  the  purchaser's 
office,  if  he  would  state  where  it  was,  and  by  giving  notice  at  the 
same  time  that,  if  he  refused,  the  seller  would  terminate  the  contract, 
which  was  refused :  Held,  that,  by  such  tender  or  offer  to  perform, 
and  refusal,  the  purchaser  ceased  to  have  the  right  to  insist  upon 
the  agreement,  and  could  not  maintain  an  action  for  the  non-per- 
formance of  the  contract.     Wight  et  al.  v,  Gardner,  94. 

8.  Offer  to  perform  by  seller — as  to  the  place.  Where  a  tender  of 
warehouse  receipts  for  grain  was  made  by  the  seller,  to  the  purchaser 
at  the  board  of  trade,  with  an  offer  to  tender  the  same  at  the  pur- 
chaser's office,  if  he  would  state  where  it  was,  which  tender  was 
refused  without  assigning  any  reason,  or  stating  the  place  of  his 
office,  or  requiring  the  offer  to  perform  to  be  made  there:  Held,  that 
the  tender  was  sufficient,  and  the  refusal  obviated  the  necessity  of  a 
tender  at  the  office  of  the  purchaser.    Ibid.  94. 

9.  When  offer  to  perform  not  necessary — tender  of  warehouse  receipts. 
An  offer  to  perform  is  not  necessary  where  the  other  party  dispenses 
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■with  it;  and  where  a  purchaser  of  grain,  when  offered  warehouse 
receipts  for  the  same,  insisted  upon  settling  the  matter  by  an  unau- 
thorized resolution  of  the  board  of  trade,  his  not  accepting  the 
receipts,  when  offered,  without  making  any  objection  to  their  char- 
acter or  assigning  any  reason  for  his  refusal,  requiring  something 
further  to  be  done,  it  was  held  to  dispense  with  any  further  offer  to 
perform  at  a  different  place  by  the  seller,  to  entitle  him  to  terminate 
the  contract.     Wight  et  al.  v.  Gardner,  94. 

10.  Tender  of  receipts  for  grain  conditionally  purchased.  Where  a 
party,  who  had  agreed  to  sell  and  deliver  a  certain  quantity  of  grain, 
made  a  tender  of  warehouse  receipts  of  the  grain:  Held,  that  the  fact 
of  the  seller  having  bought  the  receipts  upon  condition  the  purchaser 
accepted  them,  could  not  be  urged  against  the  tender.  It  was  enough 
that  they  would  have  been  absolutely  his  had  he  accepted  them. 
Ibid.  94. 

11.  Not  necessary  to  keep  tender  good,  in  case  of  a  contract  of  sale. 
Where  a  tender  is  not  made  to  discharge  a  debt,  but  in  performance 
of  a  contract  to  deliver  property  to  a  purchaser  in  compliance  with 
the  terms  of  an  agreement,  and  it  is  refused,  it  is  not  necessary  to 
keep  the  tender  good,  but  the  party  tendering  may  declare  the  con- 
tract at  an  end,  and  the  seller  may  dispose  of  it  afterwards  as  he 
chooses.    Ibid.  94. 

Termination  of  contract  by  seller. 

12.  For  fault  of  the  buyer — rights  of  the  parties.  As  personal 
property  does  not  vest  in  the  purchaser  by  an  executory  contract, 
when  it  is  terminated  by  the  seller  on  account  of  the  purchaser 
refusing  to  accept  and  pay  for  the  same,  the  purchaser  has  no  subse- 
quent right  to  demand  and  compel  a  delivery,  nor  has  the  seller 
thereafter  any  right  to  tender  and  compel  the  buyer  to  receive.  In 
such  a  case,  the  purchaser  loses  all  right  to  claim  the  property  or 
any  interest  therein,  and  the  seller  may  recover  damages  for  the  breach 
of  the  contract.    Ibid.  94. 

Judicial  sales. 

13.  When  void,  whether  purchaser  may  recover  back  purchase  money. 
The  city  of  Chicago  had  procured  judgment  and  an  order  for  the  sale 
of  a  lot  for  the  non-payment  of  a  special  assessment  thereon,  for  the 
extension  of  an  avenue,  and  at  the  sale  the  plaintiff  became  the  pur- 
chaser and  received  a  certificate  of  purchase ;  but  before  he  received 
a  deed,  the  owner  of  the  lot,  on  bill  in  chancery  against  the  plaintiff, 
the  city  and  its  officers,  obtained  a  decree  enjoining  the  projected 
improvement,  declaring  the  sale  to  be  void,  and  ordering  the  surren- 
der of  the  certificate  of  purchase  and  its  cancellation:  Held,  that  the 
plaintiff  was  entitled  to  recover  from  the  city  the  sum  paid  by  him 
for  the  lot.     Wells  v.  City  of  Chicago,  280. 
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14.  Sale  of  land — when  may  be  made  en  masse.  When  an  officer 
charged  with  the  sale  of  land  under  a  decree  of  court,  offers  the  prem- 
ises in  separate  parcels  and  receives  no  bids,  it  is  not  error  to  then 
proceed  to  sell  the  same  en  masse.  Van  Valkenburg  et  al.  v.  Trustees 
of  Schools,  103. 

15.  Disposition  of  surplus  on  sale  under  mechanic's  lien.  See 
LIENS,  4. 

SCHOOLS. 
Districting  townships. 

1.  The  trustees  of  schools  hare  power,  under  the  school  law,  to 
district,  and  it  is  made  their  duty  to  district  their  township  into  proper 
divisions  to  suit  the  wishes  and  convenience  of  a  majority  of  the 
inhabitants  thereof,  for  school  purposes.  In  this,  they  are  vested  with 
a  large  discretion,  and  courts  will  not  attempt  to  control  its  exercise, 
except  in  a  palpable  case  where  a  plain  violation  of  law  is  manifested ; 
and  if  they  err  in  their  action,  and  no  fraud,  gross  injustice,  oppres- 
sion or  corruption  is  shown,  the  courts  will  not  interfere.  School 
Directors  et  al.  v.  Trustees  of  Schools  et  al.  247. 

2.  And  where  it  may  be  that  the  trustees  were  vacillating,  and 
lacked  firmness,  and  made  frivolous  excuses  for  failing  to  rescind 
their  order  in  making  the  districts,  and  violated  promises  not  to 
re-district,  and  their  action  may  not  have  shown  the  highest  wisdom, 
it  will  not  be  inferred  from  such  facts  that  they  were  actuated  by  fraud 
or  corrupt  motives.    Ibid.  247. 

SERVICE  OF  PROCESS.    See  PROCESS,  1,  2. 

SLANDER. 
Of  the  pleadings  and  proofs. 

1.  Plea  of  justification  with  the  general  issue,  no  evidence  of  the  speak- 
ing. Where,  in  an  action  for  slander,  the  plea  of  not  guilty  is  filed, 
notwithstanding  pleas  of  justification  are  also  filed,  the  plaintiff  must 
prove  the  speaking  of  the  words  alleged,  and  the  pleas  can  not  be 
used  to  convict  the  defendant,  nor  will  he  be  bound  to  make  his  defense 
until  he  is  proven  guilty.     Farnan  v.  Childs,  544. 

2.  In  an  action  for  slander,  where  the  defendant  filed  the  general 
issue,  and  pleas  justifying  the  speaking  of  the  words,  the  court 
instructed  the  jury,  for  the  plaintiff,  "  that  if  the  defendant  has  filed 
pleas  justifying  the  speaking  of  the  words  charging  the  plaintiff,  etc., 
and  made  no  effort  to  prove  the  same,  the  jury  may  take  that  fact  into 
consideration  in  aggravation  of  damages."  The  plaintiff  failed  to 
prove  the  speaking  of  the  words:  Held,  that  the  instruction  was 
clearly  wrong,  and  calculated  to  mislead  the  jury.    Ibid.  544. 
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SPECIAL  ASSESSMENTS. 
Liability  of  property  op  a  city. 

1.  In  the  absence  of  express  statutory  authority  to  levy  special 
assessments  upon  the  real  estate  of  a  city,  no  such  power  can  be 
implied,  from  the  very  nature  and  purpose  of  creating  such  corporate 
body,  nor  has  a  city  or  its  officers,  in  absence  of  expresss  authority, 
the  power  to  tax  its  property  for  the  purpose  of  raising  revenue  for 
the  city.  Therefore,  when  the  city  of  Chicago  made  a  special  assess- 
ment upon  its  own  property  under  which  its  real  estate  was  sold,  it 
was  held  that  the  sale  was  void  and  conferred  no  title  on  the  purcha- 
ser, or  right  to  demand  redemption  in  double  amount  for  which  the 
property  was  sold.    Taylor  v.  The  People  ex  rel.  Reed,  322. 

2.  Former  decision  explained.  In  the  case  of  Scammon  v.  The  City 
of  Chicago,  42  111.  192,  it  was  said  that  the  real  estate  of  the  city,  ben- 
efited by  a  public  improvement,  should  be  assessed,  but  the  court  did 
not  say,  or  intend  to  say,  that  it  should  be  advertised  and  sold  like  the 
property  of  individuals.  Such  an  assessment,  when  made,  and  the 
amount  ascertained,  should  be  paid  for  the  improvement  by  the  city 
out  of  the  general  fund.    Ibid.  322. 

Op  a  second  assessment. 

3.  For  the  same  purpose.  While  it  is  true  that  all  payments  of 
special  assessments  for  public  improvements,  even  though  they  were 
void,  must  be  taken  into  consideration,  and  allowed  upon  a  new  assess- 
ment or  proceeding,  under  section  36  of  the  charter  of  the  city  of  Chi- 
cago, yet,  when  the  owner  of  land  so  assessed,  in  a  suit  against  the 
city,  repudiated  the  validity  of  the  proceedings  and  had  them  declared 
null  and  void,  and  the  city  enjoined  from  proceeding  under  them,  the 
first  assessment  and  its  payment,  by  a  sale  of  the  land,  will  not  pre- 
vent a  re-assessment  for  the  same  improvement  should  it  be  again 
ordered.     Wells  v.  City  of  Chicago,  280. 

Publication  of  notice. 

4.  In  what  manner  proven.    See  EVIDENCE,  21. 

SPECIFIC  PERFORMANCE.    See  CHANCERY. 

STATUTES. 
Construction  op  statutes. 

1.  General  rule.  In  construing  statutes,  courts  are  required  to 
give  to  language,  when  the  sense  will  bear  it,  the  usual  and  popular 
meaning  attached  to  the  words  employed.  Stuart  v.  Hamilton,  253. 

Statutes  construed. 

2.  Mechanic's  lien  in  favor  of  sub-contractors.  Act  of  1869  construed 
in  Ahem  et  al.  v.  Evans,  125.     See  LIENS,  2. 

3.  Mechanic's  lien — altering  and  ornamenting  a  house  already  erected. 
Acts  of  1845  and  1869  construed  in  Bryan  v.  Whitford  et  al.  33.  See 
LIENS,  1. 
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4.  Competency  of  witnesses  on  the  presentation  of  claims  against 
estates.  Act  of  1867  construed  in  Byers  v.  Thompson,  421.  See  WIT- 
NESSES,  2. 

5.  Witnesses — competency  of  a  party,  under  act  of  1867.  Donlevy  v. 
Montgomery  et  al.  227.    See  WITNESSES,  3. 

6.  Landlord  and  tenant — double  rent  for  holding  over.  The  statute 
construed  in  Stuart  v.  Hamilton,  253.  See  LANDLORD  AND  TEN- 
ANT, 2. 

7.  Additional  bond  on  appeal  in  forcible  detainer.  The  statute  on 
that  subject  construed  in  Ryder  v.  Meyer,  40.  See  APPEAL  BONDS,  7. 

8.  Change  of  venue  in  capital  cases.  Act  of  1861  construed  in  Raf- 
ferty  v.  The  People,  .118.    See  VENUE,  2. 

9.  Taxation  to  refund  private  subscription  to  pay  bounty  to  volunteers, 
under  act  of  February  2, 1865.  Sullivan  v.  The  State  of  Illinois,  75.  See 
TAXATION,  3. 

10.  Surviving  partners — of  their  relation  to  the  representatives  of  the 
deceased  partner — effect  of  the  act  of  1869.  Nelson  v.  Hayner  et  al.  487. 
See  PARTNERSHIP,  6. 

STATUTE  OF  FRAUDS. 
Verbal  lease  for  three  years. 

1.  Where  the  complainant  purchased  of  the  defendant  a  stock  of 
drugs,  and,  as  a  part  of  the  same  transaction,  the  defendant  verbally- 
agreed  to  give  him  a  lease  of  the  store  room  for  three  years  there- 
after at  a  stipulated  rent:  Held,  on  bill  by  the  complainant  for  spe- 
cific performance  of  the  agreement,  and  in  case  that  relief  could  not 
be  granted,  for  compensation  and  indemnity,  that  the  contract  was 
clearly  within  the  Statute  of  Frauds,  and  therefore  no  specific  per- 
formance could  be  decreed.    Strehl  v.  D'Evers,  77. 

Parol  sale  op  land. 

2.  What  performance  will  take  the  case  out  of  the  statute.  Where  a 
father  had  agreed  orally  with  his  son  to  give  him  his  farm,  on  his 
agreement  to  support  his  father  and  mother  during  their  lives,  and 
pay  his  father's  debts  and  certain  sums  to  his  brothers  and  sisters,  and 
there  was  nothing  to  take  the  case  out  of  the  Statute  of  Frauds  except 
the  mere  payment  of  a  part  that  was  to  be  paid  to  his  co-heirs,  the 
support  of  the  parents  for  a  short  time,  and  possession,  not  exclusive, 
but  that  of  a  son  in  connection  with  his  father,  and  where  the  son 
had  made  no  improvements  on  the  land:  Held,  that  such  partial  pay- 
ment of  the  consideration  and  such  sort  of  possession  was  not  a  suffi- 
cient part  performance  to  take  the  case  out  of  the  Statute  of  Frauds. 
Cronk  et  al.  v.  Trumble,  428. 
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3.  Where,  under  a  parol  contract,  land  was  partly  purchased,  and 
$10  paid  down,  and  partly  given  in  consideration  of  the  erection  of 
a  blacksmith  shop,  the  land  not  being  worth  over  $25,  and,  as  the 
result  of  the  negotiation,  possession  was  taken  by  the  complainant, 
and  improvements  made  by  him  on  the  land  to  the  value  of  $300  to 
$500 :  Held,  that  these  facts  were  sufficient  to  take  the  case  out  of  the 
operation  of  the  Statute  of  Frauds,  on  bill  in  equity  seeking  a  specific 
performance.    Northrop  v.  Boone,  368. 

Parol  extension  of  time  for  redemption. 

4.  Within  the  statute.    See  REDEMPTION,  2. 

SUBSCRIPTION. 
Before  organization  of  corporation. 

1.  Where  a  party  made  a  subscription  to  a  church  before  its  or- 
ganization in  fact,  it  was  held,  that  it  inured  to  the  benefit  of  the  cor- 
poration thereafter  created.  Willard  v.  Trustees  Meth.  E.  Church  of 
RocJcville  Centre,  55. 

SURETY. 
Release  of  surety. 

1.  By  surrender  of  collateral.  At  the  time  of  the  execution  of  a  note 
to  a  bank,  the  principal  deposited  with  the  bank  certain  other  notes 
as  collaterals  for  the  protection  of  the  surety  in  his  note.  The  surety 
then  left  the  United  States,  giving  his  brother  a  general  power  of 
attorney  to  transact  any  and  all  his  business.  After  this  note  had  ma- 
tured, and  before  the  surety's  return,  the  principal  induced  the  bank, 
with  the  consent  of  the  surety's  brother  and  agent,  to  discount  a  $325 
note,  one  of  the  collaterals,  of  which  $100  was  paid  to  the  principal, 
$150  applied  in  payment  of  another  note  the  bank  held  on  him  and 
others,  $35  applied  to  balance  the  principal's  bank  account,  and  the 
balance  of  $32.44  credited  upon  the  note  sued  on.  In  a  suit  on  the 
note  against  the  principal  and  surety,  it  was  set  up  in  defense  that 
the  consent  of  the  agent  was  procured  by  means  of  representations  by 
the  bank  that  it  held  the  collaterals  as  general  security  for  what  the 
principal  owed  them,  and  that  such  consent  was  upon  the  condition 
that  the  bank  would  assign  the  $150  note  to  the  agent  of  the  surety, 
but  that  the  bank  surrendered  the  same  to  one  of  the  makers,  who 
delivered  the  same  to  the  agent,  whereby  it  was  extinguished.  It  also 
appeared  that  the  principal  gave  the  agent  another  collateral  in  the 
place  of  that  surrendered,  and  that  the  agent  received  the  $150  note 
knowing  it  to  have  been  paid:  Held,  that  an  instruction  to  the  jury 
to  find  for  the  defendant,  if  they  found  from  the  evidence  that  the  col- 
lateral was  surrendered  to  the  principal  under  the  arrangement  made 
between  the  plaintiff,  the  principal  and  the  agent,  and  by  means  of 
the  representations  as  alleged  in  the  plea,  was  erroneous  in  not  leav- 
ing the  jury  to  find  whether  the  agent  did  not  assent  to  the  payment 


650  INDEX. 

SURETY.    Release  op  sukety.    Continued. 

of  the  $150  note,  and  did  not  receive  it  after  its  payment,  without 
indorsement  and  without  objection,  and  as  entirely  ignoring  the  fact 
that  other  collateral  security  was  taken  by  the  agent  in  lieu  of  that 
surrendered  by  the  bank.  First  National  Bank  of  Monmouth  v.  Whit- 
man et  al.  331. 

2.  In  such  a  case,  the  instruction  should  have  been  so  modified  as 
to  have  left  it  to  the  jury  to  say  whether  the  $325  note,  held  as  col- 
lateral,  was  wrongfully  perverted  without  the  consent  of  the  agent  of 
the  surety;  and  it  should  have  distinctly  stated  what  would  consti- 
tute fraud  as  alleged  in  the  plea,  without  a  general  reference  to  the 
plea.    Ibid.  331. 

3.  Extension  of  time  of  payment  to  principal.  Where  the  court  in- 
structed  the  jury,  in  a  suit  upon  a  note  against  a  surety,  in  behalf  of 
the  latter,  in  respect  to  an  extension  of  time  of  payment,  which  was 
made  with  the  knowledge  and,  as  it  was  contended,  with  the  consent 
of  an  agent  of  the  surety  duly  authorized,  that  if  such  extension  was 
made  without  the  consent  or  knowledge  of  the  surety,  they  should 
find  for  the  defendant:  Held,  that  the  instruction  was  erroneous  and 
highly  calculated  to  mislead  the  jury  by  leading  them  to  believe  that 
the  personal  consent  of  the  defendant  was  necessary,  and  that  the  con- 
sent of  his  agent  would  not  be  sufficient.    Ibid.  331. 

4.  Where  there  was  proof  tending  to  show  that  an  extension  of 
time  for  payment  given  the  principal  debtor,  was  allowed  with  the 
consent  of  the  surety's  agent,  and  that  the  surety,  upon  his  return, 
with  a  knowledge  of  the  facts,  promised  to  see  the  debt  paid,  an  in- 
struction given  at  the  request  of  the  surety  in  a  suit  against  him  on 
the  note,  in  regard  to  the  effect  of  such  extension  as  releasing  him, 
which  failed  to  leave  it  to  the  jury  to  find  whether  the  agent  con- 
sented to  the  extension,  and  whether  the  defendant  promised  payment 
afterwards  with  a  knowledge  of  the  facts,  was  held  erroneous.  Ibid. 
331. 

5.  Where  an  extension  is  given  for  the  payment  of  a  note,  to  the 
principal  maker,  in  the  absence  and  without  the  consent  of  the  surety, 
if  the  latter,  upon  being  acquainted  with  the  facts  and  circumstances, 
promises  to  see  the  note  paid,  this  will  bind  him  to  its  payment  not- 
withstanding he  would  otherwise  be  released  by  such  extension.  Ibid. 
331. 

6.  Release  by  neglect  to  sue  in  pursuance  of  contemporaneous  verbal 
agreement.  In  a  suit  upon  a  note  by  the  payee,  against  the  principal 
and  surety  as  makers,  the  court,  at  the  instance  of  the  surety,  in- 
structed the  jury,  if  they  believed,  from  the  evidence,  that,  at  the  time 
of  the  execution  of  the  note,  and  before  signing  the  same,  and  in  con- 
sideration thereof,  the  defendant  surety  instructed  plaintiff  to  sue  and 
collect  the  same  at  its  maturity,  and  that  the  defendant  signed  it  as 
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surety  for  the  other  maker  under  such  arrangement  and  agreement, 
then  the  plaintiff  was  bound  to  sue  upon  the  note,  and  at  least  try  to 
collect  the  same,  and  if  the  plaintiff  failed  to  do  so,  they  should  find 
for  the  defendant :  Held,  that  the  instruction  was  erroneous,  as  the 
written  statutory  notice  to  sue  was  not  given,  and  otherwise  it  sought 
to  modify  and  vary  the  written  contract  of  the  parties  by  parol  testi- 
mony.   JFir$t  National  Bank  of  Monmouth  v.  Whitman  et  al.  331. 

SURRENDER  OF  CHECK. 
In  suit  upon  original  debt. 

1.  Where  a  check  was  given  as  a  means  of  obtaining  the  money 
to  pay  a  note,  the  latter  being  surrendered  up  to  the  maker,  and  the 
check  was  dishonored  for  want  of  funds,  in  an  action  by  the  creditor 
it  was  held  in  nowise  essential  to  a  right  of  recovery  on  the  surren- 
dered note  that  the  check  should  be  produced  on  the  trial;  and  if  it 
were  so,  the  returning  of  the  same  with  the  plaintiff's  deposition  into 
court  was  sufficient,  especially  when  no  objection  was  made  on  the 
trial  that  the  check  was  not  cancelled  or  surrendered.  Heartt  v. 
Rhodes,  351. 

SWAMP  LANDS. 
Whether  subject  to  pre-emption. 

1.  Where  the  selection  of  swamp  lands,  under  the  act  of  Congress 
of  September  28,  1850,  had  been  approved  by  the  officers  of  the  gov- 
ernment, and  a  patent  issued  to  the  State  therefor  under  the  act  of 
Congress  approved  March  3, 1857,  although  the  patent  was  not  in  fact 
issued  until  July  11,  1866:  Held,  that  the  patent  related  back  at  least 
to  the  elate  of  the  approval  of  the  selection,  and  consequently  the 
lands  embraced  in  such  transfer,  whether  in  fact  swamp  land  or  up- 
land, were  not  subject  to  pre-emption  after  that  date,  as  the  United 
States  had  parted  with  its  title.    Smith  v.  Goodell,  450. 

TAXATION. 

Presumption  in  favor  op  assessment. 

1.  Where  an  ..officer  is  fully  invested  with  power  to  make  an  assess- 
ment of  property  for  taxation,  and  exercises  such  power,  the  assess- 
ment will  be  presumed  to  be  valid  until  it  is  shown  to  be  void.  Mun- 
son  v.  Miller,  380. 

Assessor  not  properly  sworn. 

2.  Effect  thereof.  The  fact  that  an  assessor  was  not  sworn  by  a 
proper  officer,  will  afford  no  ground  for  refusing  judgment  for  the 
collection  of  the  delinquent  taxes.  Sullivan  v.  The  State  of  Illinois,  75. 

Bounty  to  volunteers. 

3.  Taxation  to  refund  private  subscriptions  for.  Under  the  act  of 
February  2, 1865,  authorizing  the  levy  of  a  tax  to  pay  bounties  to  vol- 
unteers, etc.,  an  implied  power  was  given  to  levy  and  collect  a  tax  to 
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refund  money  advanced  by  individuals,  after  the  passage  of  the  act, 
on  the  faith  of  the  expected  tax.    Sullivan  v.  The  State  of  Illinois,  75. 
Tax  title. 

4.  Tinder  act  of  March  3, 1845— -former  decision.  In  McLaughlin  v. 
Thompson,  55  111.  249,  this  court  held  the  tax  title  void,  because  the 
judgment  under  which  the  sale  was  had  included  a  county  tax  levied 
by  the  county  commissioners'  court  at  its  June  term,  1845,  while  the 
act  approved  March  3,  1845,  required  it  be  levied  at  the  March  term. 
That  decision  was  made  under  the  misapprehension  that  the  act  re- 
ferred to  was  then  in  force,  whereas  it  did  not  take  effect  until  Sep- 
tember 10,  1845.  The  tax  sale  was  therefore  not  invalid  on  that 
ground.     Thompson  v.  McLaughlin,  407. 

5.  Copy  of  advertisement  and  certificate  of  publication  must  be  filed 
with  report.  On  the  trial  of  an  action  of  ejectment,  the  plaintiff  of- 
fered in  evidence  a  deed  made  for  the  land  on  a  sale  in  1846  for  the 
taxes  of  1845.  The  collector's  report  was  also  offered,  but  it  did  not 
appear  that  the  collector  filed  in  the  court  in  which  he  applied  for 
judgment,  with  his  report,  a  copy  of  the  advertisement  of  the  lands 
and  a  certificate  of  its  due  publication,  as  required  by  the  statute : 
Held,  this  was  essential  to  the  validity  of  the  tax  title.     Ibid.  407. 

Questioning  tax  title. 

6.  Preliminary  proof  to  enable  party  to  question  tax  title.  Where  a 
defendant  is  in  the  possession  of  land  with  a  claim  of  title,  this  will 
be  sufficient  to  bring  him  within  the  requirements  of  section  73  of 
the  revenue  act  of  1845,  and  enable  him  to  question  the  title  acquired 
by  a  collector's  deed.     Ibid.  407. 

Question  of  illegality  op  tax. 

7.  When  it  arises.  Where  the  plaintiff  sued  a  tax  collector  in  tres- 
pass for  levying  upon  personal  property  for  the  taxes  of  a  third  per- 
son, and  the  plaintiff  set  up  that  a  portion  of  the  taxes  were  illegal: 
Held,  that  the  legality  of  the  taxes  was  not  a  material  question  in  the 
case,  as,  if  the  property  belonged  to  the  plaintiff,  it  mattered  not 
whether  the  tax  was  legally  or  illegally  assessed.  Dunning  v.  Fitch,  51. 

Enjoining  collection  op  tax.    See  INJUNCTIONS,  3,  4,  5. 

TENDER. 

Sufficiency  of  a  tender. 

1.  To  defeat  a  sale  under  power  in  a  mortgage.  Where  a  mortgage 
was  given  to  secure  the  payment  of  four  notes,  and  the  mortgagee 
assigned  the  note  first  falling  due,  to  A,  and  the  two  next  to  B,  retain- 
ing the  other,  and  the  mortgagor  substituted  other  notes  with  personal 
security  in  lieu  of  the  last  three,  the  first  two  being  made  paj^able  to 
B,  and  the  last  to  the  mortgagee,  and  C  purchased  one  of  the  notes 
given  to  B,  and  A  transferred  his  note,  being  the  first  of  the  series,  to 
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D,  and  he  to  E,  and  lie  to  F,  who  sold  it  to  G,  who  had  acquired  the 
equit}-  of  redemption  to  the  mortgaged  premises,  and  C  tendered  the 
amount  due  on  the  first  note,  which  was  refused:  Held,  that  such 
tender  was  sufficient  to  prevent  a  sale  of  the  premises  under  a  power 
contained  in  the  mortgage,  and  ground  for  setting  any  such  sale  aside. 
Floweret  al.  v.  Elwood  et  al.  438. 

2.  Sufficiency  when  no  objection  is  made.  Where  a  party,  holding 
one  of  a  series  of  notes  secured  by  a  mortgage  containing  a  power  of 
sale,  made  a  tender  of  the  amount  due  upon  a  note  for  which  the 
premises  were  sold,  before  such  sale,  but  the  tender  included  nothing 
to  the  person  making  the  sale  as  his  fee,  or  for  his  time  in  going  to 
the  place  of  sale,  but  was  refused  on  other  grounds,  and  there  being 
no  objection  made  on  this  account:  Held,  that  the  tender  was  suffi- 
cient to  prevent  the  sale.    Ibid.  438. 

Who  may  make  a  tender. 

3.  To  prevent  sale  under  power  in  a  mortgage.  Where  a  tender  of 
payment  of  a  note,  secured  by  mortgage,  was  made  before  sale  under 
a  power  therein  contained,  by  a  person  holding  another  one  of  the 
notes  secured  in  the  same  mortgage:  Held,  that  the  latter  had  such 
an  interest  in  the  mortgaged  premises  as  authorized  him  to  make  the 
tender,  and  that  it  mattered  not  whether  the  note  for  which  the  prop- 
erty sold,  was  a  prior,  equal  or  subsequent  lien,  as  in  either  event  he 
had  a  right  to  pay  the  note  and  prevent  the  sale.    Ibid.  438. 

Under  contract  for  sale  of  grain. 

4.  Of  a  tender  on  the  part  of  the  seller.    See  SALES,  7  to  11. 

TIME. 
Rule  for  computing. 

1.  Where  the  law  required  a  notice  to  be  posted  six  days  before 
the  day  of  sale,  and  the  notice  was  posted  on  the  afternoon  of  the  fif- 
teenth of  the  month,  of  a  sale  to  take  place  on  the  21st  day  of  the  same 
month :  Held,  that  the  notice  of  the  sale  was  legally  posted,  as  in 
computing  the  number  of  days,  the  day  on  which  it  was  put  up  must 
be  included  as  one  of  them  and  be  reckoned  as  one  day,  the  law  not 
recognizing  a  part  of  a  day.    Faulds  v.  The  People,  210. 

TRESPASS. 
Whether  the  action  will  lie. 

1.  Trespass  de  bonis  asportatis.  In  order  to  maintain  trespass  for 
taking  and  carrying  away  personal  property,  the  plaintiff  must  be  the 
owner  of  the  property,  or  in  possession,  at  the  time  of  the  alleged 
trespass.  The  mere  fact  that  he  had  a  lien  upon  the  property  as  land- 
lord for  rent  due,  will  not  enable  him  to  maintain  the  action ;  neither 
will  the  levy  of  a  distress  warrant  by  him  upon  the  property,  where 
no  sale  is  shown,  and  it  does  not  appear  to  have  been  in  his  actual 
possession.    Dunning  v.  Fitch,  51. 
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Trespass  quare  clausum  fregit. 

2.  Of  the  possession  necessary  to  maintain  action.  It  is  sufficient,  in 
an  action  of  trespass,  that  the  plaintiff  was  in  the  possession  of  the 
property  trespassed  upon.  It  is  not  necessary  that  his  possession 
should  be  an  exclusive  one.    McGormick  v.  Huse,  315. 

3.  Where  the  plaintiff's  instructions,  as  asked,  state  the  possession 
necessary  to  be  found  to  sustain  the  action,  it  will  be  error  for  the 
court  to  modify  the  same  by  requiring  the  jury  to  find  that  his  pos- 
session was  ^actual  and  exclusive,"  as  such  modification  is  calculated 
to  mislead  the  jury.    Ibid.  315. 

Cattle  trespassing. 

4.  What  force  may  be  used  to  prevent.    See  ANIMALS,  1,  2. 

TRUSTS  AND  TRUSTEES. 
Fiduciary  dealing  with  trust  fund. 

1.  Can  not  become  a  purchaser.  Executors,  trustees,  and  those  sus- 
taining fiduciary  relations,  can  not  purchase  property  at  their  own 
sale,  even  through  the  intervention  of  another  acting  ostensibty  as  the 
purchaser.  Such  a  sale  is  fraudulent  per  se,  and  can  be  sustained  by 
no  explanations  which  do  not  disprove  the  facts.  Nelson  v.  Hayner 
etalA81. 

2.  Reason  of  the  rule.  This  doctrine  is  based  upon  an  inflexible 
rule  of  public  policy  which  forbids  those  acting  in  a  fiduciary  capa- 
city from  bringing  their  own  personal  interest,  in  any  way,  into  con- 
flict with  that  which  their  duty  requires  them  to  do  on  behalf  of  their 
cestuis  que  trust.    Ibid.  487. 

Surviving  partners. 

3.  Are  trustees  of  the  representatives  of  the  deceased  partner.  See 
PARTNERSHIP,  5,  6. 

Limitations. 

4.  Application  of  tlie  statute  in  case  of  trusts.  See  LIMITA- 
TIONS, 13. 

UNDUE  INFLUENCE. 
In  procuring  the  execution  op  a  deed. 

Sufficiency  of  proof  in  respect  thereto.    See  EVIDENCE,  17. 

USURY. 

What  constitutes. 

1.  To  an  action  upon  a  promissory  note  for  $5054,  the  defendants 
pleaded  that,  on  the  day  of  the  date  of  the  same,  they  were  indebted 
to  the  plaintiff  in  the  sum  of  $4356.89,  and  that  plaintiff  then  con- 
tracted with  defendants  to  forbear  collecting  the  same  for  one  year, 
in  consideration  that  they  would  give  to  him  their  note  for  such  sum 
and  interest  thereon  for  one  year,  at  the  rate  of  sixteen  per  cent  per 


INDEX.  655 


USURY.    What  constitutes.     Continued. 

annum  added  thereto  as  principal,  with  ten  per  cent  interest  thereon 
after  maturity,  to  which  defendants  agreed,  and  gave  the  note  sued  on, 
and  that  there  was  no  other  consideration  for  the  same,  and  that  defend- 
ants had,  from  time  to  time,  paid  on  such  note  $4468,  that  being  more 
than  the* original  indebtedness,  and  that  therefore  the  plaintiff  ought 
not  to  recover  anything,  because  the  contract  was  usurious:  Held, 
that  the  plea  was  good,  and  presented  a  complete  bar.  Wilday  et  al. 
v.  Morrison,  532. 

Forfeiture. 

2.  Under  usurious  contract.  When  usury  is  added  to  the  principal 
debt  for  one  year,  and  the  contract  provides  for  only  the  legal  rate 
after  maturity,  it  is  but  one  contract  for  the  reservation  of  usurious 
interest,  and  is  vicious  in  all  its  parts,  no  matter  in  what  mode  the 
interest  may  be  expressed  to  be  paid,  and  the  creditor  can  collect  only 
the  principal  debt,  under  the  act  of  January  31, 1857.    Ibid.  532. 

Penalty  if  not  paid  at  maturity. 

3.  Whether  usurious.  Where  a  promissory  note  provides  that,  if 
the  principal  is  not  paid  when  due,  a  greater  rate  of  interest  shall  be 
paid  than  is  allowed  by  law,  and  it  is  made  payable  on  so  long  a  time 
as  not  to  induce  the  belief  that  the  interest  clause  was  intended  as  an 
evasion  of  the  statute,  it  will  not  be  held  to  be  usurious  from  such 
fact  alone.    Ibid.  §32. 

4.  Waiver  of  such  penalty  by  accepting  interest  at  a  less  rate  than 
that  reserved.    See  PROMISSORY  NOTE,  1 

VARIANCE. 
Between  declaration  and  instrument  sued  on. 

1.  Where  an  action  of  debt  is  brought  upon  an  instrument  which 
is  declared  on  as  a  bond  or  sealed  instrument,  and  the  writing  pro- 
duced  on  oyer  has  no  seal,  the  variance  is  fatal,  and  may  be  taken 
advantage  of  on  demurrer.     Chilton  v.  The  People,  use,  etc.  501. 

VENDOR  AND  PURCHASER. 
Inuring  of  title. 

1.  Subsequently  acquired.  Where  a  party  having  no  title,  or  a 
defective  title,  gives  a  mortgage,  in  the  usual  form,  upon  land,  and 
afterwards  acquires  the  legal  title  thereto,  it  will  inure  to  the  benefit 
of  the  mortgagee.    Bybee  v.  Hageman,  519. 

Contract  for  sale  of  grain. 

2.  Rights  of  the  parties  under  certain  circumstances.  See  SALES,  7 
to  11. 

VENUE. 
Change  of  venue. 

1.  In  capital  cases.  Where  one  charged  with  the  crime  of  murder 
filed  his  petition  for  a  change  of  venue,  properly  verified,  showing 
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that  lie  feared  he  would  not  receive  a  fair  and  impartial  trial  in  the 
court  in  which  the  cause  was  pending,  on  account  that  the  inhabit- 
ants of  the  county  were  prejudiced  against  him:  Held,  that  the  court 
had  no  discretion  to  refuse  the  application.  Rafferty  v.  The  People, 
118. 

2.  Act  of  1861  construed.  The  act  of  1861,  relating  to  change  of 
venue  in  criminal  cases,  relates  solely  to  offenses  which  are  not  pun- 
ishable with  death ;  and  as  to  capital  cases,  left  the  law,  as  contained 
in  the  Revised  Statutes  of  1845,  unchanged.     Ibid.  118. 

3.  Improper  change  waived  by  going  to  trial  without  objection.  It 
was  assigned  as  error  that  the  court  improperly  granted  a  change  of 
venue  in  a  civil  case  on  the  third  application  of  the  plaintiff,  after 
two  previous  applications  by  him  had  been  overruled,  but  it  was  held, 
that  the  defendant,  by  going  to  trial  in  the  court  to  which  the  cause 
was  sent,  without  objection,  waived  the  irregularity  and  error,  if  there 
was  any.    Johnson  v.  Von  Kettler,  63. 

4.  How  to  take  advantage  of  error  in  granting  change.  Where  a 
change  of  venue  is  improperly  granted,  the  proper  practice  for  the 
party  complaining  is,  to  move  to  remand-  the  cause  to  the  county 
from  which  it  was  sent,  and  if  his  motion  is  overruled,  take  an 
exception,  and  embody  the  motion  and  ruling  of  the  court  in  a  bill 
of  exceptions.    Ibid.  63. 

VERDICT. 

In  action  on  replevin  bond. 

1.  Must  find  debt  as  well  as  damages.  In  debt  on  a  replevin  bond 
the  verdict  of  the  jury  must  find  the  amount  of  the  debt  as  well  as 
the  damages.  Where  it  finds,  the  latter  only,  it  is  error  to  render 
judgment  thereon.    Bodine  et  al.  v.  Swisher,  536. 

Amending  verdict. 

2.  By  the  court.    See  AMENDMENTS,  2. 

VOID  WRIT. 
Duty  and  liability  op  officer. 

In  respect  to  a  void  writ.    See  OFFICERS,  2. 

WAIVER. 
Improper  change  of  venue. 

1.  Waived  by  going  to  trial.    See  VENUE,  3. 
Right  to  dismiss  an  appeal. 

2.  Waived  by  joinder  in  error.  See  PRACTICE  IN  THE  SU- 
PREME COURT,  3. 

Penalty  in  promissory  note. 

3.  Waiver  thereof  by  accepting  interest  at  a  less  rate.  See  PROM- 
ISSORY  NOTE,  1. 
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WAR. 

Remedies  against  an  alien  enemy. 

1,  Effect  of  a  prohibition  of  commercial  intercourse.  See  ALIEN 
ENEMY. 

Statute  of  limitations. 

2.  Whether  suspended  by  a  state  of  war.    See  LIMITATIONS,  6, 7. 

WAREHOUSE  RECEIPT. 

AS   EVIDENCE  OP  OWNERSHIP. 

1.  Where  one,  having  an  elevator,  and  in  the  habit  of  purchasing 
grain  for  others,  gave  a  warehouse  receipt  stating  that  he  had  received 
a  lot  of  corn  on  storage  for  the  holders  of  the  receipt,  in  well  covered 
cribs,  and  agreeing  to  hold  the  same  for  such  holders,  subject  to  their 
order,  at  the  end  of  which  were  these  words:  "Subject  to  their  order, 
for  all  advances  of  money  on  the  same:"  Held,  that  the  latter  words 
did  not  convert  the  receipt  into  a  mere  pledge,  and  render  the  corn 
liable  to  an  execution  against  the  party  giving  it,  issued  subsequently 
to  the  date  of  the  receipt.    Cool  et  al.  v.  Phillips  &  Carmichael,  216. 

WARRANTY. 
On  the  sale  op  chattels. 

1.  Where  the  purchaser  of  a  lot  of  dried  beef  sued  the  vendor, 
upon  an  alleged  warranty  that  the  beef  was  of  a  certain  quality,  and 
there  was  a  direct  conflict  in  the  evidence  as  to  whether  there  was 
any  warranty,  the  plaintiff  offered  evidence  of  a  guaranty,  written 
under  the  invoice  by  the  vendor  after  the  making  of  the  contract,  and 
signed  by  him :  Held,  that  if  such  guaranty  of  the  quality  was  signed 
in  pursuance  of  the  original  contract,  it  was  conclusive  upon  the 
rights  of  the  parties,  but  if  not  so  signed  it  could  not  strengthen  the 
plaintiff's  cause.     Vogel  v.  Scott  et  al.  426. 

2.  In  such  case  the  court  instructed  the  jury,  that  if  they  believed, 
from  the  evidence,  that  the  defendant  sold  the  plaintiff  a  quantity  of 
dried  beef  hams,  at,  etc.,  and  in  consideration  thereof  gave  his  writ- 
ten warranty,  as  shown  in  the  evidence,  and  there  was  a  breach,  to 
find  for  the  plaintiff:  Held,  that  the  instruction  was  erroneous  as 
being  calculated  to  lead  the  jury  to  believe  they  might  find  for  plain- 
tiff on  the  subsequent  written  guaranty,  independently  of  the  ques- 
tion whether  such  guaranty  was  a  part  of  the  original  contract. 
Ibid.  426. 

Remedy  of  the  buyer. 

3.  On  breach  of  warranty.    See  ASSUMPSIT,  1. 

WITNESSES. 
Competency. 

1.    In  adjudicating  claims  against  estates.    On  the  trial  of  a  claim 
by  a  son  against  the  estate  of  his  deceased  father,  the  administrator 
42— 66th  Ikl. 
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WITNESSES.     Competency.     Continued. 

offered  two  other  sons  of  the  deceased,  who  were  co-heirs  with  the 
claimant,  as  witnesses,  but  the  court  below  refused  to  allow  them  to 
testify :  Held,  that  the  court  erred,  as  they  were  competent  witnesses 
under  the  act  of  1867.    Byers  v.  Thompson,  421. 

2.  Act  of  1867  construed.  The  design  of  the  eighth  section  of  the 
act  of  1867,  relating  to  the  competency  of  witnesses,  which  provides 
that  nothing  in  that  act  should  affect  the  laws  existing  relating  to  the 
settlement  of  estates,  was  to  continue  in  force  the  law  allowing  claim- 
ants to  prove  their  demands  by  their  own  oath,  where  the  administra- 
tor does  not  object,  and  allowing  the  right  to  object  and  require  proof. 
Ibid.  421. 

3.  Of  party  under  act  of  1867.  On  bill  by  the  widow  and  heirs  of 
a  deceased  mortgagor,  against  the  mortgagee,  to  have  an  account 
taken  of  the  sum  due,  it  appearing  that  the  deed  did  not  express  the 
true  amount,  and  for  redemption  from  the  same,  the  complainants 
introduced  a  witness,  not  an  agent  or  party  to  the  suit,  to  testify,  not 
to  any  particular  transaction,  but  to  a  conversation  occurring  between 
the  mortgagor,  in  his  lifetime,  with  the  defendant,  and  then  two  of 
the  complainants  testified  to  conversations  with  the  defendant  after 
the  death  of  the  mortgagor.  Upon  this,  the  court  below  permitted 
the  defendant  to  testify  generally  as  to  the  dealings  and  transactions 
between  him  and  the  mortgagor,  in  his  lifetime:  Held,  that,  under 
the  act  of  1867,  the  defendant's  testimony  should  have  been  limited 
to  the  conversations  testified  to  by  the  complainants  and  their  wit- 
nesses.   Donlevy  v.  Montgomery  et  al.  227. 

Impeachment. 

4.  Where  a  witness  is  shown  to  have  knowingly  testified  falsely  to 
a  material  fact,  and  there  are  no  circumstances  in  the  case  going  to 
corroborate  his  testimony,  then  the  jury  will  have  the  right  to  reject 
all  his  testimony  as  unworthy  of  credit;  but  they  should  not  reject 
such  portions  of  it  as  may  be  corroborated  by  other  unobjectionable 
evidence  in  the  cause.  Chicago  and  Alton  Railroad  Company  v.  But- 
tolfUl. 

5.  Where  the  court  refused  the  following  instruction:  "The  jury 
are  instructed  that  if  they  shall  believe  that  the  plaintiff,  Mrs.  Euttolf, 
has,  in  her  testimony,  knowingly  sworn  falsely  in  any  material  point, 
they  are  at  liberty  to  disregard  all  her  testimony  as  unworthy  of  be- 
lief:" Held,  no  error,  as  it  was  too  broad,  and  left  out  of  considera- 
tion the  element  of  corroboration.    Ibid.  347. 

6.  Of  the  proper  foundation  to  contradict  witness.  Where  it  was 
sought  to  impeach  a  witness  by  showing  that,  previously,  in  giving 
an  account  of  the  transaction,  he  said  nothing  about  a  certain  matter 
testified  to  by  him,  and  the  only  foundation  laid  for  the  contradiction 
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was  to  ask  the  witness  whether  he  had  given  the  same  version  of  the 
occurrence  on  both  occasions,  and  his  answer  that  he  had:  Held, 
that  the  proper  foundation  was  not  laid ;  that  the  witness  should  have 
been  specifically  asked  whether  he  omitted  the  statement  which  was 
offered  to  be  proved,  before  contradictory  evidence  could  be  received. 
Northwestern  Railroad  Go.  v.  Hack,  238. 
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The  following  cases,  submitted  at  the  September  Term,  1872,  held  at 
Ottawa,  are  omitted  from  the  Reports  by  direction  of  the  Court: 

Bridgeford  v.  Riddle.    Appeal  from  the  Circuit  Court  of  Mercer. 
Opinion  by  Scott,  J. 

Decree  reversed. 
Mr.  B.  C.  Taliaferro,  for  the  appellant. 

Rlddle  v.  Adams.    Writ  of  Error  to  the  Circuit  Court  of  Marshall. 
Opinion  by  McAllister,  J. 

Judgment  affirmed. 
Messrs.  Burns  &  Barnes,  for  the  plaintiff'  in  error. 

Messrs.  Crattt,  Boal  &  Cratty,  for  the  defendant  in  error. 

Sweeney  v.  The  Chicago  and  Northwestern  R.  R.  Co.    Appeal 
from  the  Superior  Court  of  Cook  county.     Opinion  by  Walker,  J. 

Judgment  affirmed. 
Mr.  Robert  Hervey,  and  Mr.  M.  F.  Heenan,  for  the  appellant. 
Mr.  B.  C.  Cook,  for  the  appellee. 

Dimmick  v.  Pope  et  al.    Appeal  from  the  LaSalle  County  Court.     Opin- 
ion by  Scott,  J. 

Judgment  affirmed. 
Messrs.  Eldridge  &  Lewis,  and  Mr.  E.  F.  Bull,  for  the  appellant. 
Messrs.  Blanchard,  Silver  &  Corwin,  for  the  appellees. 

The  Andes  Insurance  Co.  v.  Heck.    Appeal  from  the  Circuit  Court 
of  Cook.    Opinion  by  Breese,  J. 

Judgment  aj[ 
Messrs.  Smith,  Upton  &  Waterman,  for  the  appellant. 
Messrs.  Sansum  &  Leddy,  for  the  appellee. 
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Lee,  Aclmr.  v.  Fox  et  al.    Appeal  from  the  Superior  Court  of  Cook 
county.     Opinion  by  Sheldon,  J. 

Judgment  affirmed. 
Mr.  Geo.  W.  Smith,  for  the  appellant- 
Mr.  Melville  W.  Fullek,  for  the  appellees. 

Bell  v.  Gordon.    Appeal  fron  the  Superior  Court  of  Cook  county, 
Opinion  by  McAllister,  J. 

Decree  reversed. 
Messrs.  Runyan,  Avery,  Loomis  &  Comstock,  for  the  appellant. 
Messrs  Magruder  &  Kerr,  for  the  appellee. 

Herrick  v.  Swartwout.    Appeal  from  the  Superior  Court  of  Cook 
county.     Opinion  by  Breese,  J. 

Judgment  affirmed. 
Mr.  J.  D.  Whaley,  and  Mr.  I.  O.  Wilkinson,  for  the  appellant. 
Messrs.  E.  &  A.  Van  Buren,  for  the  appellee. 

Marks  v.  Buffum.    Appeal  from  the  Cook  Circuit  Court.    Opinion 
per  Curiam. 

Judgment  a^ 
Messrs.  Hardy  &  Herrick,  for  the  appellant. 

Messrs.  Merriam  &  Alexander,  for  the  appellee. 
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